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Steven A. Lamb (State Bar No. 132534)
steven.lamb(@kattenlaw.com

Anne Alexander (State Bar No. 229472)
anne.alexander(@kattenlaw.com

2029 Century Park East, Suite 2600

Los Angeles, CA 90067-3012
Telephone: (310) 788-4679

Facsimile: (310) 712-8257

Attorneys for Plaintiff
BNSF Railway Company

12-08-10

DEC 06 20W4:50 P

r/Clerk
Jshn Clatk &5 Y Oﬁace Oy
- lr R-

SUPERIOR COURT OF THE STATE OF CALIFORNIA

BNSF RAILWAY COMPANY, a Delaware

Company,

COUNTY OF LOS ANGELES
BC450692
Case No.
COMPLAINT FOR

Plaintiff,

VS.

Liability Company; TESSERA SOLAR
NORTH AMERICA, INC., a Delaware
Corporation; and DOES 1 through 100,

inclusive,

Defendants.

)
)
)
)
)
%
CALICO SOLAR LLC, a Delaware Limited )
)
)
)
)
)
)
)

(1) BREACH OF CONTRACT
(2) DECLARATORY RELIEF

(3) PRELIMINARY AND PERMANENT
INJUNCTION

COMPLAINT

NalOD



Katten

KattenMuchinRosenman e

pot — [
[\ -t o O <] ~J (@) (9] EEN

e [
B (O8]

2029 Century Park East, Suite 2600
Los Angeles, CA goo674012
310.788.4400tel  310.788.4471 fax

[\ [\ ro N [\ NS N N N — ot
® I X 0 R O 0 =R 8 0% % 3 &

Plaintiff BNSF Railway Company (“Plaintiff” or “BNSF”) alleges as follows:
THE PARTIES

1. BNSF is a Delaware Corporation that does business in Los Angeles County. BNSF is
one of two Class 1 railroads operating in California. BNSF's transcontinental mainline, traversed by
as many as 80 trains per day, carries interstate commerce from the Ports of Los Angeles and Long
Beach to U.S. Midwestern, Southwestern and Eastern markets.

2. Defendant Calico Solar LLC ("Defendant” or "Calico Solar") is a Delaware Limited
Liability, licensed to do business and doing business in the State of California and in the County of
Los Angeles. BNSF is informed and believes and on that basis alleges that Calico Solar is a single-
purpose business entity whose sole purpose is to design, build, and operate a solar generation facility
in the Mojave Desert north and east of Barstow, California (the "Calico Solar Project”).

3. Defendant Tessera Solar North America, Inc. ("Tessera Solar") is a Delaware
Corporation, licensed to do business and doing business in the State of California and in the County
of Los Angeles. BNSF is informed and believes and on that basis alleges that Tessera Solar is the
principal owner of Calico Solar and caused Calico Solar to be formed as a single-purpose entity.

4. BNSF does not know the true names and capacities, whether individual, corporate,
associate, or otherwise, of Defendants named herein as Does 1 through 100 and therefore sues said
Doe Defendants by such fictitious names.

5. On information and belief, each of the said Doe Defendants was intentionally,
negligently, or in some other manner responsible together with the remaining Defendants for the
events, acts, errors, happening, and omissions alleged in this Complaint and therefore are jointly and
severally responsible for BNSF's damages and injuries. BNSF will amend this Complaint to allege
the true names and capacities of each such Doe Defendant together with such additional allegations
that may be appropriate, when the true names, capacities, and involvement of said Doe Defendants
has been ascertained.

6. On information and belief, during all relevant times herein, each of the Defendants
was acting in concert with and as the agent or representative of the other and was acting within the

course and scope of their agency and employment.
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THE CONFIDENTIALITY AND REIMBURSEMENT AGREEMENT

7. On March 26, 2010, BNSF and Calico Solar entered into a Confidentiality and
Reimbursement Agreement by and between BNSF Railway Company and Calico Solar LLC, dated
March 26, 2010 (the "Agreement"). A true and correct copy of the Agreement is attached hereto as
Exhibit "A."

8. Calico Solar entered into the Agreement for the express purpose of having BNSF
"analyze and determine whether BNSF will agree to grant [Calico Solar] a roadway access
agreement and/or a grade separated crossing (the "Analysis")." [Agreement, Recital B.]

9. Calico Solar agreed to reimburse BNSF for all "actual out of pocket costs and
expenses (including, without limitation, attorneys' fees and costs, consultants' fees and costs,
operational costs, equipment costs and employee expenses incurred by BNSF relating to: . . . (i1)
research and analysis relating to providing Confidential Information to [Calico Solar], the requested
Aﬁalysis and any subsequent transaction relating thereto (the "Expenses")." [Agreement at § 7.]

10.  The requested Analysis of a "roadway access agreement and/or grade separated
crossing" has entailed numerous communications between BNSF and Calico Solar.

11.  The Analysis has also required BNSF to participate in numerous proceedings before
the Calico Solar Application for Certification Committee of the California Energy Commission (the
"CEC"), to include several workshops and numerous evidentiary hearings before the Committee and
the CEC.

12.  Likewise, the requested Analysis has required BNSF to participate in a parallel
proceeding before the Bureau of Land Management ("BLM").

13.  The Agreement specifically provides that: "If at any point during the term of this
Agreement BNSF reasonably determines that additional funds will be needed in the Deposit Account
to fund the Expenses, [Calico Solar] shall deposit such additional funds with BNSF (to be held as
part of the Deposit Account) within five (5) days after receiving such request. Further work by
BNSF shall cease unless and until further funding of Deposit Account occurs." [Agreement at § 7.]

14. The Agreement further specifically provides that: "[Calico Solar] agrees (i) that

money damages would not be a sufficient remedy for any breach or threatened breach of this
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Agreement by [Calico Solar] or its employees or agents, and (ii) that, in addition to all other
remedies, BNSF shall be entitled to specific performance, and injunctive or other equitable relief, as
a remedy for any such breach or threatened breach." [Agreement at § 12.]

15.  The Agreement also specifically provides that: "This Agreement shall be governed by
and construed in accordance with the laws of the State of California, and any legal action or
proceeding arising out of or in connection with this Agreement shall be brought and maintained in
the applicable court in the State of California with venue in the city and county of Los Angeles."
[Agreement at § 15.]

FIRST CAUSE OF ACTION
(Breach of Contract)

16.  BNSF realleges each and every allegation contained in the preceding paragraphs as
though set forth fully herein.

17.  The Agreement is a valid and binding contract between BNSF and Calico Solar, its
employees, and agents, to include but not limited to Tessera Solar.

18. At all material times hereto, BNSF fully performed under the Agreement unless
excused from performance thereof.

19.  On or about September 10, 2010, BNSF properly made request of Calico Solar to
deposit additional funds with BNSF, to be held as part of the Deposit Account.

20.  In breach of the Agreement, Calico Solar refused and failed to deposit such additional
funds within five (5) days after receiving such request. | |

21. To date, Calico Solar has failed and refused to deposit any further funds in the
Deposit Account. |

22.  BNSF has incurred and continues to incur Expenses pursuant to the Agreement that
Calico Solar is required to pay.

23.  Calico Solar has failed and refused and continues to fail and refuse to pay such
Expenses.

24.  Accordingly, pursuant to the Agreement, BNSF is not required to perform any further

work under the Agreement unless and until sufficient funds are deposited in the Deposit Account.
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25.  Tessera Solar, as agent of and on behalf of Calico Solar, caused a Complaint to be
filed before the California Public Utilities Commission (the "PUC") on or about October 21, 2010,
proceeding number C.10-10-015 (the "PUC Complaint").

26. By causing the PUC Complaint to be filed, Tessera Solar, as agent of and on behalf of
Calico Solar, is in material breach of the Agreement.

27.  On or about December 3, 2010, Tessera Solar, as agent of and on behalf of Calico
Solar, caused a motion to be filed before the PUC requesting leave to amend the PUC Complaint to
add Calico Solar as a complainant.

28. By causing the motion requesting leave to amend the PUC Complaint to add Calico
Solar as a complainant by and through Calico Solar's agent, Tessera Solar, Calico Solar is in breach
vor threatened breach of the Agreement.

29.  Asaresult of Calico Solar's and Tessera Solar's breaches as alleged herein, BNSF has
been damaged in an amount according to proof at trial.

30. In addition to money damages, BNSF has sustained and will sustain harm as a result
of Calico Solar's and Tessera Solar's breaches for which money damages would be ah insufficient
remedy and to which, pursuant to the Agreement, BNSF is entitled to injunctive relief to ensure that
Calico Solar and Tessera Solar are ordered by this Court to withdraw the PUC Complaint and to take

no further action before the PUC or any other agency or court in relation to the claims set forth in the

PUC Complaint.
SECOND CAUSE OF ACTION
(Declaratory Relief)
31.  BNSF realleges each and every allegation contained in the preceding paragraphs as

though set forth fully herein.

32.  An actual controversy has arisen between Plaintiff BNSF and Defendants regarding
their respective rights and obligations under the Agreement, as alleged herein.
33.  BNSF contends and Calico Solar denies that Calico Solar is required, pursuant to the

Agreement; to submit additional funds to the Deposit Account.
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34.  BNSF contends and Defendants deny that filing and maintaining the PUC Complaint
is a breach of the Agreement.

35.  BNSF desires a judicial determination of its rights and duties, including its right to
immediate payment of Expenses due under the Agreement, the remittance by Calico Solar of
additional funds to the Deposit Account, and the withdrawal of the PUC Complaint.

36.  Declaratory relief is necessary and proper at this time so that the parties may ascertain

their rights and duties under the Agreement and California law.

PRAYER FOR RELIEF

Whereas Plaintiff BNSF pray for judgment against Defendants and in favor of Plainfiff as
hereinafter set forth:
1. For a judgment declaring that Defendants are in breach of the Agreement.
2. For a money judgment in favor of BNSF and against Defendants, in an amount
according to proof, for Defendants' breaches.
3. For a preliminary and permanent injunction:
a. Ordering Calico Solar and Tessera Solar to withdraw the PUC Complaint; and
b. Ordering Calico Solar and Tessera Solar to take no further action before the PUC or
any other agency or court in relation to the claims asserted in the PUC Complaint.

c. For attorneys' fees pursuant to the Agreement.

4, For costs of suit pursuant to law and the Agreement.
5. For such other further injunctive, equitable or other relief as the Court deems just and
proper.
Respectfully submitted,
Dated: December 6, 2010 KATTEN MUCHIN ROSENMAN LLP

By:__ UXMQ
thia LBtrch
Steven A. Lamb
Attorneys for Plaintiff

BNSF RAILWAY COMPANY
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CONFIDENTIALITY AND REIMBURSEMENT AGREEMENT

This Confidentiality and Reimbursement Agreement (this “Apreement”) is made and
entered into as of March<lb, 2010, by and between BNSF RAILWAY COMPANY, a Delaware
corporation (the “BNSF”) and CALICO SOLAR, LLC, a Delaware limited liability company

* (the “Solar One™). BNSF and Solar One are collectively referred to herein as the “Parties.”

RECITALS

A. WHEREAS, BNSF owns cerfain property located in the County of San
Bernardino, California (the “Property”).

B. WHEREAS, Solar One is seeking to develop a solar power plant (the “Proposed
Plant™) and desires to enter into an agreement with BNSF to analyze and determine whether or
not there is an option, acceptable to both Parties, which may result in the provision of water from
the Property, or other locations, to the Proposed Plant and to analyze and determine whether
BNSF will agree to grant Solar One a roadway access agreement and/or a grade separated
crossing (the “Analysis”). ' ' .

C. WHEREAS, Solar One started this Analysis by asking BNSF to analyze and
determine whether BNSF could provide water-from its wells in the Mojave groundwater basin. - -

D. WHEREAS, Solar One then: (1) asked BNSF to consider supplying water from
it’s Cadiz wells; and (2) began drilling for groundwater beneath its site.

E, WHEREAS, concurrently, Solar One asked BNSF to consider granting it a
roadway access agreement and/or a grade separated crossing agreement. .

F. WHEREAS, Solar One has also expressed an interest in obtaining water from
the Property and in connection therewith the parties entered into that certain Temporaty
Occupancy Permit dated as of December 23, 2009 (the “Temporary Occupancy Permit”)
whereby BNSF granted Solar One a license to conduct certain tests on a portion of the Property
in accordance therewith, which terminates on March 24, 2010.

G. WHEREAS, Solar One obtained and continues to obtain information regarding
potential water sources on the Property and other locations, from BNSF, in connection with both
the Temporary Occupancy Permit and the Analysis.

H. WHEREAS, BNSF requires that all information provided to and obtained by
Solar One from BNSF, including information obtained in connection with the Temporary
Occupancy Permit and all information otherwise previously provided by BNSF and to be
provided by BNSF to Solar One, including the information for the Analysis or a resultant
transaction, is to be kept confidential unless waived in writing by BNSF.

Confidentialily Agreement
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I WHEREAS, Solar One requires that certain information pfovided to BNSF be kept
confidential unless waived in writing by Solar One.

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency
of which are hereby acknowledged, the parties agree as follows:

1. No Agreement Regarding Water Supply: Solar One agrees that: (i) BNSF has
made no promises, representations or other agreements regarding furnishing a water supply to
Solar One for the Proposed Plant; (ii) BNSF has provided Solar One with a license to test a
groundwater well under the Temporary Occupancy Permit and has provided and will provide
information regarding the Analysis. :

2. No Assertion Regarding Water Supply: Solar One agrees that it will not assert
that BNSF has agreed to furnish Solar One with a water supply for the Proposed Plant or that
BNSF is a public utility obligated to furnish water to Solar One or has otherwise dedicated a
water supply to Solar One for the Proposed Plant.

3. . Communications to Agencies: BNSF shall have the right and meaningful
opportunity to approve any information or representations, whether oral or written, made. by
Solar One with respect to the subject of this Agreement and to be present at any meeting with an
agency to discuss the same. :
- 4. - Solar One to Provide Information ‘and Dita:i-Solar. One agrees. fo ptovide °
BNSF all information, data and reports in its possession or being created on its behalf, ‘which
BNSF believes necessary to perform its Analysis: “This includes, but is not limited to, the
information, data and reports on the wells Solar One ‘is drilling beneath its site and all’
information provided to agencies, investors or other persons with respect to the provision of
water to the Proposed Plant.

5.  Information. (A) Solar One agrees that the following shall be deemed
confidential information (collectively, the “BNSF Confidential Information™): (i) this
Agreement and the fact that the parties may commence negotiations regarding the Property or the
supply of water to the Proposed Plant and (ii) all date, reports, studies, documents,
correspondence and other information, whether written or oral, relating to the Property, including
" water sources on the Property, or any portion thereof which (a) was acquired by Solar Ope in
accordance with the Temporary Occupancy Permit, (b) furnished by BNSF or BNSF’s agents,
employees, consultants, representatives, or counsel (collectively, the “BNSF Parties™), to Solar -
One or to any Qualified Person (as defined below), (c) made available by any of the BNSF
Parties for teview by Solar One or any Qualified Person, or (d) learned or received by Solar
One or any Qualified Person from any source. “BNSF Confidential Information” will not
include information that (a) is now, or hereafter becomes, through no act or failure to act on the
part of the Solar One or any Qualified Person, generally known or available to the public, or )
is information that would otherwise be BNSF Confidential Information but which BNSF agrees
in writing shall not be so classified. Solar One agrees that, with the exception of BNSF
Confidential Information learned or received by Solar One or any Qualified Person from any
source other than BNSF or BNSF Parties, the BNSF Confidential Information is the sole

.2.
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property of BNSF and is being provided to Solar One solely to assist in the Analysis. Solar One-
agrees it may not use any of the BNSF Confidential Information for any other purpose.

(B) BNSF agrees that the following shall be deemed confidential information
(collectively, the “Solar One Confidential Information”): (i) all data, reports, studies,
documents, correspondence and other information, whether written or oral, relating to Solar
One’s investigation, testing and analysis of Solar One’s own property, including water sources
on Solar One’s own property, or any portion thereof which (a) was acquired by BNSF in
connection with the Analysis, (b) furnished by Solar One or Solar One’s agents, employees, -
consultants, representatives, or counsel (collectively the “Solar One Parties™), to BNSF or any
Qualified Person, () made available by any of the Solar One Parties for review by BNSF or any
Qualified Person from any source. “Solar One Confidential Information” will not include
information that (a) is now, or hereafter becomes, through no act or failure to act on the part of
BNSF or any Qualified Person, generally known or available to the public, or (b) is information
that would otherwise be Solar One Confidential Information but which Solar One agrees in
‘writing shall not be so classified. BNSF agrees that, with the exception of Solar One
Confidential Information learned or received by BNSF or any other Qualified Person from any
source other than Solar One or Solar One Parties, the Solar One Confidential Information is the
sole property of Solar One and is being provided to BNSF solely to assist in the Analysis. BNSF
agrees it may not use any of the Solar One Confidential Information for any other purpose.:’

_ 6. Additional Work, BNSF hereby agrees to use corimertially reasonable éfforts
"“to"Bbtain inforthation, reports and studies (the *Additional Work-*) in accofdance herewith;

B . ¢

\ " -ptovided, however, the scope of the work, consultanis and thé ‘consulting agreements for the

- Additional Work shall be subject to the sole and absolute ‘discrétion of BNSF. 'BNSF shall have

- the exclusive right to review all data and approve all draft reports and Solar One will not have
any access to any reports until such reports have been put in final form. If any draft-Report
contains information that in the reasonable opinion of BNSF may negatively impact the value of
the Property or evaluates or provides information on an option which BNSF determines is not
acceptable to it, BNSF may, at its sole discretion, cause such report not to be put into final form.
Notwithstanding the foregoing, the cost of all reports shall be at the sole expense of Solar One,
even if such Reports are never put into final form. '

7. Solar One’s Payment of BNSF Expenses Incurred to Date and Establishment
of a Deposit Account. As consideration for BNSF entering into this Agreement, Solar One
hereby agrees to reimburse BNSF for all actual out of pocket costs and expenses (including,
without limitation, attomeys’ fees and costs, consultants’ fees and costs, operational costs,
equipment costs and employee expenses) incurred by BNSF relating to: (i) ail work performed
by BNSF, or on its behalf, to-assist BNSF in evalnating options relating to water sources in the
Mohave groundwater basin and beneath the Property; (ii) the negotiation and performance of
this Agreement (including, without Jimitation, the cost of Additional Work ) and the Temporary
Occupancy Permit, (ii) research and analysis relating to providing Confidential Information to
Solar One, the requested Analysis and any subsequent transactions relating thereto (the
“Expenses”). But for this Confidentiality & Reimbursement Agreement, BNSF will not agree to
perform any further work in furtherance of the Analysis. The Parties agree that as of March 26,

Confidentiality Agreement



2010, the estimated Expenses incurred by BNSF equal One Hundred Thirty Thousand Dollars
($130,000.00) set forth in Exhibit “A” (the “Previously Incurred Expenses”). Within three (3)
business days of the execution of this Agreement, and as a condition precedent to BNSF
proceeding with any further work to assist the Parties with the Analysis, Solar One shall pay
BNSF an amount equal to Three Hundred Sixty Thousand Dollars ($360,000.00) which amount
shall be applied as follows: (i) to reimburse BNSF for the Previously Incurred Expenses; and (ii)
the remainder to be held by BNSF for the payment of additional Expenses set forth in Exhibit
“B” (the “Deposit Accounit”). BNSF may distribute funds from the Deposit Account to pay for
Expenses as such Expenses are actually incutred (including, without limitation, retainer amounts
for the Additional Reports). If at any point during the term of this Agreement BNSF reasonably
determines that additional funds will be needed in the Deposit Account to fund the Expenses,
‘Solar One shall deposit such additional funds with BNSF (to be held as part of the Deposit
Account) within five (5) days after of receiving such request. Further work by BNSF shall cease
unless and until further funding of Deposit Account occurs. Upon the termination of this
Agreement, any amounts remaining in the Deposit Account shall be returned to Solar One;
provided, however, BNSF may retain any amount it reasonably determines Solar One may owe
" to it in accordance with this Agreement. ' :

8.. - Confidentiality and Non-Use. -Solar One agrees that, with the exception of
. BNSF Confidential Information learned or received by Solar One or any Qualified Persor from
 any source other than BNSF or BNSF Parties, the BNSF Confidential Information is BNSF’s
“ .confidential, proprietary information and, individually and-en behalf of Sofai -One'and: each-
‘7 Quialified Pérson, agrees: e e L T e SR
. (2)  to maintain, to protect and safeguard- ihie’ confidentiality of the BNSF
Confidential Information against unauthorized use, publication or disclosure (as further
described herein) with at least the same degree of care that Solar One uses to protect its own
confidential information, but no less than a reasonable degree of care under the circumstances,
and to not disclose ot discuss the BNSF Confidential Information or disclose the BNSF
Confidential Information to any person, company Of entity other than Qualified Persons,
provided, however, that Solar One may disclose the BNSF Confidential Information in
accordance with a judicial or other governmental order so long as Solar One either: (i) gives
BNSF reasonable written notice prior to such disclosure to allow it a reasonable opportunity to
seek a protective order or equivalent; or (i) obtains written assurance from the applicable
judicial or governmental entity that it will afford the BNSF Confidential Information the highest
“Tevel of protection afforded under applicable law or regulation, and provided further that Solar
One’s use of any Confidential Information in any legal proceeding will not be governed by the
restrictions on use and disclosure set forth in this Agreement but instead will be subject to the
‘terms of the protective order, if any, that is applicable to the legal proceeding.

(b)  to not use any BNSF Confidential Information for any purpose other than
the purpose of participating in the Analysis and any subsequent related transactions.

(& to not make any copies of any of the BNSF Confidential Information
except as may be required for review by Solar One and/or Qualified Parties in the ordinary
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course of business, including without limitation printing of BNSF Confidential Information
received in electronic mail format. ' :

_ (d) to keep any BNSF Confidential Information in its possession apart from
Solar One’s and it’s Qualified Person’s day-to-day files and documents. ’

_(e) to limit the disclosure of BNSF Confidential Information to Qualified
Persons on a “need to know” basis, and only to the extent necessary, in order to assist Solar One
in its Analysis.

=D to advise in writing each Qualified Person who Solar One will permit to
review the BNSF Confidential Information (i) of the requirements of this Agreement, (i) of the
duty of confidentiality imposed on such Qualified Persons hereby, (iii) to maintain the
confidentiality of the BNSF Confidential Information in a manner no less protective than set
forth in this Agreement, and (iv) to use the BNSF Confidential Information only in accordance
with this Agreement. :

9. Return of Confidential Information. Solar One shall return all BNSF
Confidential Information in it’s or a Qualified Person’s possession to BNSF within five (5) days
_after BNSF’s written request therefore if: (2) BNSF determines, in its sole discretion, that Solar

One is not diligently participating in the ‘Analysis; (b) BNSF determines, in its sole discretion, . o

: that the Analysis. has not resulted in an 6ptibn either acqutgble'ip BNSE or mutually. acceptable

"I+-7 {o both Parties; or (c) Solar One determines, in-its.sole discretion, that the’ Analysis. hds not,.
-+, resulted in an option either acceptable to Solar One or mutually acceptable to both Parties.: . : :

10.  Qualified Persons.

(a) Solar One agrees that the only persons who may review the BNSF Conﬁdehtial
Information shall be the persons described below (“Qualified Persons”):

€)) Officers, directors, employees and agents of Solar One; and

Gi)  Solar One’s counsel or independent public accountants or other -
independent experts retained by Solar One in connection herewith. -

(b)  Solar One agrees to cause all Qualified Persons to abide by each of the provisions
of this Agreement applicable to Solar One, and each representation made herein on behalf of
Solar One shall be deemed to be a representation made by each Qualified Person. Solar One
~ shall be responsible for any breach by a Qualified Person of any of the terms of this Agreement.
At the time of executing this Agreement, Solar One shall advise BNSF of the names, addresses
and phone numbers of all Qualified Persons under 9(a)(ii.) In the future, prior to providing BNSF
Confidential Information to additional Qualified Persons under 9(a)(ii), Solar One shall provide
their names, addresses and phone numbers to BNSF.
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11.  Solar One Agreement to Transport Water Via BNSE. Solar One shall enter
into a commercial transportation agreement with BNSF, using BNSF contract terms, for the
transport of water to the Proposed Plant. Said agreement shall be on a take or pay basis. Absent
this agreement, BNSF would not be willing to perform the Analysis or enter into any subsequent
agreements. '

12. Remedies. Solar One agrees (i) that money damages would not be a sufficient
remedy for any breach or threatened breach of this Agreement by Solar One or its employees or
agents, and (i) that, in addition to all other remedies, BNSF shall be entitled to specific
performance, and injunctive or other equitable relief, as a remedy for any such breach or
_threatened breach. Solar One further agrees to waive, and to use its best efforts to cause
Qualified Persons to waive, any requirement for the securing or posting of any bond in
connection with any remedy. The prevailing party in any action or other judicial proceeding
arising out of or relating to this Agreement shall be entitled to recover from the non-prevailing
party such sums as the court therein may adjudge to be reasonable attorneys® fees and costs.
Solar One agrees that it will indemnify and hold harmless BNSF, the BNSF Parties, and their
employees and agents (collectively, the “indemnified party”), from and against any and all
claims, losses, damages and liabilities, and all reasonable costs and expenses (including, without
limitation, reasonable attorneys’ fees) relating thereto, suffered or incurred by. the indemnified

* party in connection with any breach by Soldr One, or its Qualified Persons, of 'the_provisionsbf'

© ~this'Agreement, If any such claim’or action is made or filed zgainst the indemnified party by

v pitopy dnd procedure. Solar One shall not enter into any setflement of any stich ¢faim of action * -

;afly thitd *patty; the-indemnified party shall e entitled fo seléct the legal counsel to' defendithe. 1. . -
iiideinnified paity: “Solar One shall consult with the indemnified party concerning:défense : -

" . .without the prior written consent of the indemnified party, which consent -shall:not-be .-

- unreasonably withheld.

13.  Acknowledgment and Understanding Regarding any Potential Transaction
Involving the Property, or a Portion of the Property, and Water Sources Relating to the
Property. Solar One acknowledges and agrees that: (i) any transaction between BNSF and Solar
One, pertaining to the Property or water from water sources relating to the Property, would be on
an “as-is” basis, subject only to any warranties or representations to which BNSF hereafter may
expressly agree in writing in a separate agreement, and otherwise without recourse to BNSF; (i)
BNSEF is not making any representations or warranties as to the accuracy or completeness of any
Confidential Information provided to Solar One or Qualified Persons; (iii) Solar One has an
independent duty to analyze and evaluate the Confidential Information, the Property and any
water sources relating to the Property, to which the Confidential Information pertains, and to
obtain any additional Confidential Information which it considers necessary or desirable for the
analysis and evaluation of the same; (iv) BNSF shall have no liability hereunder resulting from
the use by Solar One or Qualified Persons of any of the Confidential Information, except as the
parties hereafter expressly agree in writing; and (v) Solar One will not make any representations
or statements regarding the potential water supply for the Proposed Plant from the Property or
from BNSF without BNSF’s prior written consent, which may be withheld in BNSF’s sole and
absolute discretion.
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Solar One further acknowledges that (i) BNSF has no obligation to present the Property
for Solar One’s evaluation on an exclusive basis and that BNSF may concurrently solicit other.
potential purchasers for the Property ot for water from water sources relating to the Property and
furnish such purchasers with Confidential Information regarding the same, (if) BNSF has, and -
will incur, no liability to Solar One for any compensation, fee or expenses incurred by Solar One
in connection with the possible sale and purchase of the Property, water from water sources
relating to the Property or the review by Solar One or Qualified Persons of the Confidential
Information, (iii) this letter does not constitute an offer or commitment to enter into any
transaction with respect to the Property or water to Solar One, nor an attempt to define the terms
and conditions of any such sale; and (iv) any terms and conditions of any sale of the Property or
‘water would be subject to negotiations, documentation and Jegal review, all subject to the
approval of BNSF.

14. Headings. Headings of the various paragraphs in this Agreement are for the
convenience of the parties and shall not alter or. modify the terms and provisions of this
Agreement. :

15.  Applicable Law. This Agreement shall be governed by, and construed in
accordance with-the laws of the State of California, and any legal action or proceeding arising -
: out of or in connection with this Agreement shall be brought and maintained in the applicable .
... court in the State of California with venue.in the City and County of Los Angeles. i

T e e
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"benefit of thi. sugces
.. Solar.One without BNSF’s express written consent.

17.  Execution in Counterparts. This Agreement may be executed in any number of
counterparts and by different parties hereto in separate counterparts, each of which when so
executed and delivered shall be deemed to be the original and all of which counterparts taken
together shall constitute but one and the same instrument.

18. Amendments. This Agreement shall not be amended, modified, altered or
otherwise changed in any manner unless expressly agreed to in writing by Solar One and BNSF.

19.  Entire Agreement. This written agreement represents the final agreement
between Solar One and BNSF and may not be contradicted by evidence of prior,
contemporaneous, or subsequent oral agreements. There are no oral agreements between Solar
One and BNSF regarding the subject matter of this Agreement.
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IN WITNESS WHEREOF, this Agreement has been duly executed as of

Merch 26

3>

820/0,
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“SOLAR ONE”

CALICO SOLAR, LLC, a Delaware limited
liability company

MMOV ﬁﬁdﬁm&’ |

Name LDoliores Lo Billogos
Title: Y.y Prosidesk

Address: “4%00 K. &cd#{sd@& @0&6@

St fo 50D
Sa0o Ar <98
: Telephone' - 0 -SAS - 353,
e ~“BNSF”
" BNSF RAILWAY COMPANY, a Delaware
corporation
By:
Name: .
Title:
Address:
Telephone:




. BNSF/TESSERA SOLAR ONE
" . PREVIOUSLY INCURRED EXPENSES

COMPANY ' FEES & COSTS TO DATE
TEGAL FEES & COSTS $126,206.00
CONSULTANT FEES & COSTS $2,530.00
BNSF RAILWAY COSTS $1.264.00
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EXHIBIT “A”

BNSF/TESSERA SOLAR ONE
ADDITIONAL EXPENSES -

COMPANY FEES & COSTS

LEGAL FEES & COSTS $125,000.00

CONSULTANT FEES & COSTS $100,000.00

BNSF RAILWAY COSTS _ ' $5,000.00

-10-

Confidentiality Agreement



