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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking to Implement

Portions of AB 117 Concerning Community Rulemaking 03-10-003
Choice Aggregation. (Filed October 2, 2003)
NOT CONSOLIDATED

Rulemaking Regarding Whether, or Subject to
What Conditions, the Suspension of Direct Access
May Be Lifted Consistent with Assembly Bill 1X Rulemaking 07-05-025
and Decision 01-09-060. (Filed May 24, 2007)

OPENING BRIEF OF
THE CALIFORNIA LARGE ENERGY CONSUMERS ASSOCIATION AND
THE CALIFORNIA MANUFACTURERS & TECHNOLOGY ASSOCIATION

ON LEGAL ISSUES ARISING UNDER PUBLIC UTILITIES CODE SECTION 394.25(e)

Pursuant to the Amended Scoping Memo and Ruling of the Assigned Commissioner and
Administrative Law Judge Amending the Scoping Memo and Reopening the Record, issued in
Rulemaking (“R.”) 03-10-003 on January 14, 2011 (“Amended Scoping Memo”), and the
Administrative Law Judge’s Ruling Amending Procedural Schedule, issued in R.07-05-025 on
January 7, 2011, the California Large Energy Consumers Association (CLECA) and the
California Manufacturers & Technology Association (CMTA) submit this opening brief on legal
issues pertaining to the bonding requirement under Public Utilities Code § 394.25(e), for Electric
Service Providers (ESPs) and Community Choice Aggregators (CCAs).

I. INTRODUCTION

As we have stated several times before in this proceeding, CLECA and CMTA have
members in both the DA and bundled service categories. As such, CLECA and CMTA have no
interest in rules or fees which would allow DA customers to impose additional costs on bundled

service customers or vice versa. Section 394.25(e) of the Public Utilities Code seeks to ensure



that involuntarily returned DA customers do not impose costs on the utility’s other customers

and states as follows (emphasis added):

If a customer of an electric service provider or a community choice
aggregator is involuntarily returned to service provided by an
electrical corporation, any reentry fee imposed on that customer
that the commission deems is necessary to avoid imposing costs on
other customers of the electrical corporation shall be the obligation
of the electric service provider or a community choice aggregator,
except in the case of a customer returned due to default in payment
or other contractual obligations or because the customer's contract
has expired. As a condition of its registration, an electric service
provider or a community choice aggregator shall post a bond or
demonstrate insurance sufficient to cover those reentry fees. In the
event that an electric service provider becomes insolvent and is
unable to discharge its obligation to pay reentry fees, the fees shall
be allocated to the returning customers.

The Amended Scoping Memo asks the parties to include in their discussion of legal issues
whether the legal obligations pertaining to this section would apply differently to ESPs and
CCAs. At the outset, it is important to recognize that Section 394.25(e), by its express terms,
vests the Commission with a substantial amount of discretion. The phrase “any reentry fee
imposed on that customer that the Commission deems necessary to avoid imposing costs on
other customers” clearly allows the Commission to determine the conditions and circumstances
under which a reentry fee for involuntarily returned customers may or may not be necessary.
Stated differently, under Section 394.25(e), it is within the Commission’s discretion to find that
with appropriate safeguards in place, no reentry fee is necessary. In this event, the bonding

requirement would become moot by the express terms of Section 394.25(e).

II. ANALYSIS AND ARGUMENT
A. Are CCAs and ESPs Subject to the Same Obligations?

In response to the Amended Scoping Memo’s question concerning whether the legal
obligations under Section 394.25(e) apply differently to CCAs and ESPs, CLECA and CMTA
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believe that both such entities are subject to the same potential obligation with respect to
involuntarily returned customers. That is, for both CCAs and ESPs, a reentry fee or some other
measure must be in place to ensure that involuntarily returned customers of CCAs and ESPs do
not impose costs on other customers. However, depending on the circumstances and whatever
other measures the Commission may decide to adopt, it is possible that the Commission could
decide that different mechanisms or methodologies should be applied to CCAs and ESPs in order
to prevent involuntarily returned customers from imposing costs on the utility’s bundled

customers.

B. Is a Reentry Fee Necessary?

CLECA and CMTA submit that a reentry fee is unnecessary if the Commission adopts
appropriate terms and conditions for the service to be provided by the utility for involuntarily
returned customers. During the workshop phase of the R.07-05-025 proceeding, a group of
parties known as the Direct Access Parties' proposed that involuntarily returned customers be
required to take Transitional Bundled Service (TBS) for a period of six months. As currently
established, the rate for TBS reflects the utility’s short-term procurement costs. The Direct
Access Parties proposed (with the apparent support of all parties) that the TBS rate also include a
capacity adder to reflect Resource Adequacy. At the end of the six-month period, the customer
would take service under the otherwise applicable rate unless the customer had elected to return
to DA service before that time. With this type of TBS rate, the involuntarily returned customer

will not impose costs on other bundled customers and thus no reentry fee is needed.

' The Direct Access Parties include Alliance for Retail Energy Markets, BlueStar Energy, California Alliance for
Choice in Energy Solutions, CLECA, CMTA, California State University, Direct Access Customer Coalition,
Energy Users Forum, School Project for Utility Rate Reduction, and Walmart.
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It also should be clear that such a TBS rate itself does not constitute a “reentry fee”
(which would trigger a bonding requirement under Section 394.25(e)) since the TBS rate
includes costs such as transmission and distribution (T&D), along with short run energy
procurement costs and an RA adder. The involuntarily returned customer would have paid these
T&D costs as a DA customer and would continue to pay them as a TBS customer. Thus, they
are not costs which are imposed on any other customer. In sum, by requiring the involuntarily
returned customer to pay the procurement costs actually incurred by the utility to serve the
returning customer plus an RA capacity adder, the TBS rate proposal ensures that the
involuntarily returned customer does not impose costs on other customers. To the extent there
are additional administrative costs incurred by the utility for dealing with involuntarily returned
customers, CLECA and CMTA would have no objection to the inclusion of reasonable

administrative costs in the TBS rate.

Accordingly, the Commission should find that a reasonable TBS rate can be structured so
that any reentry fee is unnecessary. Such an approach and finding is fully consistent with the

plain language of Section 394.25(e).



III. CONCLUSION

For the reasons set forth above, CLECA and CMTA respectfully request that the
Commission conclude that the requirements of Section 394.25(e) are generally applicable to both
CCAs and ESPs and that a properly constructed TBS such as proposed by the Direct Access

Parties makes a reentry fee unnecessary.
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