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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking to Develop
Additional Methods to Implement the California
Renewables Portfolio Standard Program

Rulemaking 06-02-012
(Filed February 16, 2006)

N N N N N N

SACRAMENTO MUNICIPAL UTILITY DISTRICT'S COMMENTS ON THE
DECEMBER 23,2009 REVISED PROPOSED DECISION AUTHORIZING THE USE OF
RENEWABLE ENERGY CREDITS FOR COMPLIANCE WITH THE CALIFORNIA
RENEWABLES PORTFOLIO STANDARD

The Sacramento Municipal Utility District (“SMUD”) hereby files its comments on the
Revised Proposed Decision Authorizing Use of Renewable Energy Credits for Compliance with
the Renewables Portfolio Standard (“RPD”’) pursuant to California Public Utilities Commission
(“CPUC”) Rule 14.3(a). While the CPUC does not regulate publicly owned utilities such as
SMUD, and therefore, the RPD would not set Renewable Portfolio Standard (“RPS”’) and
tradable renewable emission credit (“TREC”) requirements for SMUD, SMUD nevertheless
voluntarily follows the California Energy Commission’s (“CEC”) Eligibility Guidelines, and has
concerns about how the RPD improperly defines nearly all out-of-state RPS eligible generation

as a REC-only transaction.

I. THE REVISED PROPOSED DECISION’S DISTINCTION BETWEEN
“BUNDLED” AND “RENEWABLE ENERGY CREDIT-ONLY”
PROCUREMENT IS DETRIMENTAL TO THE RENEWABLES PORTFOLIO
STANDARD PROGRAM.

The purpose of requiring procurement of renewable energy is to further the goals of
California’s RPS program. The stated goals of the RPS program are as follows: increasing the
diversity and reliability of California’s energy mix, promoting stable electricity prices, reducing
reliance on imported fuels, reducing in-state fossil fuel consumption, protecting public health and
improving environmental quality, stimulating sustainable economic development, and creating

new employment opportunities. (See subsections [a] through [c] of Pub. Util. Code § 399.11.)
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The CPUC’s authority to implement rules regarding tradable RECs must further the goals
identified by the legislature. However, as currently drafted, the RPD distinguishes between
“pbundled” and “REC-only” procurement in a way that inhibits, rather than furthers, several of

these goals.

A. The Revised Proposed Decision Would Chill Procurement of Qut-of-State
Renewable Generation, Which Is Important in Furthering the Purposes of
the Renewables Portfolio Standard.

The RPD distinguishes between “bundled” and “renewable energy credit-only” (“REC-
only”’) procurement in a way that excludes almost all out-of-state generation from qualifying as
“bundled” procurement.! The RPD bases this distinction on the assumption that out-of-state
generation “does not provide the benefits of physical delivery of renewable energy to California
customers, but does provide the more general benefits of renewable generation that are
characteristic of REC-only transactions.” (RPD at 30.) The RPD claims that “bundled” (read:
“in-state””) procurement provides “more specific and sometimes more local benefits to the
customers of the procuring LSE,” including obviating the need for reliance on conventional
resources in or near the utility’s service territory, air quality and public health benefits, and

reducing the amount of price volatility. (RPD at 28-29.)

The RPD does not offer adequate support for its contentions that out-of-state generation
fails to confer the same benefits as in-state generation. With regard to the benefits described in
the RPD, an out-of-state renewable generating resource that is contracted for with a fixed-price,
firm delivery contract has equivalent local benefits to in-state renewable generation. There is no
indication that in-state renewable generation is any more likely to reduce reliance on in-state
conventional resources because additional, out-of-state generation would tend to back down in-

state generation so long as it is delivered to California.

With regard to price volatility, the RPD does not provide evidence that this would be
reduced by in-state renewable generation any more than it would be by out-of-state renewable

generation when the in-state generation requires firming. The question of price volatility with

' The RPD concludes that for procurement to be considered “bundled” (that is, conveying both the REC and its
associated energy), its first point of interconnection must be either (1) physically located within California or (2)
within the CAISO or another California balancing authority area. Any other procurement will be considered REC-
only. (RPD at 30.)
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regard to renewable procurement is fundamentally a contract terms issue, not a resource location
issue. A properly structured out-of-state contract can have little to no connection to a volatile
market price, even if the contract is for shaped and firmed renewable energy. A renewable
resource located out of state and contracted for by a load serving entity (LSE) under a fixed-price
contract provides equivalent price volatility benefits to an similar in-state resource. Many in-
state renewables are procured by LSEs to this day under contractual terms where the price varies
by avoided cost, and these in-state resources provide less protection against price-volatility than
out-of-state fixed price contracts. When contracts are properly structured, stable electric prices
are promoted by lower cost renewable energy imported from out of state, not hampered by those

contracts.

Further, in its most recent Integrated Energy Policy Report (“IEPR”), the California
Energy Commission (“CEC”) noted that 87% of California’s natural gas supplies are imported
from out-of-state, which “leaves California vulnerable to supply disruptions and price volatility.”
(See 2009 IEPR at 33.) Because the RPD’s proposed treatment of out-of-state firmed contracts
as “REC-only,” it would encourage in-state firming using natural gas largely imported from
other states, worsening California’s reliance on imported natural gas. It is also incontrovertible
that renewable generation anywhere in the WECC, regardless of contractual terms or delivery
requirements, reduces the percentage of generation from conventional resources, and this
reduction in demand for fossil fuels for generation has a market impact on the price volatility of
fossil power that benefits all ratepayers — in-state as well as out-of-state. This market impact

also reduces the prices, and price volatility, for natural gas end users in the state.

A review of the statutes implementing the California Renewables Portfolio Standard
Program demonstrates that there are other significant benefits conferred by out-of-state

generation which are left out of the RPD’s discussion. These are:

Increase diversity and reliability of the energy mix. (Pub. Util. Code § 399.11[a].) Although
California is blessed with many renewable energy opportunities, there are even greater
renewable energy options when the resources available in other states are included. Because
some renewables such as wind are intermittent and can have substantial variability from minute
to minute as well as from year to year, more diversity of location and resources will increase
reliability. By accessing RPS resources in different areas, California can reduce the volatility of
the overall RPS resources mix for California. If California experiences a period of low wind
generation in a key California wind resource location, a wind resource in another state may offset
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this reduction with increased generation at that time. If one wind resource area has a low
generation year, another may not experience the same shortfall in the same year. By diversifying
the locations of RPS resources, the overall output of the portfolio of RPS resources becomes
more reliable on a real time, seasonal and annual basis. By limiting out-of-state renewable
acquisition for California the RPD decreases geographic diversity and thereby, decreases
reliability.

Reduce reliance on imported fuels. (Pub. Util. Code § 399.11[b].) As discussed above, 87% of
California’s natural gas supplies are imported from out-of-state, which “leaves California
vulnerable to supply disruptions and price volatility.” (See 2009 IEPR at 33.) Requiring utilities
to purchase renewable energy from in-state sources requires in-state firming of intermittent
renewables. Since in-state firming is currently primarily supported by natural gas power plants,
the state is still subject to price volatility and supply disruptions. Therefore, requiring in-state
renewable purchases will achieve less of a decrease in reliance on imported natural gas than
allowing utilities the flexibility they need to provide firmed renewable electricity as efficiently as
possible.

Reduce in-state fossil fuel consumption. (Pub. Util. Code § 399.11[c].) Allowing California’s
utilities the full benefit of obtaining firmed renewable energy from out-of-state would reduce in-
state fossil fuel consumption, since any necessary firming using fossil fuel generation could be
done out-of-state. If the RPS energy is firmed out-of-state, the load serving entity (IOU or POU)
can rely upon the energy and does not need to have in-state fossil generation running above and
beyond reliability margins. This reduces the consumption of in-state fossil fuel, as well as its
corresponding emissions. Ifthe RPS energy is instead firmed by the CAISO, the CAISO must
maintain a certain percentage (typically 1 to 1.5% of load) of fossil or large hydropower
generation in reserve to firm the renewable generation in-state. (See California Independent
System Operator [CAISO], “Integration of Renewable Resources” [2007] at 78.) If reserves are
insufficient, CAISO must dispatch quick-start units to provide the needed energy. (California
Independent System Operator, “Integration of Renewable Resources” [2007] at 117.)

Protecting public health and improving environmental quality. (Pub. Util. Code § 399.11[c].)

As stated above, importing firmed RPS energy from out-of-state will back down in-state
generation. Reducing in-state fossil generation directly reduces emissions of criteria pollutants
thereby improving environmental quality and public health in more densely populated California.
Thus, discounting the value of bundled and firmed out-of-state RPS generation by treating it as
REC-only is inconsistent with the goals of the RPS program and may actually increase emissions
of criteria pollutants in California.

The RPD concludes that its methodology for determining whether or not procurement is
“bundled” is less complex and more transparent than evaluating the specifics of each contract.
(RPD at 27, 29.) While it may be true that looking simply at the first point of interconnection is
an easy way to distinguish where a resource is located, it has very little to do with different types
of procurement, as this practice ignores the realities of the transmission system and the benefits

presented by out-of-state renewable generation. Just under a third of California’s electricity
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comes from out-of-state imports. (2009 IEPR at 2.) As discussed above, out-of-state generation
will likely continue to constitute a large fraction of California’s energy supply. Absent this
imported generation, California would have to supply all of its needs with in-state resources
(including all firming and shaping), which would increase in-state fossil generation and
emissions, and would leave the interstate transmission system asset lying useless. It is important
to recognize the benefits presented by having out-of-state generation in California’s energy
portfolio and therefore, to avoid discouraging it by classifying nearly all renewable generation

with a first point of interconnection outside of California as “REC-only”.

B. The Revised Proposed Decision’s Arbitrary Distinction Between “Bundled”
and “REC-Only” Procurement Fails to Accomplish Its Stated Purpose.

The RPD develops its distinction between “bundled” and “REC-only” procurement at
least in part to avoid situations involving the delivery of renewable output associated with the
RECs to someplace other than the customers of the purchasing California load-serving entity.
(RPD at 29.) However, the RPD’s method for distinguishing between the two different types of

procurement is arbitrary and fails to accomplish its stated purpose.

The RPD would arbitrarily consider most out-of-state renewable generation that is
ultimately consumed by California consumers to be “REC-only” procurement — even most out-
of-state resources are in reality bundled contracts. For example, SMUD has contracts for RPS-
eligible out-of-state generation that is delivered to SMUD using firm transmission. This
transaction is no different from (and is just as bundled as) the procurement of energy from an in-
state RPS eligible generator. In fact, firm delivery of these out-of-state resources to SMUD is
considerably more viable, given constraints in the in-state transmission system, than firm
delivery of in-state renewable power from locations in the south part of the state (where
significant in-state renewable potential exists). These types of out-of-state contracts provide all
of the benefits of price hedging and reduced reliance on fossil generation. Nevertheless, under
the RPD these transactions would be classified as RECs-only, which misstates the true nature of

the transaction, and is an improper devaluation of these contracts.

Second, the RPD would still arbitrarily classify as “bundled” a transaction in which in-

state generation is ultimately consumed by out-of-state users. For example, a utility could
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procure electricity from an eligible renewable resource that has its first point of interconnection
in California and within the CAISO network, then immediately sell the energy (while retaining
the REC) back to the renewable resource, which could then export the renewable energy to
another state.” The fact that the RPS statute deems in-state renewables to be delivered does not
prevent the kind of contractual transactions that send this energy, in effect, to entities in other

states.

While the RPD’s methodology for distinguishing a “bundled” transaction from a “REC-
only” transaction is quick and easy, it miscategorizes some important transaction types to the
detriment of California’s RPS goals. The CPUC should not allow a quick and easy decision to

substitute for accurate and fair accounting of renewable energy procurement in California.

C. An Atrtificial Classification of RECs-Only Could Discriminate against Qut-
of-State Renewables by Attaching a GHG liability to Imports Not Imposed
on In-State Procurement.

The RPD could create disparate treatment of renewable generation for greenhouse gas
purposes depending upon the location of the renewable generation. Renewable generation
located in California would be treated as a bundled transaction carrying both the RPS attributes
and greenhouse gas attributes. On the other hand, all out-of-state RPS transactions by virtue of
being treated as RECs-only transactions would carry only the renewable attributes of the energy.
Also, the REC would not carry the greenhouse gas attributes of the renewable generation. Thus,
a currently bundled out-of-state renewable energy contract based upon this RPD would become a
greenhouse gas liability instead of a greenhouse gas asset, which would discourage the purchase
of such energy because the complying entity would have to procure a second compliance

instrument to deal with its greenhouse gas liability.

As a RECs-only transaction, an out-of-state wind contract would go from a zero carbon
source to a liability of 1100 pounds CO, per megawatt hour. This greenhouse gas penalty would
apply regardless of whether the contract provided for firming and regardless of the intermittency

of the source of the energy, i.e., wind, solar, biomass or geothermal. This change of greenhouse

2 A generator is particularly likely to export its energy out of state when over-generation conditions occur (that is,
when generation exceeds load). (See California Energy Commission, “Framework for Evaluating Greenhouse Gas
Implications of Natural Gas-Fired Power Plants in California [May 2009] at 45-46.) In this situation, the system
operator is likely to limit imports and seek to maximize exports. (/d.)
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gas characterization not only discriminates against out-of-state renewables but also directly
impacts the benefits and liabilities of existing energy contracts. If the RPD is adopted as
proposed it should only apply to energy contracts signed after the date of the final CPUC

decision on this matter.

D. An Artificial Classification of RECs-Only Could Discriminate Against Out-
of-State Renewables by Arbitrary Differential Treatment from In-State
Renewables.

The RPD would treat nearly all out-of-state resources as “REC-only”. A contract with a
biomass facility located outside the state, needing little to no ‘firming and shaping’ and with a
clear transmission path and firm transmission rights on that path for delivery, would be subject
by the RPD to limits in procurement that would not fall on an identical biomass facility located
in-state. The out-of-state facility would face a limited market — as LSEs would be less likely to
contract with the facility if they were at or close to their 40% limit on TREC use for the RPS.
The out-of-state facility would also face an arbitrary price constraint, with its contract terms to an
LSE limited by its treatment as a REC-only transaction and the RPD’s proposed limit on REC
pricing. A similar biomass facility but located in-state would enjoy favorable treatment that
could provide a competitive edge in the renewable market as well as allow a higher pricing point

for the in-state facility.

E. An Artificial Classification of RECs-Only Could Discriminate Against Out-
of-State Renewables by Arbitrarily altering Contractual Terms for Existing
Out-of-State Resources.

The RPD indicates that even existing contracts for out-of-state renewable resources will
be considered REC-only as of the date of the final decision. These contracts were negotiated and
signed under the logical assumption that their use as eligible renewable procurement for
California’s RPS was laid out by the RPS statute, CEC eligibility and delivery certifications, and
CPUC contract approval. Now, the RPD would unfairly and arbitrarily designate these properly
contracted-for resources as second-class “REC-only” contracts. This practice could harm LSEs,
who logically and rightly relied on the laws and protocols in place to contract with these
resources to satisfy their RPS obligations, and now may find that some of these resources may no
longer ‘count’, or may have the wrong ‘price’. In addition, this arbitrary practice can harm the

generating resources, as their product’s RPS viability is now put in question after they were
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assured of the standards for determining RPS viability that applied when the resource was
contracted. Therefore, the RPD acts to unfairly devalue the resources contracted with by LSEs
in full good faith with the assumption that the resources would count to meet their RPS
obligations and were priced appropriately. This devaluation of existing out-of-state resources,
along with the unfavorable and discriminatory treatment of such resources described in C and D
above, raises the question as to whether the arbitrariness of the RPD’s treatment of out-of-state

contracts violates interstate commerce laws.

IL. THE CALIFORNIA PUBLIC UTILITIES COMMISSION LACKS
JURISDICTION TO DETERMINE WHETHER PROCUREMENT IS
“BUNDLED” OR “REC-ONLY”.

Although the CPUC purports to exercise jurisdiction over establishing whether
procurement qualifies as “bundled” or “REC-only,” the CPUC has still not offered a convincing
explanation of the source of this jurisdiction. The legislature has charged the CEC with the
following activities (Pub. Util. Code § 399.13):

e Certifying eligible renewable energy resources for RPS purposes;

o Certifying the eligibility of RECs associated with deliveries of electricity by an eligible
renewable energy resource to a local publicly owned electric utility (under certain
conditions);

¢ Designing and implementing the accounting system to verify compliance with RPS;

e Ensuring that electricity generated by an eligible renewable energy resource is counted
only once for compliance with RPS;

e Verifying retail product claims both in-state and out-of-state.

The CPUC, on the other hand, has the following authority (Pub. Util. Code § 399.16):

e Authorizing the use of renewable energy credits to satisfy the requirements of the
renewables portfolio standard established pursuant to this article;

e Limiting the quantity of renewable energy credits that may be procured unbundled from
electricity generation by any retail seller;

¢ Any additional condition that the commission determines is reasonable.

The RPD concedes that the RPS statute gives the CEC the responsibility to determine
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RPS eligibility, including establishing the criteria for delivery of RPS-eligible electricity. (RPD
at 26.) While the CPUC has authority to decide how established RECs are used and limited in
investor owned utility RPS transactions, and hence has full authority for example to impose a
limit on the use of RECs, nothing in this statutory regime authorizes the CPUC to determine
what constitutes a REC-only contract in the first instance. That determination is largely a
definitional and eligibility determination that falls more clearly in the hands of the CEC than a
contractual limit type of determination. While the CPUC is authorized by statute to impose ‘any
additional conditions that the Commission determines is reasonable”, this blanket authority
cannot be used to impose conditions contrary to existing law, nor contrary to the CEC’s authority

to define eligibility of a TREC transaction.

Indeed, the CEC’s Renewables Portfolio Standard Eligibility Guidebook (January 2008)
(the “Eligibility Guidebook™) contains an entire section dedicated to the “Eligibility of Tradable
Renewable Energy Certificates or Credits.” In this guidebook, the CEC describes its process for
determining the eligibility of TRECs, and it specifically notes that RECs associated with energy
delivered to publicly owned utilities (POU) may be certified by the CEC as RPS-eligible if
certain conditions described within the Eligibility Guidebook are met. (See Eligibility
Guidebook pp. 26, 51-53 .) Here, it is clear that the law provides to the CEC the authority to
determine the eligibility of TRECs that become available for the LSE market from POUs — it
makes little sense for the CPUC to improperly assert authority to second-guess this statutory
CEC responsibility.

In addition, the CPUC’s arbitrary assertion of authority to determine that nearly all out-
of-state contracts are in effect REC-only completely throws out the extensive work that the CEC
has done to confirm deliverability of RPS resources. While the statute requires that both bundled
and TREC procurement be accompanied by delivery of energy into California, the CPUC’s
arbitrary treatment of out-of-state resources ignores the extensive process that the CEC has laid
out in its Eligibility Guidebook. The CEC developed the Eligibility Guidebook in consultation
with the California Independent System Operator, and that process aims to identify what energy
is delivered into California, what path that energy follows, and how that path is traced back to
the eligible renewable resource that provides the generation. For the CPUC to assert that nearly

all out-of-state renewable resources are “‘unbundled’ despite the disparate delivery paths and
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documentation required by the CEC, is tantamount to revising the CEC’s established and relied-

upon deliverability rules.

Determining whether procurement is “bundled” or “REC-only” is, in practical effect, the
same as determining whether procurement is eligible to contribute to RPS goals as RPS-
compliant energy or as tradable credits only. Because this determination must be made by the
CEC, the CPUC has exceeded its statutory authority in creating its own system of classifying
procurement as “bundled” or “REC-only.” However, once the CEC has determined eligibility,
the statute gives the CPUC authority to restrict the amount of procurement that can be used by
LSEs to meet their RPS obligations.

1. CONCLUSION

SMUD disagrees with the RPD’s approach to distinguishing between “bundled” and
“REC-only” procurement, and SMUD believes this distinction is properly made by the CEC
rather than the CPUC. In addition, treating RPS generation in existing contracts or procurement
as REC-only transactions reduces the value of the transaction to the purchasing entity by adding

a carbon cost to energy that could currently be zero.

Dated: January 19, 2010 Respectfully submitted,

/s/ Jane E. Luckhardt
JANE E. LUCKHARDT
NICHOLAS H. RABINOWITSH
DOWNEY BRAND LLP

SACRAMENTO MUNICIPAL UTILITY DISTRICT
Office of General Counsel

ARLEN ORCHARD

WILLIAM W. WESTERFIELD, 111
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