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I INTRODUCTION

Pursuant to Rule 12.2! of the Commission’s Rules of Practice and Procedures
Californians for Renewable Energy, Inc. (CARE) respectfully files these Comments on
the Proposed Settlement and Consolidating Proceedings. CAlifornians for Renewable
Energy, Inc. (CARE) respectfully contests, objects to, and protests the October 8, 2010
Proposed Settlement.

CARE is opposed to and contests the settlement as a matter pre-empted by federal

law and Federal Energy Regulatory Commission (FERC) Orders.

I1. PROCEDURAL BACKGROUND

On October 8, 2010, Southern California Edison Company, Pacific Gas and
Electric Company, San Diego Gas & Electric Company, The Utility Reform Network,
California Cogeneration Council, Independent Energy Producers Association,
Cogeneration Association of California, The Energy Producers and Users Coalition, and
the Division of Ratepayer Advocates (Moving Parties) filed a joint motion with the
California Public Utilities Commission (CPUC) for approval of the Proposed Settlement.

Purportedly the Proposed Settlement would resolve numerous outstanding issues in each

1 Article 12. Settlements--12.2. (Rule 12.2) Comments.

Parties may file comments contesting all or part of the settlement within 30 days of the date that the motion
for adoption of settlement was served.

Comments must specify the portions of the settlement that the party opposes, the legal basis of its
opposition, and the factual issues that it contests. If the contesting party asserts that hearing is required by
law, the party shall provide appropriate citation and specify the material contested facts that would require
a hearing. Any failure by a party to file comments constitutes waiver by that party of all objections to the
settlement, including the right to hearing.

Parties may file reply comments within 15 days after the last day for filing comments.

Note: Authority cited: Section 1701, Public Utilities Code. Reference: Section 1701, Public Utilities Code.



of the CPUC captioned proceedings, Application 08-11-001, Rulemaking 06-02-013,
Rulemaking 04-04-003, Rulemaking 04-04-025, and Rulemaking 99-11-022 .2

Moving Parties concurrently filed a motion for expedited consideration of the
Proposed Settlement. Specifically, they request that the time for comments on the
Proposed Settlement be reduced from 30 days, as set in Rule 12.2 of the Commission’s
Rules of Practice and Procedure (Rules), to October 25, 2010. Moving Parties also
requested that the time for filing replies to the comments be reduced from 15 days, as set
by Rule 12.2, to November 1, 2010. Moving Parties further requested that the
Administrative Law Judge’s proposed decision be issued on November 16, 2010 and that
the matter be scheduled for a Commission vote at its regularly scheduled meeting of
December 16, 2010.

In support of their request for this expedited procedural schedule, Moving Parties
explain that there are several conditions precedent to the Proposed Settlement becoming
effective, the first of which is Commission approval. Other such conditions include
Federal Energy Regulatory Commission (FERC) approval of a waiver of investor-owned
utility (IOU) obligations under Section 210(m) of the Federal Power Act. Moving Parties
state that the application for waiver cannot be filed at the FERC until after this
Commission approves the Proposed Settlement. Moving Parties claim that given the
substantial benefits of the Proposed Settlement, as explained in the joint motion for its

approval, expeditious consideration and review is warranted.

2 The Settlement Agreement, as well as the rest of the Settlement Agreement documents filed by PG&E
with the CPUC on October 8, 2010 are available at the websites of SCE, SDG&E, and PG&E at the URL
links below:

SCE: http://www3.sce.com/law/cpucproceedings.nsf/frmMainPage?ReadForm

SDG&E: http://www.sdge.com/regulatory/QFglobal.shtml

Continued on the next page




Moving Parties averred that no party will be prejudiced by the expedited review,
noting that they issued notice of a settlement conference on September 24, 2010 and
provided the Proposed Settlement’s Term Sheet and pro forma agreements and
amendments on the IOUs’ websites on October 4, 2010.

Mr. Boyd of CARE participated in the October 7, 2010 settlement conference
meeting remotely by telephone. As stated in CARE’s October 14, 2010 Ex Parte
communication? to CPUC ALJ Wetzell “[d]uring the October 7, 2010 conference call the
Settling Parties stated that they had been told by CPUC staff to enter in to the Settlement
with these specific terms including issues clearly outside the scope of those listed
proceedings and precluded by Federal law where they seek to settle anyways. This is
improper and CARE objects to CPUC staff exercising undue influence on the settlement
as specific evidence of constructive retaliatory action against CARE and its members. We
believe this is because we represent low-income, people of color and native people
ratepayers in our complaints and pleadings before the FERC and CPUC which is a
protected activity under both the Federal and State constitutions and civil rights statutes.
The CPUC continues to seek to deny us our constitutional right to petition the
government for grievances.”

On October 19, 2010 the President of the CPUC and Assigned ALJ issued their

Assigned Commissioner and Administrative Law Judge’s Joint Ruling and Amended

Continued from the previous page
PG&E: http://www.pge.com/b2b/energysupply/qualifyingfacilities/settlement/

3 http://docs.cpuc.ca.gov/efile/EXP/125364.pdf




Scoping Memo for Consolidated Proceedings in which the expedited schedule was
approved without any opportunity for the Parties to object.*

On October 20, 2010 CARE filed an amendment? to its September 1, 2010
Formal Complaint of CAlifornians for Renewable Energy, Inc. (CARE) under EL10-84
et al.® The relief CARE seeks in the Amendment to the Complaint at FERC is
straightforward; that FERC review the settlement for compliance with the requirements
for wholesale rate setting as set forth in FERC’s July 15, 2010 Order 132 FERC 9 61,047.
III. SHORTENING TIME FOR COMMENTS AND REPLIES ON PROPOSED

SETTLEMENT AND CONSOLIDATING PROCEEDINGS VIOLATES
PRECEDENT AND PROCEDURAL DUE PROCESS

CAlifornians for Renewable Energy, Inc. (CARE)? respectfully objects to and
protests the October 8, 2010 ruling issued on October 13, 2010 Shortening Time for
Comments and replies on Proposed Settlement and Consolidating Proceedings.® First the
proposed schedule violates CARE’s procedural due process rights because an October 25,
2010 (12 days) comments due date and a November, 1, 2010 (7 days) reply comment due
date is unreasonable and unjustified considering the size of the settlement agreement, its
complexity, and the complexity of the issued addressed in this purported “Combined

Heat and Power (“CHP”) settlement. Additionally Rule 12.2 allows that “[p]arties may

4 http://www.cpuc.ca.gov/EFILE/RULC/125167.htm at 3.

3 See Issuance 20101021-3024, Notice of amended complaint re CAlifornians for Renewable Energy, Inc v
Pacific Gas and Electric Company et al under EL10-84 et al.
http://elibrary.ferc.gov/idmws/common/opennat.asp?fileID=12468287

6 See Issuance 20100901-3033 Notice of complaint re CAlifornians for Renewable Energy, Inc v Pacific
Gas and Electric Co et al under EL10-84.
http://elibrary.ferc.gov/idmws/common/opennat.asp?fileID=12428401

7 CARE in behalf of itself and members Robert Sarvey, and Michael Boyd individually who are QF# 03-80
and QF#03-76 respectively.

8 http://www.cpuc.ca.gov/EFILE/RULINGS/124598.htm




file comments contesting all or part of the settlement within 30 days of the date that the
motion for adoption of settlement was served” but the Rule does not specify that the
Commission may shorten this comment period to 12 days. Therefore the proposed
schedule violates CARE’s procedural due process rights.

Since in the May 2, 2007 ALJ's Ruling? following April 24, 2007 PHC
Establishing Schedules and Topics for Workshops, Evidentiary Hearings and Briefs and
Ruling on Motions for: Party Status, Filing Under Seal, and to Strike Testimony under
R.06-02-013 it states “In addition, the Scoping Memo/Assigned Commissioner’s Ruling
(ACR) issued September 25, 2006 in this proceeding further clarified that “This
proceeding will not be the place to relitigate the targets already established elsewhere.”10
“Therefore this proposed settlement is not allowed within the scope of R.06-02-013.

Additionally pursuant to Rule 12.1(a); Proposal of Settlements, “Parties may, by
written motion any time after the first prehearing conference and within 30 days after the
last day of hearing, propose settlements on the resolution of any material issue of law or
fact or on a mutually agreeable outcome to the proceeding. Settlements need not be
joined by all parties.” Since the hearings in R.06-02-013 where held in 2007 clearly the
settlement is not “within 30 days after the last day of hearing”. This also appears to be the
case for Docket R.99-11-022 where CARE is not a Party.

In Application 08-11-001 CARE is not a Party also, but in this proceeding SCE
addresses the Market Index Formula and As-Available Capacity Prices adopted in D.07-

09-040. However under the two rulemaking proceedings where CARE is a Party; R.04-

9 http://docs.cpuc.ca.gov/EFILE/RULINGS/67374.htm
10 ACR, R.06-02-013, September 25, 2006, p. 17.




04-003 and R.04-04-025, on May 21, 2008 (prior to the Application 08-11-001) CARE
filed its Petition for Modification of this same Decision D.07-09-040.

The October 8, 2010 ruling states “Moving Parties aver that no party will be
prejudiced by the expedited review, noting that they issued notice of a settlement
conference on September 24, 2010 and provided the Proposed Settlement’s Term Sheet
and pro forma agreements and amendments on the IOUs’ websites on October 4, 2010. In
addition, they presented the Proposed Settlement at a settlement conference on October 7,
2010.” What indifference and extreme prejudice towards CARE’s own May 21, 2008
PTM the MIF does this intend to demonstrate? Clearly we weren’t even given a fair
hearing on our PTM.

Parties had only 3 days opportunity to review “the Proposed Settlement’s Term
Sheet and pro forma agreements and amendments on the IOUs’ websites on October 4,
2010” for a “settlement conference on October 7, 2010.” According to Rule 12.1 (b)
“Notice of the date, time, and place shall be served on all parties at least seven (7) days in
advance of the conference.” Clearly the posting of the substantive documents necessary
for the settlement conference fails to meet the requirements for proper notice if not the
intent of the rule to provide sufficient notice to meaningful and informed participation in
the settlement.

During the October 7, 2010 conference call the Settling Parties stated that they
had been told by CPUC staff to enter in to the Settlement with these specific terms
including issues clearly outside the scope of those listed proceedings and precluded by
Federal law where they seek to settle anyways. This is improper and CARE objects to

CPUC staff exercising undue influence on the settlement as specific evidence of



constructive retaliatory action against CARE and its members. We believe this is because
we represent low-income, people of color and native people ratepayers in our complaints
and pleadings before the FERC and CPUC which is a protected activity under both the
Federal and State constitutions and civil rights statutes. The CPUC continues to seek to

deny us our constitutional right to petition the government for grievances.

IV.  PROPOSED SETTLEMENT PREEMPTED BY FEDERAL LAW

It is clear from the results of the CHP Settlement that its ultimate purpose is to
eliminate QF contracts altogether for QFs greater than 20 MW taking away their anti-
monopoly standard offer protections established under PURPA and returning to a market
based formula where the CPUC regulated utilities maintain market share of the wholesale
generation markets.

Results of CHP Settlement

* CHP procurement program through 2020

— MW targets

— GHG reduction targets

* Establishes new energy pricing for QFs

— Transitions Short Run Avoided Cost Energy Pricing to a market based formula
by 2015

* New form contracts

— CHP RFO form contract

— Transition contract

— PURPA contract for 20 MW or smaller

— As-available contract



— Legacy energy pricing amendment

* Parties support utilities” FERC PURPA 210 (m) application

» Settlement of pending CPUC cases and court litigation

In 132 FERC 4 61,047 the FERC found!! regarding the California Public
Utilities Commission (CPUC) petition for declaratory order:

The Commission’s authority under the FPA includes the exclusive

jurisdiction to regulate the rates, terms and conditions of sales for resale

of electric energy in interstate commerce by public utilities.\2 While

Congress has authorized a role for States in setting wholesale rates under
PURPA, Congress has not authorized other opportunities for States to set
rates for wholesale sales in interstate commerce by public utilities, or
indicated that the Commission’s actions or inactions can give States this
authority. We disagree with the characterization of the CPUC’s AB 1613
Decisions as merely establishing an “offering price” by the purchaser of

power. Rather, we agree with the Joint Utilities that the CPUC’s AB 1613

Decisions constitute impermissible wholesale rate-setting by the CPUC.

Because the CPUC’s AB 1613 Decisions are setting rates for wholesale

sales in interstate commerce by public utilities, we find that they are

preempted by the FPA.

As FERC’s July 15, 2010 Order 132 FERC 9 61,047 stated regarding CPUC’s

limited wholesale ratemaking authority “[a]lthough the CPUC has not argued that its []

11 At paragraphs 64 of 132 FERC 9 61,047.

10



program is an implementation of PURPA, we find that, to the extent the CHP generators
that can take part in the [] program obtain QF status, the CPUC’s [] feed-in tariff is not
preempted by the FPA, PURPA or Commission regulations, 3! subject to certain
requirements,...” Therefore any CPUC approved PPA would be pre-empted by FERC’s
authority short of the FERC’s first opportunity to review the contract.

Since any CPUC approved PPA without FERC's prior review would not be
lawful, and would exist in violation of the Federal Power Act (FPA) if the CPUC sets a
wholesale price for electricity over the avoided cost. Any of the CPUC Decisions listed in
CARE’s original September 1, 2010 Complaint EL10-84 ef al. must be consistent with
and not exceed CPUC’s wholesale ratemaking authority under PURPA.

Likewise, it is precisely because “Moving Parties state that the application for
waiver cannot be filed at the FERC until after this Commission approves the Proposed
Settlement” which supports CPUC’s intentional usurpation of FERC’s exclusive
ratemaking authority over wholesale rates, that CARE requests the FERC to review this
Proposed Settlement as an amendment to CARE original complaint herein.

Additional this settlement seeks to avoid FERC’s lawful review of the Settlement
before the CPUC approves it and effected Parties have had no opportunity to
meaningfully participate in the Commission’s decision making process. This violates
CARE s rights to due process under both Federal and State law. That is why as part of

CARE October 14, 2010 ExParte communication with the ALJ respectfully demand that

Continued from the previous page

12 16us.c. §§ 824, 824d, 824¢ (2006); e.g., Mississippi Power & Light Co. v. Mississippi ex rel. Moore,
487 U.S. 354 (1988).

13 18 C.F.R. § 292.101 et seq. (2010).

11



the Commission direct the Settling Parties to file their Proposed Settlement with the
FERC for its initial review prior to CPUC approval immediately.

Any CPUC approved PPA without FERC's prior review would not be lawful, and
would exist in violation of the Federal Power Act (FPA) if the CPUC sets a wholesale
price for electricity over the avoided cost. Any of the CPUC Decisions listed in CARE’s
Complaint EL10-84 ef al. must be consistent with and not exceed CPUC’s wholesale
ratemaking authority under PURPA. Rightfully or wrongly so CARE believes that the
FERC July 15, 2010 Order 132 FERC § 61,047 found that except for setting the
wholesale price for QFs the CPUC’s authority to set the wholesale price for electricity
and ancillary services is pre-empted by Federal Energy Regulatory Commission (FERC)
wholesale ratemaking authority. Despite FERC’s Order the CPUC continues to approve
power purchase agreements (“PPAs” or “contracts’) between the CPUC regulated retail
selling utilities!# Pacific Gas and Electric Company (PG&E), Southern California Edison
Company (SCE), and San Diego Gas and Electric Company (SDG&E) and other
independent FERC regulated wholesale sellers of energy and ancillary services regulated
by the FERC without an initial opportunity to review the contracts.

As stated in Morgan Stanley Capital Group Inc. v. Public Utility District No. 1 of
Snohomish County, Washington, et al. (06-1457)13 at 1 to 2 “[t]he court held that contract

rates are presumptively reasonable only where FERC has had an initial opportunity to

14 These three utilities are named as respondents to CARE’s complaint before FERC in Docket EL10-84
for participating in an unlawful conspiracy and contrivance with CPUC to violate the FPA. These three
utilities’ sales are in to the wholesale markets operated by the California Independent System Operator
Corporation (CAISO) and they are operating under FERC approved wholesale Tariffs as well as FERC
authorized open access transmission tariffs (OATTs).

See FERC’s Notice of Complaint http://elibrary.ferc.gov/idmws/common/opennat.asp?fileID=12428401

12



review the contracts without applying the Mobile-Sierra presumption and therefore that
the presumption should not apply to contracts entered into under “market-based” tariffs.”

[Emphasis added]

V. PROPOSED SETTLEMENT VIOLATES THE PRECEDENT SET BY THE
FERC IN 133 FERC 961,059

On July 15, 2010, the Commission issued an order addressing the California

Public Utilities Commission’s (CPUC) petition for declaratory order and the separate
petition for declaratory order filed by Pacific Gas and Electric Company (PG&E),
Southern California Edison Company (SCE), and San Diego Gas & Electric Company
(SDG&E) (collectively, Joint Utilities).16 On August 16, 2010, the CPUC filed a request
for clarification, or, in the alternative, a request for rehearing of the July 15 Order.

On October 21, 2010 FERC clarified its decision regarding the California PUC's
Combined Heat and Power purchase obligation and associated pricing, currently only
applicable to the investor owned utilities, to hold that, "the concept of a multi-tiered
avoided cost rate structure is consistent with the avoided cost requirements set forth in
section 210 of PURPA and in the Commission's regulations."!Z

FERC said that an avoided cost rate may not include a "bonus" or "adder" above
the calculated full avoided cost to reflect environmental externalities above avoided costs.
However, if the environmental costs, "are real costs that would be incurred by utilities,"

then they, "may be accounted for in a determination of avoided cost rates."

Continued from the previous page

15 hitp://www.supremecourt.gov/opinions/07pdf/06-1457.pdf

16 California Public Utilities Commission, 132 FERC 4 61,047 (2010) (July 15 Order).
17 http://www.ferc.gov/whats-new/comm-meet/2010/102110/E-2.pdf at 20

13



While the FERC made no judgment on the PUC's program, FERC did explain that
if the PUC bases the avoided cost "adder" or "bonus" on an actual determination of the
expected costs of upgrades to the distribution or transmission system that the QFs will
permit the purchasing utility to avoid, such an "adder" or "bonus" would constitute an
actual avoided cost determination and would be consistent with PURPA.

"We also note that, although a state may not include a bonus or an adder in the
avoided cost rate unless it reflects actual costs avoided, a state may separately provide
additional compensation for environmental externalities, outside the confines of, and, in
addition to the PURPA avoided cost rate, through the creation of renewable energy

credits (RECs)!8),"FERC said.1

VI. CONCLUSIONS

Because the Proposed Settlement violates the precedent set by the FERC in 133
FERC 9 61,059 on October 21, 2010 and is inconsistent with Federal law, therefore the
Commission must pursuant to Rule 12.4 reject the settlement. The Commission may
reject a proposed settlement whenever it determines that the settlement is not in the
public interest. Upon rejection of the settlement, the Commission may take various steps,

including the following:(a) Hold hearings on the underlying issues, in which case the

18 gmerican Ref-Fuel, 105 FERC q 61,004 at P 23. Compensation for such environmental externalities
through RECs is outside of PURPA, and is not part of the avoided cost calculation; RECs are separate
commodities from the capacity and energy produced by QFs. If a state chooses to create these separate
commodities, they are not compensation for capacity and energy.

The CPUC may also grant loans, subsidies or tax credits to particular facilities on environmental or policy
grounds. CGE Fulton, LLC, 70 FERC 9 61,290, reconsideration denied, 71 FERC 9 61,232 (1995); see
also SoCal Edison, 71 FERC 961,269 at 62,080 (explaining that “a state may also subsidize certain types
of generation, for instance wind, or other renewables, through, e.g., tax credits.”).

19 14 at 31.

14



parties to the settlement may either withdraw it or offer it as joint testimony, (b) Allow
the parties time to renegotiate the settlement, (c) Propose alternative terms to the parties
to the settlement which are acceptable to the Commission and allow the parties
reasonable time within which to elect to accept such terms or to request other relief.20

If the Settling Parties agree to withdraw their current proposal CARE is willing to
meet and confer with the settling parties to renegotiate the settlement to establish a
program that is consistent with the Commission’s authority under PURPA as specified by
FERC Orders.

Respectfully Submitted,

W?,KW

Michael E. Boyd President

CAlifornians for Renewable Energy, Inc.
(CARE)

5439 Soquel Drive

Soquel, CA 95073

Phone: (408) 891-9677

E-mail: michaelboyd@sbcglobal.net

L Dsoin

Mr. Lynne Brown Vice-President
CAlifornians for Renewable Energy, Inc.
(CARE)

24 Harbor Road

San Francisco, CA 94124

E-mail: |_brown369@yahoo.com

October 25", 2010

20 Note: Authority cited: Section 1701, Public Utilities Code. Reference: Section 1701, Public Utilities
Code.
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