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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

In the Matter of the Application of Application No. A.10-05-020
California-American Water (filed May 24, 2010)
Company (U 210 W) for an Order
Authorizing and Imposing a
Moratorium on Certain New or
Expanded Water Service
Connections in its Monterey District.

COMMENTS ON PROPOSED DECISION

The Proposed Decision in this matter misses a very simple but fundamental point that
will have great practical implications and will significantly and unnecessarily increase burdens
and costs for many owners of property with existing service by California American Water
Company (“Cal-Am”). As drafted, the proposed Decision would require resolution of individual
property owner 1ssues “on a case-by-case basis after consultation with the appropriate official or
officials at the SWRCB.” (Proposed Decision, p. 34.) Unless the Proposed Decision is revised
to respect the validity of lawfully issued MPWMD water credits as a means of documenting and
accounting for past water use, permitting future water use, and determining whether there would
be an increased in water use, it will have the unintended consequence of expanding the scope of
the Cease and Desist Order (“CDO™) to prevent water service to changes in land use that the

CDO is expressly intended to allow.

The first sentence of Paragraph 2 of the CDO prohibits Cal-Am from diverting Carmel
River water “for any increased use of water at existing service addresses resulting from a change

in zoning or use.” (Emphasis added.} [t is beyond dispute that this language allows Cal-Am to

" continue water service to changes in zoning and use at an existing service address, provided there

is no increase in use. Thus the CDO expressly allows a property owner at an existing service

address who wishes to change the use on the property to do so, even where a zoning change is

required, as long as the there is no increase in the amount of water used.

The only administrative process currently in place to verify whether or not a change in

zoning or use at an existing service address in Cal-Am’s service area involves an “increased
D
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use,” and thus whether continued water service to the existing service address following change
in zoning or use would be prohibited by the CDO, is through the water use credit program and
procedures established and administered by the Monterey Water Peninsula Water Management
District (*“MPWMD”) pursuant to its lawfully adopted ordinances, rules, and regulations. (See
MPWMD Rule 25.5, a copy of which is attached hereto.)

MPWMD’s water credit program has been in place for many years and is tried and true.
Local jurisdictions have implemented the program and local elected officials, planning staffs,
and building officials are familiar with the applicable rules and regulations implementing
MPWMD’s water credit program. Most importantly, property owners have relied on water
credits lawfully issued by MPWMD and will continue 1o rely on them in the future. Ne other

process or procedure exists for determining or documenting whether there will be an

“Increased use” for purposes of Paragraph 2 of the CDO. Neither the State Water Resource

Control Board (“SWRCB”) nor any other governmental agency has any similar programs or
procedures in place to determine whether a change in zoning or use at an existing service address
in Cal-Am’s service area would involve an increase in water use. [ocal governments and
property owners should be able to continue to rely on MPWMD water credits as a means of
measuring whether water service to a changed use involves an increase in use and thus whether
such water service is permitted by the CDO.

In light of the foregoing, the PUC cannot and must not enact a moratorium that requires
landowners with water credits or who seek water credits to obtain SWRCB’s blessing for simple
changes in use at existing service addresses. This would impose an additional unwarranted step
on property owners seeking to change use on their property. After obtaining building permits |
from the their local building departments and water permits from the MPWMD, property owners
would be forced to go to Sacramento to seek approval of the SWRCB for simple land use
changes on their property. Some property owners have taken, or intend to take, their property
out of economically productive use temporarily in reliance on water credits. Property owners
that have done so or that do so in the future risk losing the ability to reestablish use on their

properties if SWRCB refuses to approve or allow the service.
3
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The PUC lacks the legal authority to create such procedural hurdles for landowners
wishing to change uses on their land, nor does it have the authority to confer such jurisdiction on
the SWRCB where none exists. That is a job for the Legislature. Rather than imposing this
unreasonable and unwarranted burden on property owners, the PUC should respect the existing
processes and procedures adopted by the MPWMD pursuant to authority lawfully delegated to
MPWMD by the Legislature and lawfully exercised by MPWMD.

Toward this end, the PUC should modify the proposed decision to clarify and expressly
state that “increased use,” as that term is used in its moratorium, should be interpreted to refer to
a water use that is greater than past use at an existing service address, as said past use is
documented and verified in the form of a water credit issued in accordance with the rules,
regulations, and ordinances of the MPWMD.

Dated: February 14, 2011 Respectfully submitted,

W/\Wj

David C. Sweig ert

FENTON & KELLER

A Professional Corporation

2801 Monterey-Salinas Highway
Post Office Box 791

Monterey, California 93942-0791
Telephone: (831) 373-1241
Facsimile: (831) 373-7219

Email: dsweigert@fentonkeller.com
Attorneys for MAHROOM FAMILY
PARTNERSHIP
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RULE 25.5 - WATER USE CREDITS AND ON-SITE WATER CREDITS

A.

Except where a Water Permit has been abandoned, expired, Revoked, Suspended, or
canceled under these Rules, a Person may receive a Water Use Credit for the permanent
abandonment of some or all of the prior water use on that Site by one of the methods set
forch in this Rule. Water Use Credits shall be documented by written correspondence
between the District and the property owner, and shall remain valid unless prohibited

by this Rule. Water Use Credits shall not be documented by naotice on a property title,
except as specified in Rule 25.5-G. Except as allowed by Rule 28, Water Use Credits
shall not be transferable to any other Site.

Water savings resulting from mandatory District programs, including water savings
resulting from the installation of Low Water Use Plumbing Fixtures Mandated by

the District, shall not result in a Water Use Credit. Such savings shall be ser aside as
permanent water conservation savings essential to the District’s 15 percent conservation

“goal approved by the Board in March 1984,

A Water Use Credit may be applied to and shall allow future water use on that Site at
any time within a period of 60 months. After the 60th month, the General Manager
shall allow renewal of this Water Use Credit only upon verification that some or all
water savings represented by that credit are current (i.e. no Water Permit or other use or
transfer of the Water Use Credit has occurred). If all savings are not current, a pro-rata
reduction shall occur. A single renewal period of 60 months shall be allowed; thereafter
any remaining unused Water Use Credic shall expire.

A Water Use Credit on a Redevelopment Project site may, in addition to the time

limits and in the manner set forth above, have its expiration date extended for two (2)
additional periods of sixty (60) months cach, to afford any such Redevelopment Project a
maximum period of two hundred forty (240) months to use that credit.

The following types of Permanent Abandonment of Capacity shall qualify for a Water
Use Credit under this Rule:

1. Demolition of a building or use that has been recognized by the District as being
a lawful water use;

2. Permanent disconnection of a lawful water use from a Water Distribution
System;

3. Residential removal of water fixtures;

4, Permanent installation of non-Mandated water fixtures or appliances.

To determine a Warer Use Credit, the General Manager shall:

25.5-1
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25,5-2

Verify that the reduction is one which is permanent (i.e. Permanent
Abandonment of Use).

Quantify the Water Use Capacity of the Site using the water use factors from
Rule 24, Tables 1 and/or 2. If no factor is available on Table 2 or if the use

1s substantially different than any of the uses shown on Table 2, the General
Manager may make an estimate based upon water records showing the average
use over a minimum of ten years.

Grant a Water Use Credit for the permanent removal of water using fixtures
providing that the fixture was properly and lawfully installed. Credit for fixtures
listed in Rule 24-A-2 shall only receive a Water Use Credic upon evidence of

a Water Permit showing a debit to a Jurisdictior’s Allocation and payment of
related Connection: Charges.

a. Water Use Credits for multiple Showerheads shall be limited to a
maximum of four {4) fixeure units per Separate Stall Shower or Bathrub.
A Shower System shall be considered a component of a Separate Stall
Shower or Bathtub for purposes of this Rule.

b. Credit shall not be given for any reduction which occurs as the result of
the removal of Landscaping installed without a Water Permit or installed
pursuant to a Water Permit for New Construction. An exception to
this limitation shall be made for Non-Residential Landscaping that was
specifically identified, quantified, and permitted by the District. Any
Water Use Credit granted under this subdivision shall be determined
using the Estimated Applied Water for the increment of Landscaping
being permanently abandoned.

Quantify the water use reduction (the abandoned Capacityy using the following
methods:

a. Residential Water Use Credit for demolitions, permanent disconnection
of water service, and permanent removal of water fixtures shall be
determined using the Fixture Unit Values from Rule 24, Table 1:
Residential Fixture Unit Count Values.

b. Residential Water Use Credits shall only be granted for installation of
ultra-low consumption appliances. Table 4: Ultra-Low Consumption
Appliance Credits shall lise the ultra-low consumption appliances and the
quantity of Water Use Credit available for the permanent installation of
the appliance. This rable shall be amended by Resolution of the Board of
Directors.

Monterey Peninsula Water Management District



TABLE 4: HIGH EFFICIENCY APPLIANCE CREDITS

Water Use Credit

Appliance Description )
PP P in Acre-Feet
) . . A toilet designed to have an average maximum

High Efficiency Toilets & g 0.004 AFA
flush of 1.3 gallons.
A recirculating hot water system or other device

[nstant-Access Hot Water that results in hot warter contact at every point of 0.005 AFA

System access throughout the structure within ten (10) )
seconds.

A dishwasher designed to use a maximum of 5.8
High Efficiency Dishwashier | gallons per cycle. A High Efficiency Dishwasher 0.005 AFA
shall have Energy Star certificacion.

High Efficiency Clothes A washing machine with a Water Factor of 5.0 or
Washer less.

0.010 AFA

Table 4 amended by Resolution 2008-03 (2/28/2008); Resolution 2009-10 (7/20/2009); Ordinance No. 140 (11/16/2009);
Resoluiion 2009-14 (12/14/2009)

25.5-3
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25.5-4

Non-Residential Water Use Credit for demolition and for permanent
disconnection of water service shall be determined using Table 2: Non-
Residential Water Use Factors.

Non-Residential Water Use Credit for retrofits with Ultra-Low
Consumption Technology shall be documented under the following
circumstances and shall be granted for the increment of water savings
beyond the water savings anticipated from the installation of Low Water
Use Plumbing Fixtures and other District mandates:

(1)

)

Application for Water Use Credit Post-Retrofit. The Applicant
shall submit clear and convincing evidence of water savings.
This shall be accomplished by providing the District with a
minimum of ten (10) years of documented pre-retrofit water
history for the use from the Water Distribution System (i.e. bills
or correspondence from the Water Distribution System Operator)
along with two or more years of post-retrofit water history for
the use (i.e. bills or correspondence from the Water Distribution
System Operator). When ten years of water history for a use

is unavailable or when less than two years of post-retrofic water
history is available, the Applicant shall obtain an independent
third party’s review of the projected water savings. The District
shall maintain a list of Persons qualified to prepare a third party
water conservation analysis. In all cases, the District shall verify
the installation of Ultra-Low Consumption Technology by
conducting an inspection.

Application for Water Use Credit Pre-Retrofit. The Applicant
shall submit clear and convincing evidence of water savings.

This shall be accomplished by providing the District with a
minimum of ten (10) years of documented pre-retrofit water
history for the use from the Water Distribution System (i.e. bills
or correspondence from the Water Distribution Systemn Operator)
to establish a baseline consumption level. When ten years of
pre-retrofit water history for a use is unavailable, the factor from
Rule 24, Table 2: Non-Residential Water Use Factors shall be
used as the historic use baseline. To substantiate projected water
savings resulting from the proposed retrofic(s), the Applicant
shall submit additional documentation to support the estimated
water savings. Finally, the Applicant shall obtain an independent
third party’s review of the projected water savings. The District
shall maintain a list of Persons qualified to prepare a third party
water conservation analysis. In all cases, the Districe shall verify
the installation of Ultra-Low Consumption Technology by
conducting an inspection.

Monterey Peninsula Water Management District



G.

(3) When a Non-Residential Water Use Credit is requested for a Site
that cannot demonstrate that the Site was equipped with Low
Water Use Plumbing Fixtures for the full period of the water
records used, there shall be 2 15 percent reduction of the final
calculated Water Use Credit.

(4) In the event that the General Manager disagrees with the
amount of water savings resulting from the installation of
Ultra-Low Consumption Technology, the complete Water Use
Credir application shall be presented to the Board for further
consideration.

Written notification of the quantity and expiration of a Water Use Credit shall be
provided to the Applicant and to the property owner.

A valid Water Use Credit may provide the basis for the General Manager to issue a Water
Permir for new, modified, or Intensified Water Use on that Site.

There shall be no Connection Charge assessed for any Water Use Credit.
Connection Charges, however, shall apply to the Capacity for water use which
exceeds the Water Use Credit, or for any Expansion of Use following the
expiration of the Water Use Credit.

Use of a documented Water Use Credit to offser an Expansion of Use shall cause
recordation of a Notice and Deed Restriction Regarding Limitation on Use of
Water on a Property.

No Connection Charge refund shall accrue by reason of a water use reduction or
abandonment of Capacity, whether or not reflected by a Water Use Credit.

Issuance of a Water Use Credit shall not result in any change to a Jurisdiction’s
Allocation or to any Water Entitlement. Use of any Water Use Credir shall
similarly not result in a change to a Jurisdiction’s Allocation or any Water
Entitlement.

When a Water Use Credit or On-Site Credit applied to a Water Permit originates
from a Qualifying Device for which a Rebate has been issued, the District shall
collect the amount of the Rebate as a Water Permit fee surcharge, in addition to
any other fee that may apply to that Warer Permic. This fee surcharge shall be
deposited in the Rebate Account.

When a Water Use Credit on a Site results from demolition of a building that straddled a
lot line, the property owner shall specify in writing the quantity of water credit assigned
to cach of the lots formerly occupied by that building. This designation shall be recorded
upon the title of each of the lots.

25.5-5
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25.5-6

A Water Use Crediz shall enable reuse of saved water on the Site,

Water Use Credits may be moved between one or more structures on the same
Site or may be used to construct new uses on the same Site.

The District shall not require an additional increment of water for exterior water
usage on a Vacant Lot or lot containing an uninhabitable structure when the
owner of the Site has submitted clear and convincing evidence of Landscaping
and irrigation that was installed by and has been consistently mainrained since
March 11, 1985, Examples of acceptable evidence are dated photographs, official
documents, permits or correspondence of the Jurisdiction, receipts or invoices

for gardening services or purchases related to Landscaping and maintaining
Landscaping on the Site.

A Water Use Credit for disconnection from a Potable Water Distribution

System shall be granted by the General Manager only upon the removal of the
Connection and writtzen confirmation of such removal by the Water Distribution
System Owner or Operator,

An On-Site Water Credit resulting from the non-permanent removal of a fawful use thar
occurred on or after March 1, 1985, may be applied to, and shall aflow, the future reuse
of thar increment of water on that Site. A Water Permit for reinstating the former use
shall be required and allowed.

Reele adeled by Ordfnance No. 60 (6/15/92); ainended by Ovdinance No. 64 (10005/92); Ovdinance No. 71 (12/20093); Ordinance No. 110
(32003 Ordinance No. 115 (05/17/2004); Ordinance No. 121 (8/15/2005); Ordinance No, 125 (9/18/2006); Ordinarce No. 128 (6/18/2007);
Ordinence No. 139 (5/12/2000}

Meonterey Peninsula Water Management District
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PROOF OF SERVICE

I, Kristie M. Campbell, declare:

I am a resident of the State of California and over the age of eighteen years, and not a
party to the within action; my business address is 2801 Monterey-Salinas Highway, Post Office
Box 791, Monterey, CA 93942. On February 14, 2011, I served the within document(s):

COMMENTS ON PROPOSED DECISION ON BEHALF OF
MAHROOM FAMILY PARTNERSHIP

E By transmitting via electronic mail the document(s) listed above to the email
addresses listed on the attached official Service List on this date from 2801
Monterey-Salinas Highway, Monterey, California.

by placing the document(s) listed above in a sealed envelope with postage
thereon fully prepaid, in the United States mail at Monterey, California addressed
as set forth below.

Gary Weatherford James A. Boothe

California Public Utilities Commission California Public Utilities Commission
Division of Administrative Law Judges Water and Sewer Advisory Branch

505 Van Ness Avenue, Room 5020 505 Van Ness Avenue, Room 3-C

San Francisco, CA 94102-3214 San Francisco, CA 94102-3214

Max Gomberg

California Public Utilities Commission

Water Branch

505 Van Ness Avenue, Room 4208
San Francisco, CA 94102-3214

I am readily familiar with the firm's practice of collection and processing correspondence
for mailing. Under that practice it would be deposited with the U.S. Postal Service on that same
day with postage thereon fully prepaid in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if postal cancellation date or postage
meter date is more than one day after date of deposit for mailing in affidavit.

[ declare that I am employed in the office of a member of the bar of this court at whose
direction the service was made.

I declare under penalty of perjury under the laws of the State of California that the above
is true and correct.

Executed on February 14, 2011, at Monterey, Cal/ifornia.

Kristie M.'Campbell

{KMC-00137994; 1)
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SERVICE LIST

PARTIES

JASON S. RETTERER

ATTORNEY AT LAW

LOMBARDO & GILLES, LLP

318 CAYUGA STREET

SALINAS, CA 93901

FOR: BAYLAUREL, LLC / CVR HSGE, LLC/
QUAIL LODGE, INC.

jason@lomgil.com

ALLISON BROWN

CALIF PUBLIC UTILITIES COMMISSION
LEGAL DIVISION

ROOM 4107

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

FOR: DRA

alv@epuc.ca.gov

SHERI L. DAMON

DAMON LAW OFFICES

618 SWANTON ROAD

DAVENPORT, CA 95017

FOR: NATIONAL SECURITY GUARANTY,
INC./PASADERA HOMEOWNER'S ASSN.
sldamon@covad.net

JOHN S. BRIDGES

FENTON & KELLER

P.0. BOX 791

MONTEREY CA 93942

FOR: MAHROOM FAMILY PARTNERSHIP /
STANLEY PLETZ/SHAN SAYLES
jbrideesi@fentonkeller.com

INFORMATION ONLY

ROBERT G. MACLEAN

PRESIDENT

CALIFORNIA AMERICAN WATER COMPANY
1633 B AVENUE, SUITE 200

CORONADO, CA 92118
robert.maclean@amwater.com

(KMC-00137994; 1}

DAVID C. LAREDO

ATTORNEY AT LAW

DE LAY & LAREDO

606 FOREST AVENUE

PACIFIC GROVE, CA 93950-4221

FOR: MONTEREY PENINSULA WATER
MANAGEMENT DISTRICT
dave@laredolaw.net

LORI ANNE DOLQUEIST

MANATT PHELPS & PHILLIPS LLP

ONE EMBARCADERO CENTER, 30TH FLOOR
SAN FRANCISCO, CA 94111-3719

FOR: CALIFORNIA-AMERICAN WATER
COMPANY

ldolqueist@manatt.com

RUSSELL M. MCGLOTHLIN
BROWNSTEIN HYATT FARBER SCHRECK,
LLP

21 EAST CARRILLO STREET

SANTA BARBARA, CA 93101

FOR: CARMEL-BY-THE-SEA/DEL REY
OAKS/MONTEREY/PACIFIC GROVE/SAND
CITY/SEASIDE

riegiothlin@bhfs.com

GLEN STRANSKY

HIDDEN HILLS SUBUNIT RATEPAYERS
ASSC.

92 SADDLE ROAD

CARMEL VALLEY, CA 93924

FOR: HIDDEN HILLS SUBUNIT RATEPAYERS
ASSN.

glen.stransky@loslaureleshoa.com

TIMOTHY J. MILLER, ESQ.

CORPORATE COUNSEL

CALIFORNIA AMERICAN WATER COMPANY
1033 B. AVENUE, SUITE 200

CORONADO, CA 92118

FOR: CALIFORNIA-AMERICAN WATER
COMPANY

tim.miller@amwater.com
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FRANCES M. FARINA
ATTORNEY AT LAW

DE LAY & LAREDO

389 PRINCETON AVENUE
SANTA BARBARA, CA 93111
ffarina@cox.net

HEIDI A, QUINN

ASSOCIATE GENERAL COUNSEL TO
MONTEREY PENINSULA WATER
MANAGEMENT DISTRICT
heidi@laredolaw.net

BOB MCKENZIE
EMAIL ONLY
bobmac@qwest.net

DAVID P. STEPHENSON

DIR — RATES & REGULATION
CALIFORNIA-AMERICAN WATER CO
4701 BELOIT DR

SACRAMENTO, CA 95838
dave.stephensonf@amwater.com

LLOYD W. LOWREY, JR,

NOLAND, HAMERLY, ETIENNE & HOSS
POBOX 2510

SALINAS, CA 93602-2510
Llowrey@nheh.com

OLIVIA PARA

CALIFORNIA AMERICAN WATER
ENTITLEMENT

333 HAYES AVENUE, SUITE 202
SAN FRANCISCO, CA 94102
olivia.para@amwater.com

STATE SERVICE

GARY WEATHERFORD

CALIF PUBLIC UTILITIES COMMISSION
DIVISION OF ADMINISTRATIVE LAW
JUDGES

ROOM 5020

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214
eW2ECpUC.CAZOV

{KMC-00137904; 1}

ANTHONY L. LOMBARDO
LOMBARDO & GILLES
318 CAYUGA STREET
SALINAS, CA 93602
tonv@lomegil.com

RYAN C. DRAKE

BROWNSTEIN HYATT FARBER SCHRECK,
LLP

21 EAST CARRILLO STREET

SANTA BARBARA, CA 93101
rdrakebhfs.com

JAMES HEISINGER, JR.
HEISINGER BUCK & MORRIS
EMAIL ONLY
jim@carmellaw.com

DAVID SWEIGERT

FENTON & KELLER

P.O. BOX 791

MONTEREY, CA 93942

FOR: MAHROOM FAMILY PARTNERSHIP /
STANLEY PLETZ / SHAN SAYLES
dsweigert@fentonkeller.com

MICHAEL BOWHAY

MONTEREY PENINSULA COUNTRY CLUB
P O BOX 2090

PEBBLE BEACH, CA 93953.2090
generalmanager@mpecpb.org

SARAH E. LEEPER

CALIFORNIA AMERICAN WATER COMPANY
333 HAYES STREET, SUITE 202

SAN FRANCISCO, CA 94102
sarah.leeperi@amwater.com

JAMES A. BOOTHE

CALIF PUBLIC UTILITIES COMMISSION
WATER AND SEWER ADVISORY BRANCH
ROOM 3-C

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

ibS@cpuc.ca.gov
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MAX GOMBERG

CALIF PUBLIC UTILITIES COMMISSION
WATER BRANCH

ROOM 4208

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

FOR: DRA

MZX@CPUC.CA.FOV
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