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Q. Please state your name and title. 1

A. My name is Joseph E. Ronan Jr.  I am Senior Vice President, Government and 2

Regulatory Affairs for Calpine Corporation (“Calpine”).   3

4

Q. Please describe the purpose of your testimony. 5

A. The purpose of my testimony is to reply to testimony submitted by the Division of 6

Ratepayer Advocates (“DRA”) and The Utility Reform Network (“TURN”) 7

disputing the need for Pacific Gas and Electric Company (“PG&E”) to contract 8

for more new capacity than authorized by Decision 07-12-052.  In particular, 9

DRA and TURN discount project permitting risks and do not believe it is 10

reasonable for PG&E to contract for additional capacity as a means for mitigating 11

risks of project delay or failure.  For example, TURN testifies that contracting for 12

additional capacity as a means for mitigating risks of project delay or failure 13

would only provide “for trivial increases in reliability.”1  According to TURN, the 14

best way to address risks of project delay or failure is to do a better job screening 15

projects in advance for viability.216

17

 My testimony describes the current challenges in obtaining a Prevention of18

Significant Deterioration (“PSD”) air permit which is required to construct many 19

large fossil-fuel generation projects and discusses changes to the PSD permitting 20

process recently proposed by the Environmental Protection Agency (“EPA”) that 21

1 TURN/Woodruff at 17. 
2 TURN/Woodruff at 17. 
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may potentially impact the development of additional generation resources, 1

including projects currently being considered by the Commission.2

3

As discussed below, the current PSD process has had a significant impact on the 4

development of new generation projects and presents a substantial risk of project 5

delay or failure that TURN and DRA have not considered.  Moreover, the current 6

PSD permitting process makes it very difficult to assess the PSD permitting risk 7

either at the time a utility enters into a contract or during the period when the 8

contract is before California Public Utilities Commission (“Commission”) for 9

approval.10

11

Q. Please describe the current PSD permitting process. 12

A. A PSD permit is a “pre-construction permit” that is required for large generation 13

resources that emit more than 100 tons per year of criteria pollutants.  The PSD 14

permitting process is, in most cases, separate and distinct from the state permitting 15

processes administered by the Commission and the California Energy 16

Commission (“CEC”).  For California projects, PSD permits are largely issued by 17

either the EPA Region 9 office or by local air districts, such as the Bay Area Air 18

Quality Management District (“BAAQMD”), through authority delegated by the 19

EPA.  All such PSD permits are subject to review before the EPA’s 20

Environmental Appeals Board (“EAB”) and the filing of an appeal triggers an 21

automatic stay of the permit. 22

23
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 The CEC has recently addressed this issue in comments filed with the EPA. 1

Attached to my testimony at Tab 1 is a letter from the CEC to the EPA dated 2

December 24, 2009 commenting on a proposed greenhouse gas “Tailoring Rule” 3

that, if adopted, would result in an expansion of the number of generation projects 4

requiring PSD permits.  As I discuss below, the CEC describes the current PSD 5

permitting and EAB appeals process, and explains how the current permitting 6

process and proposed Tailoring Rule create risk of project/contract failure. 7

8

Q. How does the current PSD permitting and EAB appeals process create a risk 9

of project/contract failure? 10

 Essentially, the EAB appeals process provides an opportunity for opponents of 11

new generation projects to significantly delay projects, creating uncertainty for 12

project developers, contracting utilities, and the Commission.  As the CEC 13

describes the problem: 14

Opponents of California power plant projects (and there are 15
often opponents, for both renewable and gas-fired facilities) 16
have learned how user friendly the EAB appeal process is 17
and how easily it can be used to stop a project almost 18
indefinitely.  Rather than going to court to get an 19
injunction, which would require a showing of likelihood of 20
prevailing on the merits, and a balancing of harm, 21
opponents can get the same effect (preconstruction 22
injunction) without even hiring a lawyer by merely filing a 23
comment letter and then re-filing it with the EAB.324

 As the CEC explains, the mere filing of an appeal – regardless of the merits and 25

without any showing of harm - results in an automatic stay of an issued PSD 26

permit, which prevents the commencement of construction.  The impact of the 27

3Letter from California Energy Commission to U.S. Environmental Protection Agency dated December 24, 
2009 (“CEC Letter”) at 4 (emphasis added). 
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automatic stay is further exacerbated by the fact that, although the EAB assigns 1

highest priority to PSD appeals due to the consequences of the automatic stay, 2

there is no time requirement for the EAB to issue a decision on an appeal of a 3

PSD permit.  The CEC describes the effect the delay has on a developer’s ability 4

to satisfy contract milestones, even in the case of a frivolous appeal:5

The negative impact on power plant projects delayed by 6
EAB review is almost inestimable.  Financing for such 7
projects (often on the order of hundreds of millions of 8
dollars) is complex, reliant on contracts with utilities for the 9
power to be provided, and subject to time-based milestone 10
agreements.  Open-ended delay at the EAB can prevent 11
satisfaction of such milestones, making such contracts 12
voidable.  Thus, EAB review – even under its current, 13
limited caseload – has the potential to kill projects even if 14
the objections raised are specious or nonsubstantive.415

 Furthermore, if on appeal the EAB remands the PSD permit back to the 16

permitting agency, the process effectively starts over – resulting in additional 17

delay.  Calpine’s recent experience with the Russell City Energy Center 18

(“RCEC”) provides an example of how this cycle can impact a project. 19

20

 The CEC issued an Application for Certification for the RCEC project in 21

September 2007.  The BAAQMD issued a PSD permit for the RCEC project in 22

November 2007.  In January 2008, an appeal was filed with the EAB.  In July 23

2008, the EAB remanded the PSD permit to the BAAQMD to correct a 24

procedural defect related to federal “notice” requirements.  Since then, BAAQMD 25

has issued two revised drafts of the PSD permit for public comment (in December 26

2008 and August 2009).27

4 CEC Letter at 5 (emphasis added). 
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 It has now been 27 months since the initial PSD permit was issued and 18 months 1

since the remand starting the new permitting cycle.   When it is reissued, the PSD 2

permit could again be appealed to the EAB, triggering another automatic stay. 3

4

 These PSD permitting challenges will be faced by many proposed and future 5

generation projects, and pose a significant risk of project/contract failure that 6

cannot be effectively gauged at the time the Commission approves a contract or 7

project.  This is the case because the PSD permitting process is generally not 8

completed until after a contract has been approved by the Commission.  As a 9

result, the Commission’s approval of a contract or project will not decide whether 10

a project will ultimately be constructed, irrespective of whether the Commission 11

has found a reliability need or that significant ratepayer benefits will be realized 12

(the RCEC power purchase agreement was approved by the Commission in April 13

2009).  The net effect is that uncertainties attendant to the PSD permitting process 14

can serve to undermine Commission procurement decisions. 15

16

Q. How will the proposed Tailoring Rule affect the PSD permitting process? 17

A. If adopted in its current form, the proposed Tailoring Rule, which was published 18

by the EPA on October 27, 2009, would significantly increase the number of 19

generation projects required to obtain a PSD permit, impacting small peaker 20

projects, biomass projects and solar thermal projects that use gas-fired back-up 21

generation, potentially impacting projects currently being considered by the 22

Commission.  In light of the current challenges developers face in obtaining a 23
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PSD permit that I discuss above, the CEC believes that this new demand for PSD 1

permits “will cause gridlock of the air permit process.”5  This gridlock will further 2

increase the amount of uncertainty in the PSD permitting process and expand the 3

risk of project/contract failure to many more types of new generation projects. 4

5

Q. Does this conclude your reply testimony? 6

A. Yes. 7

5 CEC Letter at 3. 




















