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Please state your name and title.
My name is Joseph E. Ronan Jr. I am Senior Vice President, Government and

Regulatory Affairs for Calpine Corporation (“Calpine”).

Please describe the purpose of your testimony.

The purpose of my testimony is to reply to testimony submitted by the Division of
Ratepayer Advocates (“DRA”) and The Utility Reform Network (“TURN”)
disputing the need for Pacific Gas and Electric Company (“PG&E”) to contract
for more new capacity than authorized by Decision 07-12-052. In particular,
DRA and TURN discount project permitting risks and do not believe it is
reasonable for PG&E to contract for additional capacity as a means for mitigating
risks of project delay or failure. For example, TURN testifies that contracting for
additional capacity as a means for mitigating risks of project delay or failure
would only provide “for trivial increases in reliability.”" According to TURN, the
best way to address risks of project delay or failure is to do a better job screening

projects in advance for viability.?

My testimony describes the current challenges in obtaining a Prevention of
Significant Deterioration (“PSD”) air permit which is required to construct many
large fossil-fuel generation projects and discusses changes to the PSD permitting

process recently proposed by the Environmental Protection Agency (“EPA”) that

' TURN/Woodruff at 17.
2 TURN/Woodruff at 17.

DWT 13853097v1 0041036-000389



10

11

12

13

14

15

16

17

18

19

20

21

22

23

may potentially impact the development of additional generation resources,

including projects currently being considered by the Commission.

As discussed below, the current PSD process has had a significant impact on the
development of new generation projects and presents a substantial risk of project
delay or failure that TURN and DRA have not considered. Moreover, the current
PSD permitting process makes it very difficult to assess the PSD permitting risk
either at the time a utility enters into a contract or during the period when the
contract is before California Public Utilities Commission (“Commission”) for

approval.

Please describe the current PSD permitting process.

A PSD permit is a “pre-construction permit” that is required for large generation
resources that emit more than 100 tons per year of criteria pollutants. The PSD
permitting process is, in most cases, separate and distinct from the state permitting
processes administered by the Commission and the California Energy
Commission (“CEC”). For California projects, PSD permits are largely issued by
either the EPA Region 9 office or by local air districts, such as the Bay Area Air
Quality Management District (“BAAQMD?”), through authority delegated by the
EPA. All such PSD permits are subject to review before the EPA’s
Environmental Appeals Board (“EAB”) and the filing of an appeal triggers an

automatic stay of the permit.

DWT 13853097v1 0041036-000389
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The CEC has recently addressed this issue in comments filed with the EPA.
Attached to my testimony at Tab 1 is a letter from the CEC to the EPA dated
December 24, 2009 commenting on a proposed greenhouse gas “Tailoring Rule”
that, if adopted, would result in an expansion of the number of generation projects
requiring PSD permits. As I discuss below, the CEC describes the current PSD
permitting and EAB appeals process, and explains how the current permitting

process and proposed Tailoring Rule create risk of project/contract failure.

How does the current PSD permitting and EAB appeals process create a risk
of project/contract failure?

Essentially, the EAB appeals process provides an opportunity for opponents of
new generation projects to significantly delay projects, creating uncertainty for
project developers, contracting utilities, and the Commission. As the CEC
describes the problem:

Opponents of California power plant projects (and there are
often opponents, for both renewable and gas-fired facilities)
have learned how user friendly the EAB appeal process is
and how easily it can be used to stop a project almost
indefinitely.  Rather than going to court to get an
injunction, which would require a showing of likelihood of
prevailing on the merits, and a balancing of harm,
opponents can get the same effect (preconstruction
injunction) without even hiring a lawyer by merely filing a
comment letter and then re-filing it with the EAB.?

As the CEC explains, the mere filing of an appeal — regardless of the merits and
without any showing of harm - results in an automatic stay of an issued PSD

permit, which prevents the commencement of construction. The impact of the

*Letter from California Energy Commission to U.S. Environmental Protection Agency dated December 24,
2009 (“CEC Letter”) at 4 (emphasis added).
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automatic stay is further exacerbated by the fact that, although the EAB assigns
highest priority to PSD appeals due to the consequences of the automatic stay,
there is no time requirement for the EAB to issue a decision on an appeal of a
PSD permit. The CEC describes the effect the delay has on a developer’s ability
to satisfy contract milestones, even in the case of a frivolous appeal:

The negative impact on power plant projects delayed by
EAB review is almost inestimable. Financing for such
projects (often on the order of hundreds of millions of
dollars) is complex, reliant on contracts with utilities for the
power to be provided, and subject to time-based milestone
agreements. Open-ended delay at the EAB can prevent
satisfaction of such milestones, making such contracts
voidable. Thus, EAB review — even under its current,
limited caseload — has the potential to kill projects even if
the objections raised are specious or nonsubstantive.”

Furthermore, if on appeal the EAB remands the PSD permit back to the
permitting agency, the process effectively starts over — resulting in additional
delay. Calpine’s recent experience with the Russell City Energy Center

(“RCEC”) provides an example of how this cycle can impact a project.

The CEC issued an Application for Certification for the RCEC project in
September 2007. The BAAQMD issued a PSD permit for the RCEC project in
November 2007. In January 2008, an appeal was filed with the EAB. In July
2008, the EAB remanded the PSD permit to the BAAQMD to correct a
procedural defect related to federal “notice” requirements. Since then, BAAQMD
has issued two revised drafts of the PSD permit for public comment (in December

2008 and August 2009).

* CEC Letter at 5 (emphasis added).
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It has now been 27 months since the initial PSD permit was issued and 18 months
since the remand starting the new permitting cycle. When it is reissued, the PSD

permit could again be appealed to the EAB, triggering another automatic stay.

These PSD permitting challenges will be faced by many proposed and future
generation projects, and pose a significant risk of project/contract failure that
cannot be effectively gauged at the time the Commission approves a contract or
project. This is the case because the PSD permitting process is generally not
completed until after a contract has been approved by the Commission. As a
result, the Commission’s approval of a contract or project will not decide whether
a project will ultimately be constructed, irrespective of whether the Commission
has found a reliability need or that significant ratepayer benefits will be realized
(the RCEC power purchase agreement was approved by the Commission in April
2009). The net effect is that uncertainties attendant to the PSD permitting process

can serve to undermine Commission procurement decisions.

How will the proposed Tailoring Rule affect the PSD permitting process?

If adopted in its current form, the proposed Tailoring Rule, which was published
by the EPA on October 27, 2009, would significantly increase the number of
generation projects required to obtain a PSD permit, impacting small peaker
projects, biomass projects and solar thermal projects that use gas-fired back-up
generation, potentially impacting projects currently being considered by the

Commission. In light of the current challenges developers face in obtaining a

DWT 13853097v1 0041036-000389



PSD permit that I discuss above, the CEC believes that this new demand for PSD
permits “will cause gridlock of the air permit process.” This gridlock will further
increase the amount of uncertainty in the PSD permitting process and expand the

risk of project/contract failure to many more types of new generation projects.

Does this conclude your reply testimony?

Yes.

5 CEC Letter at 3.
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USEPA Administrator
December 24, 2009
Page 4

. THE TAILORING PROPOSAL FAILS TO CONSIDER DELAY FROM REVIEW
BY THE ENVIRONMENTAL APPEALS BOARD (EAB).

In addition to delays in the PSD permitting process described above, the proposed rule
would greatly increase the number of cases appealable to the Environmental Appeals
Board (EAB), which will likely cause extraordinary delay in the development of new
projects critical to California’s GHG emissions goals. The Notice fails to consider this
impact.

All PSD permits are subject to review before the EPA’s EAB. In California, PSD
requirements are typically met by an EPA-issued permit, issued either by EPA Region 9
or, for two air districts, by local air districts delegated that EPA duty. Thus, nearly all
facilities that trigger the PSD threshold in California will be required to obtain a PSD
permit, and this permit is subject to review at the EAB.3

While the EAB has been effective in resolving controversies between parties, the EAB
process has also proven to be an effective tool for delaying the development of projects.
Standing requirements under the EAB process are easily met, and because the PSD
process is “preconstruction review,” the filing of an appeal has the effect of enjoining a
project until the appeal is fully resolved. As a consequence, even frivolous appeals
often lead to lengthy delays in the construction of power plants in California.

Opponents of California power plant projects (and there are often opponents, for both
renewable and gas-fired facilities) have learned how user friendly the EAB appeal
process is and how easily it can be used to stop a project almost indefinitely. Rather
than going to court to get an injunction, which would require a showing of likelihood of
prevailing on the merits, and a balancing of harm, opponents can get the same effect
(preconstruction injunction) without even hiring a lawyer by merely filing a comment
letter and then re-filing it with the EAB.

Delay is further exacerbated by the fact that EAB is overburdened and not subject to
time requirements for its decisions. Therefore, there is no way for a state licensing
agency or project proponent to have any idea how long it will take to resolve PSD permit
issues. Even under the current workload, appeals typically take more than a year (and
often much more than a year) to resolve — adding at least an additional year to the
permit process even if the appeal is denied.* It is difficult to imagine how the EAB could

g Only five smaller air districts (where there are few projects subject to PSD requirements) have their
PSD function incorporated into their State Implementation Plan (SIP), which enables them to avoid EPA-
issuance of PSD permits on a project-by-project basis.

* In one recent and typical example, a defective PSD permit notice for a California power plant led to a 7-
month EAB proceeding, followed by an opinion more than 40 pages in length, and finally required remand
of the permit to the air district. It has taken the delegated air district more than 16 months to reissue a
permit meeting all PSD requirements (in fact, as yet the permit is still not issued). The new permit is
almost certain to be contested once again at the EAB when it is finally issued.
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statements of congressional intent that PSD requirements are to promote economic
growth while protecting the environment would, as the Notice recognizes, be contrary to
a process that increased the annual PSD preconstruction requirement for permitting
authorities “from 300 to 41,000 permits,” which would “severely undermine this purpose
of facilitating economic growth . . . until permitting authorities can develop streamlining
methods and ramp up resources.” (Notice, p. 55308). Rather than promoting economic
growth, a PSD rule based on too broad a focus will result in “many thousands of
sources [facing] multi-year delays in receiving their permits, and . . . be forced to place
on hold indefinitely their plans to construct or modify.” (Ibid.)

The Notice also emphasizes that PSD permit requirements are “individualized to the
source,” in that they apply on a source-by-source basis for individual equipment BACT
determinations, and apply separately to each criteria pollutant. Congress designed
applicability requirements within 28 different source categories that emit at least 100
tons per year, and provided exemptions for smaller sources. “The legislative history
shows that Congress’s limitation of PSD to larger sources was quite deliberate, and was
based on its determination to limit the costs that PSD permitting to larger sources in
certain industries”; this legislative intent has been recognized in federal appellate
decisions. (Notice, p. 55308.) As one court aptly put it: “Though the costs of
compliance with [the PSD] requirements are substantial, they can reasonably be borne
by facilities that actually emit . . . the large tonnage thresholds specified in [the Clean Air
Act].” (Ibid., citing Alabama Power Co. V. Costle (D.C. Cir. 1979) 636 F.2d 323, 353.)
The Notice quotes extensively from expressions of congressional intent that
accompanied adoption of the Clean Air Act that PSD requirements be limited to only the
largest projects that affect air quality, and that “there were a large number of sources
below those cut-offs that Congress explicitly contemplated would not be included in
PSD.”

In other words, EPA has offered a compelling rationale for tailoring PSD requirements
for GHG emissions to make them consistent with congressional intent, and to avoid the
“absurd result” of imposing such requirements on small projects. EPA recognizes that
without such tailoring, huge new administrative resources will be required for PSD
permitting, years will be required (at least initially) to achieve such permits, and that
worthy projects will be delayed indefinitely even if their impact on air quality is relatively
negligible.

Unfortunately, EPA’s proposed tailoring concept only lessens this absurd impact without
avoiding it. lts proposal of 25,000 tons as the PSD threshold is incompatible with
congressional intent that only projects with “major” emissions be subject to these
requirements.

This is best illustrated by comparing the power plant projects currently subject to PSD
for their criteria poliutant emissions to those that will be additionally covered under the
proposed rule. PSD requirements currently apply to virtually all coal-fired power plants;
as such plants have relatively large criteria emissions that exceed 100 tons of certain
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criteria pollutants. PSD also may apply to large (e.g., 500+ MW) gas-fired power plants
that are permitted for more than a certain number of hours of a year (so called “mid
merit” peakers). PSD requirements may not apply to even large peakers (up to 500 MW
or more) that will be utilized relatively few hours (e.g., 20 percent) of the year. And the
current PSD threshold would never be reached for peaker facilities that are less than
300 MW. In other words, PSD provisions currently apply to “major” emission sources,
because only large sources exceed 100 tons per year of any given criteria pollutant.

Using EPA’s proposed 25,000 ton per year threshold for PSD is disproportionately small
in this context. All of the above projects, even small 30 MW peakers, may have the
“potential to emit” in excess of 25,000 tons of GHGe. Even solar thermal plants with
gas-fired augmentation may trigger such a low threshold. In other words, EPA’s
tailoring proposal extends the PSD requirements to much smaller projects that
Congress never intended to be subject to this kind of permitting.

Using this very low threshold will require far more PSD permitting, yet resources are
lacking for the permitting that is currently undertaken. Neither Region 9 nor the air
districts have the capacity to greatly expand the resources spent on PSD permitting. In
California, much of the current permitting is by Region 9, as many air districts have
resisted delegation agreements. If PSD permitting requires significantly more air district
resources in the delegated districts, it is foreseeable that even the delegated districts
might return their delegation, and let Region 9 undertake the entire responsibility. The
predictable resutlt is the regulatory gridlock that the tailoring rule is supposed to avoid.
However, this unfortunate result can be avoided, and EPA can still comply with its
responsibilities, by adopting the “staged” approach to extending its GHG authority as
described below.

V. ADOPT A BETTER SOLUTION: SEQUENCING THE IMPLEMENTATION BY
PROGRESSIVE STEPS.

As stated above, the tailoring proposal is well-justified, but is unfortunately inadequate

to avoid the quagmire it describes. Even with EPA’s proposal, administrative agencies
will be greatly overburdened, PSD permitting will be subject to indefinite delay, and all

projects that eventually receive permits will be subject to the burdensome review of the
EAB. EPA can and must provide a better solution.

That solution is the “staging” concept discussed but not effectively utilized by the EPA
proposal. The EPA approach is simply far too modest. What is needed, and would be
more likely to avoid the regulatory gridlock EPA has described, is to move by
progressive “stages,” starting with a relatively high GHG threshold and lowering it in
successive increments every two or three years, until the desired level is met. The
staging concept is perhaps more important than the exact threshold number, but it is
essential that the initial threshold be set far higher than the 25,000 ton proposal. The
Energy Commission believes the following approach would be sensible and avoid most
disastrous consequences outlined above.
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