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MOTION OF THE CENTER FOR BIOLOGICAL DIVERSITY FOR INCLUSION OF 
ENVIRONMENTAL CONSIDERATIONS WITHIN SCOPE OF PROCEEDING 

 

 Pursuant to the Rule 11.1 of the Rules of Practice and Procedure of the California Public 

Utilities Commission (“Commission” or “CPUC”), the Center for Biological Diversity (“the Center” or 

“CBD”) moves for the inclusion of environmental impacts on the California condor within the scope of 

the present proceeding before the California Public Utilities Commission, regarding the Application of 

Pacific Gas and Electric (“PG&E”) for an Approval of the Manzana Wind Project and Issuance of a 

Certificate of Public Convenience and Necessity (“the Project”).   

 

I.  INTEREST IN THIS PROCEEDING 

The Center for Biological Diversity is a nonprofit, public interest environmental organization 

dedicated to the protection of native species and their habitats through science, policy, and 

environmental law.  The Center’s membership of over 60,000 includes individuals living near the 

project site who will be adversely affected by the Project.   

The Center is one of the recognized authorities in the protection of endangered species, and has 

worked for years on creating and protecting critical habitat in Southern Kern County for the recovery of 

the endangered California condor.  CBD’s commitment is such that it employs a full-time Staff 
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Biologist to track and assess condor impacts and threats to critical habitat in the area.  This critical 

habitat is located directly north and west of the Manzana Wind Project.  As a result, CBD is concerned 

about the negative environmental effects on wildlife that will result from the project, including impacts 

to species protected under the Endangered Species Act (“ESA”), and in particular the California 

condor.   

 

II. PROCEDURAL BACKGROUND 

 At the January 27, 2010 Pre-Hearing Conference to this proceeding, CBD Project Attorney 

Adam Lazar made an oral motion to become a Party pursuant to Rule 1.4(a)(3) of the CPUC Rules of 

Practice.1  Mr. Lazar also orally requested that the Court allow CBD to present new information 

regarding potential impacts of the Manzana wind project on the California Condor as part of the 

project’s CPCN proceeding.    Administrative Law Judge Douglas M. Long accepted CBD as a Party, 

but later explained that consideration of condor impacts may fall outside of the scope of this CPCN 

proceeding.2  ALJ Long permitted CBD to submit a motion to include these potential impacts in the 

scope of the proceeding by the following Wednesday, Feburary 3, 2010. 

 

III. DISCUSSION 

A. EXISTING CEQA DOCUMENTS FOR THE MANZANA WIND PROJECT CONTAIN INADEQUATE 
INFORMATION ABOUT IMPACTS TO CONDORS. 
 

 PG&E relies on an EIR for the PdV Wind Energy Project (the name was changed to Manzana) 

with Kern County as the lead agency as the sole EIR for the siting of wind turbines.   PG&E staff 

                                                 
1 The Service List for this proceeding erroneously lists CBD under the “Information Only” category instead of the Party 
category.  CBD requests that this error be corrected.  
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argued at the Pre-Hearing Conference that the existing CEQA documents both adequately document 

biological impacts to condors and propose sufficient mitigation measures for Condor protection.  

Concerns regarding condors were raised in the Kern County review of the FEIR for the PdV 

Wind Energy Project.  For example, the U.S. Fish and Wildlife Service voiced concerns regarding 

impacts to the condor, stating that these concerns should be addressed before Kern County approved 

the PdV EIR. (November 14, 2007 letter from Steve Henry, Deputy Field Supervisor, U.S. Fish & 

Wildlife Service, to Ted James, Planning Director, County of Kern.)  In response to the USFWS 

Condor comments, Kern County cited the “lack of and distance from California condor foraging” 

among other factors, declaring that the “occurrence and injury of a California condor on the project site 

is less than significant.”   

However, Kern County drew its conclusion before recent data was made available that shows 

condor use within approximately 500 meters of the project site.  See Attachment (maps).  The condor 

data is provided through a public records act request from the California Department of Fish and Game.  

This recent data depicting sitings of condors within the area contradicts Kern County’s conclusion in its 

CEQA review, and demonstrates that the proximity is far greater than previously thought.  CBD 

requests that the CPUC consider this new information.  

With the likely expanded use of this habitat by condors due to future condor releases and 

expected behavioral changes, the proximity of these windmills—at the very least the most northern 

ones nearest condor habitat—raises the likelihood of future windmill-condor conflicts.  The potential 

for harm to condors should be fully analyzed, and should consider all available data and accurate 

habitat and behavioral modeling.   

After the Pre-Hearing Conference, PG&E staff offered to provide CBD with information 

demonstrating their efforts to accommodate condor protection in the project.  This information includes 

a claim by PG&E that it eliminated the northernmost turbines in order to accommodate the concerns of 
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consultant Kelly Sorensen.  However, these substantial changes were proposed after the Kern County  

CEQA EIR was finalized, and were never considered in any subsequent environmental review.  The 

Addendum to the Kern County CEQA analysis also omits these changes.  As a result, CBD requests 

that the CPUC consider these post-hoc mitigation measures and their ability to mitigate condor impacts 

as part of the CPCN review process.3  PG&E has offered many documents to support the mitigation, 

and these documents should also be considered as part of the process.   

 

B. THE CALIFORNIA PUBLIC UTILITIES COMMISSION HAS STATUTORY AND COMMON LAW DUTY 
TO PROTECT PUBLIC TRUST RESOURCES.  

 
 Statutory duty compels the CPUC to consider impacts to condors when granting a 

CPCN for the Manzana Wind Project.  Under Rule 2.4 of the CPUC Rules of Practice and Procedure, a 

project application must be consistent with the California Environmental Quality Act.   As part of this 

compliance, Rule 2.4(b) requires non-exempt projects to prepare a Proponent’s Environmental 

Assessment, which must include information and studies on the CPUC Information Criteria List, Cal. 

Govt. Code §§ 65940-65942.  These provisions specify that “The information and the criteria specified 

in Sections 65940, 65941, 65941.5 shall be revised as needed so that they shall be current and accurate 

at all times.” Cal. Govt. Code § 65942. The CPUC should ensure that the information provided for the 

Manzana Wind Project CPCN is current and accurate in regards to condor impacts and mitigation 

measures.  

                                                 
3 On January 2, 2010, PG&E has provided CBD with a number of documents concerning condor impacts, but CBD has not 
examined these documents because PG&E is requiring the Center to sign a non-disclosure agreement (NDA) before doing 
so.  Because the NDA restricts all discussion of the location of the turbines, CBD fears that signing such an agreement 
would unfairly limit its ability to openly discuss condor impacts relative to the turbine locations.  CBD respects the 
confidentiality of confidential business information and agrees NDA’s are a useful precaution, but we also believe the scope 
of this NDA is overbroad for the purposes of discussing condor impacts.  CBD has notified PG&E of its concern and is 
awaiting a response.  Once the NDA issue is clarified, CBD would like to submit these environmental documents to the 
record for consideration.  
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In addition, the construction a facility pursuant to a CPCN may not commence without a finding 

“that it can be seen with certainty that there is no possibility that the construction of those effect on the 

environment, or that the project is exempt from CEQA, or the adoption of a Final EIR or Negative 

Declaration.”  CPUC General Order 131-D, “Rules Relating to the Planning and Construction of 

Electric Generation, Transmission/Power/Distribution Line Facilities and Substations Located in 

California” (1994), Section IXV, “CEQA Compliance.”  As there is no EIR prepared for the CPUC to 

consider for this project and the project does not quality for a CEQA exemption, the CPUC must make 

this finding of no environmental harm as part of this proceeding.   The CPUC may not make such an 

unequivocal finding when there is directly contradictory evidence before the Commission.   

As a government body created and regulated by the laws of the State of California, the CPUC 

has a duty to protect public trust resources and uses in its proceedings independently of its statutory 

obligations.  See National Audubon Society v. Superior Court of Alpine County, (1983) 33 Cal.3d 419, 

437-438.  The California condor is a public trust resource of the state.  Center for Biological Diversity 

v. FPL Group,Inc.,  (2008) 166 Cal. App. 4th 1349, 1363 (“it is clear that the public trust doctrine 

encompasses the protection of undomesticated birds and wildlife.”) This duty means that CPUC cannot 

ignore condor impacts merely because they were discussed in other environmental documents.  Those 

earlier CEQA documents do not artificially limit the scope of the CPUC proceeding, and in no way 

serve to override CPUC’s public trust obligations.  

Although the CPUC must consider the public trust impacts on condors, the agency has a choice 

of how to proceed to consider these impacts.  First, the CPUC may consider these impacts within the 

scope of the CPCN proceeding itself.   In the alternative, the CPUC may request Kern County to 

prepare a supplemental EIR that accounts for the new condor data and the new mitigation measures.  

Either option would be acceptable to The Center.  
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IV. CONCLUSION 

CBD supports the creation of important alternative energy supplies.  Moreover, Pacific Gas and 

Electric has been cooperative, and appears to be making legitimate efforts to lessen condor impacts.  

We appreciate PG&E’s commitment to alternative energy and are hopeful that the potential impacts 

can be sufficiently avoided and/or mitigated.  We look forward to participating in these hearings and 

assisting in these efforts.  

WHEREFORE, the Center moves that the Commission consider the issues set forth within the 

scope of its proceeding. 

 

 

Respectfully submitted, 

       Center for Biological Diversity 
     
 

Date: February 3, 2010 

   

By: __________________________ 
  D. Adam Lazar 
  CENTER FOR BIOLOGICAL DIVERSITY 
  351 California ST, Suite 600 
  San Francisco, CA. 94104 
   Telephone: (415) 436-9682 x320  
   Facsimile: (415) 436-9683 
  E-Mail:  alazar@endangeredearth.org 
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CERTIFICATE OF SERVICE 

I hereby certify that, pursuant to the California Public Utilities Commission’s Rules of Practice and 
Procedure, I have served a true copy of the MOTION Of THE CENTER FOR BIOLOGICAL 
DIVERSITY FOR INCLUSION OF ENVIRONMENTAL CONSIDERATIONS WITHIN SCOPE OF 
PROCEEDING  on the following parties and persons identified on the most recently updated service 
list available on the California Public Utilities Commission website Application number A.09-12-002, 
via email to those listed with email and via U.S. mail to those without email service. 
 
 
LORELEI H. OVIATT                         MARC D. JOSEPH                           
DIVISION CHIEF                            ATTORNEY AT LAW                          
KERN COUNTY PLANNING DEPARTMENT           ADAMS BROADWELL JOSEPH & CARDOZO         
2700 M STREET                             601 GATEWAY BLVD. STE 1000               
BAKERSFIELD, CA  93301                    SOUTH SAN FRANCISCO, CA  94080           
FOR: KERN COUNTY PLANNING DEPARTMENT      FOR: COALITION OF CALIFORNIA UTILITY     
                                          EMPLOYEES                                
                                                                                   
                                                                                   
CANDACE MOREY                             MATTHEW FREEDMAN                         
CALIF PUBLIC UTILITIES COMMISSION         ATTORNEY AT LAW                          
LEGAL DIVISION                            THE UTILITY REFORM NETWORK               
ROOM 5119                                 115 SANSOME STREET, SUITE 900            
505 VAN NESS AVENUE                       SAN FRANCISCO, CA  94104                 
SAN FRANCISCO, CA  94102-3214             FOR: THE UTILITY REFORM NETWORK          
FOR: DRA                                                                           
                                                                                   
                                                                                   
CORY M. MASON                             BRIAN CRAGG                              
ATTORNEY AT LAW                           ATTORNEY AT LAW                          
PACIFIC GAS AND ELECTRIC COMPANY          GOODIN, MACBRIDE, SQUERI, DAY & LAMPREY  
77 BEALE STREET, MC B30A                  505 SANSOME STREET, SUITE 900            
SAN FRANCISCO, CA  94105-1814             SAN FRANCISCO, CA  94111                 
FOR: PACIFIC GAS & ELECTRIC COMPANY       FOR: INDEPENDENT ENERGY PRODUCERS        
                                          ASSOCIATION.                             
                                                                                   
                                                                                   
SARA STECK MYERS                          STEPHANIE C. CHEN                        
ATTORNEY AT LAW                           THE GREENLINING INSTITUTE                
122 28TH AVE.                             1918 UNIVERSITY AVENUE, 2ND FLOOR        
SAN FRANCISCO, CA  94121                  BERKELEY, CA  94704                      
FOR: CENTER FOR ENERGY EFFICIENCY AND     FOR: THE GREENLING INSTITUTE             
RENEWABLE TECHNOLOGIES (CEERT)                                                     
                                                                                             

Information Only  
JOE AHN                                   HANNON RASOOL                            
NORTHROP GRUMMAN                          SAN DIEGO GAS & ELECTRIC                 
ONE SPACE PARK                            8330 CENTURY PARK CT.                    
REDONDO BEACH, CA  90278                  SAN DIEGO, CA  92123                     
                                                                                   
                                                                                   
JENNIFER WRIGHT                           DESPINA NIEHAUS                          
CALIFORNIA REGULATORY AFFAIRS             CALIFORNIA REGULATORY AFFAIRS            
SAN DIEGO GAS & ELECTRIC CO.              SAN DIEGO GAS & ELECTRIC COMPANY         
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8330 CENTURY PARK  CT                     8330 CENTURY PARK COURT, CP32D           
SAN DIEGO, CA  92123                      SAN DIEGO, CA  92123-1530                
                                                                                   
                                                                                   
ELIZABETH KLEBANER                        DIANE FELLMAN                            
ATTORNEY AT LAW                           NEXTERA ENERGY RESOURCES LLC             
ADAMS BROADWELL JOSEPH & CARDOZO          234 VAN NESS AVENUE                      
601 GATEWAY BOULEVARD, SUITE 1000         SAN FRANCISCO, CA  94102                 
SOUTH SAN FRANCISCO, CA  94080                                                     
                                                                                   
                                                                                   
D. ADAM LAZAR                             GEORGE ZAHARIUDAKIS                      
CENTER FOR BIOLOGICAL DIVERSITY           PACIFIC GAS AND ELECTRIC COMPANY         
351 CALIFORNIA ST., SUITE 600             MAIL CODE B9A                            
SAN FRANCISCO, CA  94104                  77 BEALE STREET, RM. 904                 
                                          SAN FRANCISCO, CA  94105                 
                                                                                   
                                                                                   
LAUREN ROHDE                              LISA K. LIEU                             
PACIFIC GAS AND ELECTRIC COMPANY          SENIOR REGULATORY CASE MANAGER           
77 BEALE STREET, MC B9A                   PACIFIC GAS AND ELECTRIC COMPANY         
SAN FRANCISCO, CA  94105                  77 BEALE STREET, MC B9A                  
                                          SAN FRANCISO, CA  94105                  
                                                                                   
                                                                                   
MARK W. ZIMMERMANN                        CALIFORNIA ENERGY MARKETS                
PACIFIC GAS AND ELECTRIC COMPANY          425 DIVISADERO STREET, SUITE 303         
77 BEALE STREET, MC B9A                   SAN FRANCISCO, CA  94117                 
SAN FRANCISCO, CA  94105                                                           
                                                                                   
                                                                                   
WILLIAM V. MANHEIM                        CASE COORDINATION                        
ATTORNEY                                  PACIFIC GAS AND ELECTRIC COMPANY         
PACIFIC GAS AND ELECTRIC COMPANY          PO BOX 770000; MC B9A                    
POST OFFICE BOX 7442                      SAN FRANCISCO, CA  94177                 
SAN FRANCISCO, CA  94120                                                           
FOR: PACIFIC GAS & ELECTRIC COMPANY                                                
                                                                                   
                                                                                   
MRW & ASSOCIATES                          DAVID MARCUS                             
1814 FRANKLIN STREET, SUITE 720           PO BOX 1287                              
OAKLAND, CA  94612                        BERKELEY, CA  94701                      
                                                                                   
                                                                                   
ENRIQUE GALLARDO                          SAMUEL S. KANG                           
ATTORNEY AT LAW                           THE GREENLINING INSTITUTE                
THE GREENLINING INSTITUTE                 1918 UNIVERSITY AVENUE, 2ND FLR.         
1918 UNIVERSITY AVE                       BERKELEY, CA  94704                      
BERKELEY, CA  94704                                                                
                                                                                   
                                                                                   
KEVIN WOODRUFF                            STEVEN KELLY                             
WOODRUFF EXPERT SERVICES                  POLICY DIRECTOR                          
1100 K STREET, SUITE 204                  INDEPENDENT ENERGY PRODUCERS             
SACRAMENTO, CA  95814                     1215 K STREET, SUITE 900                 
                                          SACRAMENTO, CA  95814                    
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State Service  
AMY C. BAKER                              DAVID PECK                               
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
ENERGY DIVISION                           ELECTRICITY PLANNING & POLICY BRANCH     
AREA 4-A                                  ROOM 4103                                
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
                                                                                   
                                                                                   
DOUGLAS M. LONG                           MARCELO POIRIER                          
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
DIVISION OF ADMINISTRATIVE LAW JUDGES     LEGAL DIVISION                           
ROOM 5023                                 ROOM 5025                                
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
                                                                                   
                                                                                   
SEAN A. SIMON                             TRACI BONE                               
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
ENERGY DIVISION                           LEGAL DIVISION                           
AREA 4-A                                  ROOM 5031                                
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
                                                                                   
                                                                                   
YULIYA SHMIDT                             CLARE L. GALLARDO                        
CALIF PUBLIC UTILITIES COMMISSION         CALIFORNIA ENERGY COMMISSION             
ENERGY PRICING AND CUSTOMER PROGRAMS BRA  1516 NINTH STREET, MS 46                 
ROOM 4104                                 SACRAMENTO, CA  95814                    
505 VAN NESS AVENUE                                                                
SAN FRANCISCO, CA  94102-3214                                                      
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I also caused courtesy copies to be hand delivered to the following: 
 
ALJ Douglas M. Long 
California Public Utilities Commission 
State Building, Room 5011 
505 Van Ness Avenue 
San Francisco, CA  94102-3214 
 
I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct.  
 
Executed this February 3, 2010, at San Francisco, CA. 
 
 
        ______________________ 
        D. Adam Lazar 

 


