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MOTION OF PROTESTOR RUTH HENRICKS IN OPPOSITION TO  
THREE DAY NOTICE OF GRANT OF REQUEST FOR INDIVIUAL EX PARTE 

MEETING BY SAN DIEGO GAS & ELECTRIC COMPANY (U 902 E) 
 

INTRODUCTION 

 Pursuant to Rule 11.1 of the Commission’s Rules of Practice and Procedure, Protestor 

Ruth Henricks responds in opposition to the “Three Day Notice of Grant of Request for 

Individual Ex Parte Meeting by San Diego Gas & Electric Company” in which Commissioner 

Timothy A. Simon “granted the request of San Diego Gas & Electric Company for an individual 

ex parte meeting on Monday, August 23, 2010.” 

  

BACKRGOUND 

 On 31 August 2009 SDG&E filed an application in A.09-08-019 titled, “Application of 

San Diego Gas & Electric Company for Authorization to Recover Unforeseen Liability 

Insurance Premium and Deductible Expense Increases as a Z-Factor Event.” 1 

                                                 
1  “Application of San Diego Gas & Electric Company for Authorization to Recover Unforeseen Liability 
Insurance Premium and Deductible Expense Increases as a Z-Factor Event.” 
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 Shortly thereafter, protests were submitted by Ruth Henricks on 18 September 2009, the 

Utility Consumer Action Network (UCAN) on 25 September 2009, and the Department of 

Ratepayer Advocates on 5 October 2009.2   

 SDG&E filed a response to the protests on 15 October 2009 and maintained its desire to 

establish an account to track the costs for “wildfire insurance” and pass these costs onto 

ratepayers.3  

 A Prehearing Conference on the matter was held on 14 December 2009 and attended by 

all parties. All parties, following the Prehearing Conference, continued with the proceeding 

schedule as established by the Commission-appointed Administrative Law Judge. 

 A Scoping Memo was filed by DRA, followed by Responses filed by UCAN and 

SDG&E. 4 The Commission-assigned Commissioner and Administrative Law Judge issued a 

Scoping Ruling which further outlined the issues to be addressed in A.09-08-019.5 

 On 12 April 2010, Protestor Ruth Henricks filed a Motion for Commission Hearing in 

this proceeding in which Henricks requested oral argument under Public Utilities Commission 

Rules of Practice and Procedure Rule 13.13.6  SDG&E, in turn, filed a response opposing the 

                                                 
2  “Protest of Ratepayer Ruth Henricks to the Application of San Diego Gas & Electric Company for 
Authorization to Recover Liability Insurance Premium and Deductible Expense Increases”; “Protest of Utility 
Consumers Action Network”; “Protest of the Division of Ratepayer Advocates.” 
 
3  “Reply of San Diego Gas & Electric Company to Protest.” 
 
4  “Motion of the Division of Ratepayer Advocates for Clarification of Scope of Issues to be Adjudicated in 
San Diego Gas & Electric Company’s Z-Factor Application”; “Response of Utility Consumers Action Network to 
DRA’s Motion for Clarification of Scope of Issues.” 
  
5  “Scoping Memo and Ruling of the Assigned Commissioner.” 
 
6  Motion of Ruth Henricks for Commission Hearing in This Proceeding.  
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scheduling of oral argument in this proceeding.7 In opposing the motion for oral closing, 

SDG&E argued that the issues had been adequately briefed. Specifically, SDG&E wrote:  

Given the complicated and often nuanced nature of the issues involved in the 
administrative proceedings conducted by the Commission, written briefing, which 
allows parties to provide a more thorough and well-organized explanation of the 
relevant issues, is a superior vehicle for articulating complex arguments for the 
Commission’s consideration.8 

 
Further, SDG&E argued that establishing oral closing argument in this proceeding would 

lead to an unnecessary expense for both the Commission and parties.  Specifically, 

SDG&E wrote: 

The Commission’s rules make clear, however, that it retains the discretion to 
liberally construe its rules ‘to secure just, speedy, and inexpensive determination 
of the issues presented,’ Thus, the Commission is not required to perform a 
particular action merely because a party to a proceeding demands that it does so, 
particularly where it is clear that grant of a party’s demand will likely cause delay 
and will impose burden and expense on the Commission and parties.9 

 
On 26 May 2010 the Commission-appointed Commissioner and Administrative 

Law Judge approved the request for oral argument.10 

 The parties in A.09-08-019 filed Opening Briefs11 and Protestor Henricks later 

filed a Closing Brief.12  

 The Commission-appointed Commissioner and Administrative Law Judge issued 

“Administrative Law Judge’s Ruling Setting Final Oral Argument Before the Commission” on  
                                                 
7  San Diego Gas & Electric Company Response to Request for Oral Argument. p. 2. 
 
8  Id. at 2. 
 
9  Id. at 2. 
 
10  “Administrative Law Judge’s Ruling Granting Motions for Oral Argument, to Amend Notice of Intent to 
Claim Intervenor Compensation, and to Receive Exhibits 19 and 20 into the Evidentiary Record.” 
 
11  “Opening Brief of the Division of Ratepayer Advocates”; “Opening Broed of Petitioner Ruth Henricks 
Following Hearings on April 5,6, and 7, 2010”;  “Opening Brief of Utility Consumers’ Action Network (UCAN)”; 
“Opening Brief of San Diego & Electric Company (U 902 E).” 
 
12  “Closing Brief of Protestor Ruth Henricks.” 

4 
 



6 August 2010, and citing Rule 13.13(b), scheduled closing arguments for Wednesday, 11 

August 2010 from 3 p.m. to 4 p.m.  The order allocated a total of 60 minutes for arguments by 

SDG&E and the three Protestor and Commissioner comments.  

 All parties – Protestor Henricks, UCAN, DRA, and SDG&E – were present and made 

closing arguments before the Commission on 11 August 2010 during that one hour.  

 

DISCUSSION 

The Commission-appointed Commissioner’s granting of an Oral Ex Parte hearing to 

SDG&E after closing arguments have been made before a quorum of the full Commission is 

improper and should not be permitted because it is in contravention of both the PUC Rules of 

Practice and Procedure and the due process rights of the parties to the proceeding.  

First, Rule 13.13 states that a party has “a right to make a final13 argument before the 

Commission….A quorum of the Commission shall be present.” (emphasis added) In this 

instance, all parties were afforded the opportunity to give their arguments to a quorum of the 

Commission. To allow one party – after the closing briefs and the final arguments have been 

submitted – to have access to again argued to the Commission is in direct contravention of Rule 

13.13.  Meeting with SDG&E in private would render no one’s argument before the quorum of 

the Commission on 11 August 2010 “final.” 

Second, Rule 13.14 states that upon the submission of evidence and closing arguments, 

the proceeding is closed for submission and reopening the record is the sole method to make 

changes to the record. Specifically, Rule 13.14(a) states:  

                                                 
13   “Final”: 1 a : not to be altered or undone <all sales are final> b : of or relating to a concluding court action 
 or proceeding <final decree>; 2 : coming at the end : being the last in a series, process, or progress <the 
 final chapter>; 3 : of or relating to the ultimate purpose or result of a process <our final goal.  
  Merriam-Webster Online Dictionary. 2010. 
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A proceeding shall stand submitted for decision by the Commission after the 
taking of evidence, the filing of briefs, and the presentation of oral argument as 
may have been prescribed. (emphasis added) 14 
 

According to Rule 13.14(a) the proceeding was taken under submission by the Commission and, 

therefore, closed.   

Pursuant to Rule 13.14 (b), once a proceeding is submitted with a decision of the 

Commission pending, any party seeking access to the Commission to influence the decision 

would be required to move to set aside the submission and reopen the hearing. Specifically, Rule 

13.14(b) states: 

A motion to set aside submission and reopen the record for the taking of 
additional evidence, or for consideration of a settlement under Article 12 shall 
specify the facts claimed to constitute grounds in justification thereof, including 
material changes of fact or of law alleged to have occurred since the conclusion of 
the hearing. It shall contain a brief statement of proposed additional evidence, and 
explain why such evidence was not previously adduced.…15 

 
Additional issues to be taken into consideration are due process issues of the all parties. 

Each party had an opportunity to make their record in final argument, answer specific questions 

by the quorum of the Commission, and rebut the arguments of opposing parties. To permit just 

one party to gain private access -- after a full hearing with the opportunity to face witnesses and 

cross-examine under oath, subsequent briefing and closing arguments (albeit allotted 10 minutes 

each in contrast to the 60 minutes now afforded SDG&E in private), and the matter considered 

submitted -- would violate the most basic notions of due process rights of the other parties.  The 

Oral Ex Parte granted by Commissioner Simon allows SDG&E one hour to discuss the 

                                                 
14  California Public Utilities Commission Rule of Practice and Procedure Rule 13.14 (a). P. 2. 
 
15  Id. at 2. 
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proceeding when the entire closing argument – which included the argument by four separate 

parties – was only allocated one hour before the Commission.  

 Aside from being unlawful according to the PUC Rules, it is disingenuous for SDG&E 

to have first filed a motion opposing oral argument based on the imposition of “burden and 

expense on the Commission and parties”16 and then now seek a private, one-on-one meeting 

with one of the Commissioners deciding the matter already submitted. Should the Oral Ex Parte 

proceed, every other party in the proceeding would be twice burdened by having to again travel 

to San Francisco to make the same arguments that were just made to a quorum of the 

Commission just two weeks earlier. SDG&E is part of a large corporation with hundreds of 

employees; in comparison, the parties to this case are non-profits and individuals comprised of 

limited resources.  

 
CONCLUSION 

 
 Both due process protection and  CPUC Rules of Practice and Procedure Rules 13.13 

and 13.14 preclude the granting of the Oral Ex Parte after closing arguments have been made 

and the proceeding has been taken under submission by the quorum of the Commission. 

Additionally, the granting of the Oral Ex Parte would prejudice the other parties right to equal 

access in this proceeding by forcing them to spend their limited resources just to again argue 

what was a final argument. 

  

                                                 
16  San Diego Gas & Electric Company Response to Request for Oral Argument. p. 2. 
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 Protestor Henricks respectfully requests that the “Three Notice of Grant of Request for 

Individual Ex Parte Meeting by San Diego Gas & Electric Company” should be revoked and the 

request for Oral Ex Parte Communication should be denied.  This would allow the 

Commissioners to consider the matter currently submitted and final pursuant o CPUC Rules.  

 
      Respectfully Submitted, 
 
 
Dated:  August 20, 2010   By:   /s/ Maria C. Severson     
      Michael J. Aguirre, Esq. 
      maguirre@amslawyers.com 
      Maria C. Severson, Esq. 
      mseverson@amslawyers.com 
      AGUIRRE, MORRIS & SEVERSON LLP 
      444 West C Street, Suite 210 
      San Diego, CA 92101 
      Telephone:  (619) 876-5364 
      Facsimile:  (619) 876-5368 
 
      Attorneys for: 
      PROTESTOR HENRICKS 
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CERTIFICATE OF SERVICE 

 I hereby certify that I have this day served a copy of the foregoing MOTION OF 

PROTESTOR RUTH HENRICKS IN OPPOSITION TO THREE DAY NOTICE OF 

GRANT OF REQUEST FOR INDIVIUAL EX PARTE MEETING BY SAN DIEGO GAS 

& ELECTRIC COMPANY (U 902 E) by electronic mail to each party listed in the attached 

CPUC Service List for Proceeding A0908019. 

 Dated this 20th day of August, 2010, at San Diego, California. 

 

      /s/ Maria E. Byrnes   __________ 
      Maria E. Byrnes 
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DEANA NG                                  MICHAEL J. AGUIRRE                       
SOUTHERN CALIFORNIA EDISON CO.            AGUIRRE MORRIS & SEVERSON LLP            
2244 WALNUT GROVE AVE.                    444 WEST C STREET, SUITE  210            
ROSEMEAD, CA  91770                       SAN DIEGO, CA  92101                     
FOR: SOUTHERN CALIFORNIA EDISON           FOR: RUTH HENDRICKS                      
                                                                                   
                                                                                   
MICHAEL SHAMES                            CHUCK MANZUK                             
UTILITY CONSUMERS' ACTION NETWORK         SEMPRA UTILITIES                         
3100 FIFTH AVENUE, SUITE B                8306 CENTURY PARK COURT                  
SAN DIEGO, CA  92103                      SAN DIEGO, CA  92123                     
FOR: UCAN                                 FOR: SAN DIEGO GAS & ELECTRIC 
COMPANY    
                                                                                   
                                                                                   
ED MOLDAVSKY                             
CALIF PUBLIC UTILITIES COMMISSION        
LEGAL DIVISION                           
ROOM 5037                                
505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214            
FOR: DRA                                 
                                         
                                         

Information Only  

AIMEE M. SMITH                            RONALD VAN DER LEEDEN                    
SAN DIEGO GAS & ELECTRIC COMPANY          SOCAL GAS AND SAN DIEGO GAS & ELECTRIC   
EMAIL ONLY                                555 W. FIFTH STREET, GCT14D6             
EMAIL ONLY, CA  00000-0000                LOS ANGELES, CA  90013                   
                                                                                   
CASE ADMINISTRATION                       J. ERIC ISKEN                            
SOUTHERN CALIFORNIA EDISON                ATTORNEY AT LAW                          
2244 WALNUT GROVE AVENUE                  SOUTHERN CALIFORNIA EDISON COMPANY       
ROSEMEAD, CA  91770                       2244 WALNUT GROVE AVENUE, SUITE 342      
                                          ROSEMEAD, CA  91770                      
                                                                                   
KEITH W. MELVILLE                         MARIA C. SEVERSON                        
SAN DIEGO GAS & ELECTRIC COMPANY          COUNSEL                                  
101 ASH STREET, PO BOX 1831               AGUIRRE MORRIS & SEVERSON                
SAN DIEGO, CA  92101                      444 W. C STREET,  SUITE 210              
                                          SAN DIEGO, CA  92101                     
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BONNIE KANE                               CASE ADMINISTRATION                      
THE KANE LAW FIRM                         SAN DIEGO GAS & ELECTRIC COMPANY         
402 W. BROADWAY, SUITE 860                8330 CENTURY PARK CT - CP31E             
SAN DIEGO, CA  92101-3554                 SAN DIEGO, CA  92123                     
                                                                                   
AMITA SHARMA                              WENDY LEI                                
KPBS                                      RATE CASE COORDINATOR                    
5200 CAMPANILLE DRIVE                     PACIFIC GAS AND ELECTRIC COMPANY         
SAN DIEGO, CA  92182                      77 BEALE STREET, ROOM 978,  
                                          MAIL CODE B9A 
                                          SAN FRANCISCO, CA  94105                 
                                                                                   
MARGARET L. TOBIAS                        HILARY CORRIGAN                          
TOBIAS LAW OFFICE                         CALIFORNIA ENERGY MARKETS                
460 PENNSYLVANIA AVE                      425 DIVISADERO ST., SUITE 303            
SAN FRANCISCO, CA  94107                  SAN FRANCISCO, CA  94117-2242            
                                                                                   
                                                                                   
CASE ADMINISTRATION                      
PACIFIC GAS & ELECTRIC COMPANY           
77 BEALE STREET, MC B9A                  
SAN FRANCISCO, CA  94177                 
                                         
                                         

State Service  

DONALD J. LAFRENZ                         MARIBETH A. BUSHEY                       
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
ENERGY DIVISION                           DIV. OF ADMINISTRATIVE LAW JUDGES        
AREA 4-A                                  ROOM 5018                                
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
                                                                                   
                                                                                   
PAUL S. PHILLIPS                          SCOTT LOGAN                              
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
EXECUTIVE DIVISION                        ELECTRICITY PLANNING & POLICY BRANCH 
ROOM 5306                                 ROOM 4209                                
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
                                                                                   
 


