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MOTION OF SOUTHERN CALIFORNIA EDISON COMPANY 
TO DISMISS ALLEGED RULE 1.1 VIOLATION

I. INTRODUCTION

The claim by the Consumer Protection and Safety Division (“CPSD”) that Southern 

California Edison Company (“SCE”) violated Rule 1.1 by allegedly failing to disclose the 

existence of a post-incident accident reconstruction requested by counsel to assist in potential 

litigation is without factual or legal basis.  The Commission should strike the Rule 1.1 claim 

prior to SCE’s filing its direct testimony in this proceeding. 

On October 23, 2007, two days after the Malibu Canyon fire and at the instruction of 

counsel for SCE, SCE employee and expert consultant Arthur Peralta visited Malibu Canyon to 

observe the poles at issue in this investigation and to provide his expert impressions and analysis 

to SCE counsel in anticipation of possible litigation arising from the incident.  SCE rightfully 

asserted a claim of privilege related to Mr. Peralta’s analysis and has declined to produce to 

CPSD documents including wind loading calculations prepared by him.1

This motion seeks the dismissal of CPSD’s claim that SCE violated Rule 1.1 by allegedly 

“fail[ing] to disclose the existence of Mr. Peralta’s” work in response to data requests.  Direct 

Testimony of CPSD Regarding the Malibu Canyon Fire of 2007, I.09-01-018 (May 3, 2010) 

(“CPSD Testimony”) at 6-5:8-9 (emphasis added).  The alleged Rule 1.1 violation should be 

dismissed because CPSD has offered no evidence that SCE ever misled the Commission or its 

staff regarding Mr. Peralta or his analyses – much less evidence that SCE acted with the intent, 

recklessness or gross negligence required to find a violation of Rule 1.1.  When CPSD served 

data requests for wind loading calculations (requests to which Mr. Peralta’s analyses were 
1   CPSD has moved to compel production of Mr. Peralta’s analyses.  CPSD’s motion to compel has been 
fully briefed, is pending before an ALJ, and is not the subject of this motion.  See CPSD’s Motion To Compel 
Production Of Wind Load Data Regarding The Three Poles That Failed In Malibu Canyon In Connection With 
The Malibu Fire (March 26, 2010) (“CPSD’s Motion to Compel”); SCE’s Response to CPSD’s Motion to 
Compel (April 5, 2010); CPSD’s Reply to SCE’s Response to CPSD’s Motion to Compel (April 15, 2010). 
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responsive), SCE objected in writing on at least three occasions based on privilege grounds.  And 

when CPSD requested a deposition of Mr. Peralta, SCE produced him for deposition and allowed 

him to testify as to his recollection of the facts of his Malibu Canyon visit.  There is nothing 

suggesting an attempt by SCE to mislead the Commission or its staff regarding the existence of 

Mr. Peralta’s work or SCE’s claim of privilege surrounding that work.  CPSD’s alleged Rule 1.1 

violation is completely devoid of evidentiary support and should be dismissed.  

II. BACKGROUND

 On June 4, 2009, CPSD served on SCE data requests regarding the Malibu Canyon fire.

CPSD’s First Data Request to SCE (June 4, 2009) (“CPSD’s Data Requests”) (attached hereto as 

Exhibit 1).  CPSD’s Data Requests included 36 separate requests for various documents, 

calculations, analyses, complaints, photographs, and explanations, including four requests for 

wind loading calculations related to the poles at issue in this proceeding.  Specifically, CPSD 

requested the following wind load calculations from SCE: 

3.  Provide each and all wind load safety calculations done between January 1, 1990 
to October 30, 2007 for any of the three poles that broke in October 2007, and 
identify clearly when the calculation provided was made.  Provide such 
calculations regardless of whether SCE or agents, or whether another entity, made 
the calculations.

…

5. For each installation or reconstruction that occurred on any of the three poles 
between January 1, 1990 and October 21, 2007, provide a retrospective wind load 
calculation to demonstrate that the allowable safety factors were not exceeded 
under GO 95.  Provide the calculation regardless of identity of the entity or 
entities owning the assets attached to the poles at the time. 

6. If SCE is unable to provide such a calculation for each installation or 
reconstruction that occurred between January 1, 1990 to October 30, 2007, 
provide the reasons why SCE cannot provide the calculation and the data that is 
not available and would be required for the calculation. 

…
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35. Provide all wind load calculations or analyses done by anyone from January 1, 
1990 through October 23, 2007 that relate [to] any of the three subject poles and 
planned reconstruction or installation associated with the poles. 

CPSD’s Data Requests 3, 5, 6, 35 (emphasis added). 

 In response to CPSD’s Data Requests, SCE attorney Brian A. Cardoza sent a letter to 

CPSD’s Staff Counsel Robert Cagen to discuss SCE’s objections and coordinate the production 

of documents.  See Letter from B. Cardoza to R. Cagen (June 15, 2009) (attached hereto as 

Exhibit 2).  Mr. Cardoza explained the letter’s purpose was to “both list presently known 

objections…and request clarification where appropriate.”  Id. at 1.   In response to CPSD’s 

Requests 5 and 6 for wind loading calculations, the letter makes clear SCE’s objection and 

assertion of privilege: 

These questions seek “retrospective” wind loading calculations regarding the subject 
poles from January 1, 1990 to October 21, 2007.  SCE objects to these requests on the 
grounds that they are unduly burdensome, prematurely seek expert evaluations which 
have not been completed, and seek privileged information which is protected from 
disclosure under the attorney work product doctrine.

Id. at 2 (objecting to CPSD’s Data Requests 5-6) (emphasis added).  Because Requests 3 and 35 

did not request retrospective wind loading calculations, SCE did not interpret them as calling for 

Mr. Peralta’s wind loading calculations and did not object to the requests on the basis of 

privilege.2

 CPSD responded to SCE’s objections in its own letter.  Letter from R. Cagen to B. 

Cardoza (June 22, 2009) (attached hereto as Exhibit 3).  With respect to SCE’s objection to 

producing wind loading calculations, CPSD clearly acknowledged – and disputed – SCE’s 

privilege claim.  Id. at 3 (“Neither question 5 or 6 requests information that is privileged…There 

is nothing about this calculation that makes it the province exclusively of your expert litigation 
2  Request 35 does not even arguably call for Mr. Peralta’s analyses, because it requests “wind load 
calculations…that relate [to] any of the three subject poles and planned reconstruction or installation associated 
with the poles.”  Request 35 (emphasis added).  Mr. Peralta’s analyses were not performed for purposes or 
reconstruction or installation.    
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witnesses.”).  CPSD stated that it would not agree to modify the disputed requests and would file 

a motion to compel if necessary to obtain a full response.  Id.  CPSD’s letter said nothing about 

Requests 3 and 35 to which SCE had not objected.

 On June 20, 2009, SCE produced documents and provided additional objections in 

response to CPSD’s Data Requests.  SCE Responses to CPSD’s Data Requests (June 20, 2009) 

(attached hereto as Exhibit 4).  In response to requests for production of wind loading 

calculations, SCE indicated that some responsive materials had been produced,3 reiterated its 

prior objections, and again stated an objection based on privilege: 

Response to Question 03:

SCE previously provided CPSD materials responsive to this question.  Please refer to the 
document pages bearing Bates numbers SCE 000778-000787.  Approximate date of 
calculation, August/September 2003.   

…

 Response to Question 05: 

SCE objects to this request on the grounds that it is unduly burdensome and seeks 
premature expert discovery and information protected from disclosure under the attorney 
work product doctrine.  SCE will disclose its expert’s evaluations at the appropriate time 
through its testimony.  

Response to Question 06: 

SCE incorporates by reference its objections to Question 5, as set forth above. 

…

 Response to Question 35:

SCE incorporates by reference documents previously produced.  Please refer to 
documents bearing Bates numbers SCE 000778-000797. 

Id.

3  The materials produced in response to the requests for wind loading calculations are unrelated to Mr. 
Peralta’s work on October 23, 2007.  See SCE 000778-000797.   
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 SCE also provided a written response to CPSD’s letter of June 22, 2009.  Letter from B. 

Cardoza to R. Cagen (July 9, 2009) (attached hereto as Exhibit 5).  Once again, SCE articulated 

its position that the requested wind loading calculations were privileged:  “This question seeks 

premature expert work product in the form of retrospective wind loading calculations.  SCE does 

not believe this request is appropriate at this time and stands upon its previous objections.” Id. at

2 (objecting to Requests 5 and 6).  The letter’s closing invited CPSD to contact SCE with any 

“lingering concerns or thoughts.” Id. at 3.

 CPSD’s attorney, Mr. Cagen, was fully aware that SCE objected to the production of its 

post-incident accident reconstruction (wind loading analysis) prepared in anticipation of 

litigation.  Despite this knowledge, CPSD voluntarily elected not to compel the production of 

this material.  Nine months passed and there were no further communications regarding the 

production of wind loading calculations.

 In March 2010, SCE produced Mr. Peralta for deposition at the request of CPSD and 

expressly invited CPSD to ask Mr. Peralta about his observations of the poles at issue.

Deposition of Arthur Peralta at 26:8-10 (March 5, 2010) (“Peralta Dep.”) (attached hereto as 

Exhibit 6).  Mr. Peralta testified at length. See, e.g., id. at 18:12-16, 32:6-9, 41:19-23 (testifying 

as to the presence of conductors and communications facilities on the poles and their proximity 

to a canyon), id. at 132:5-21 (the absence of shell rot and mechanical damage on the poles), id. at 

33:3-20 (the presence of other SCE personnel who were working on the poles), id. at 34:3-9 (the 

time and weather), id. at 47:6-7 (the presence of firefighters).  His testimony included the fact of 

his October 2007 visit to Malibu Canyon, his examination of the failed poles, and his completion 

of a pole loading worksheet.4 Id. at 17:15-22:10.  Consistent with previous objections, however, 

SCE objected on the basis of privilege to Mr. Peralta’s disclosing communications with SCE’s 
4  The term “pole loading” is used interchangeably with “wind loading.”  Peralta Dep. at 36:4-5.   
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Law Department, including his wind loading analysis.  See, e.g., Peralta Dep. at 26:10-12, 36:11-

18; SCE’s Response to CPSD’s Motion to Compel at 3-4.   

 In May 2010, CPSD filed Direct Testimony alleging SCE violated Rule 1.1 in that it 

“completely neglected to mention Arthur Peralta’s wind load analysis that was conducted on 

October 23, 2007.”  CPSD Testimony at 6-2:8-9; 6-2:16-17. CPSD alleges that SCE 

“apparently” did not reply “completely and honestly” to Request 3 and provided “misleading 

information” to CPSD in response to Request 35.  CPSD Testimony at 6-2:3-4, 10-17.  CPSD’s 

Testimony makes no reference to SCE’s responses to Requests 5 and 6. 

 CPSD’s Rule 1.1 allegation is sponsored by non-lawyer witnesses Pejman Moshfegh, a 

Public Utilities Regulatory Analyst in CPSD’s Utility Enforcement Branch, and Kan-Wai Tong, 

a Utilities Engineer in CPSD’s Utility Safety and Reliability Branch.5  CPSD Testimony at 6-1.  

Despite his sponsorship of the Rule 1.1 claim based solely on SCE’s alleged failure to disclose 

Mr. Peralta’s wind loading calculations in response to Requests 3 and 35, Mr. Moshfegh testified 

that he does not remember whether or not he considered the other responses by SCE to requests 

seeking wind loading calculations.  Specifically, Mr. Moshfegh does not remember whether he 

considered SCE’s response and objections to Request 5 – a request seeking the same wind 

loading analyses as the requests underlying the Rule 1.1 claim and a request to which SCE 

objected repeatedly on the basis of privilege:

Q.   … in reaching your conclusions about SCE’s alleged violation of Rule 1.1., did 
you consider the answer to data request five, and what it told CPSD about SCE’s 
position on work product? 

A.   One moment.  
Mr. Moldavsky:  objection; vague.  Go ahead. 
A. I don’t remember. 
…

Q.  …Mr. Moshfegh, have you seen data request five before? 
5  Mr. Tong’s deposition testimony does not address his sponsorship of the Rule 1.1 claim. 
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A.   I believe I had read it. 
Q.   Okay.  But you decided not to put it in your testimony; right? 
A.   I don’t know if it was an active decision to exclude it, but I – 
Q.   Well it’s not in there. 
A.   It’s not in there. 

Deposition of Pejman Moshfegh at 286:9-17, 287:6-14 (Aug. 10, 2010) (“Moshfegh Dep.”) 

(attached hereto as Exhibit 7).

 Similarly, when questioned about SCE’s June 15, 2009 and July 9, 2009 letters to CPSD 

which included SCE’s privilege objections to Requests 5 and 6, Mr. Moshfegh testified that he 

“believes” he had seen one of the letters and “may have” seen the other.  Moshfegh Dep. at 

292:12-18, 296:4-6.  But he does not “exactly remember the specifics” of the letters and “can’t 

say that [he] did consider them.”  Id. at 300:1-4.  He certainly did not include them in his 

testimony or otherwise bring them to the attention of the Commission.  And despite bringing the 

Rule 1.1 claim against SCE, he testified that he does not know if the letters should be considered 

to have put CPSD on notice regarding SCE’s claimed privilege or whether they are consistent 

with an intent to deceive the Commission or its staff:  

Q. [I]s there any reason to think that [SCE June 15, 2009 letter] did not put Mr. 
Cagen on notice that SCE took the position that if there were any retrospective 
pole-loading calculations done by experts, that they were claiming privilege? 

Mr. Moldavsky:  Objection; calls for a legal conclusion.  Go ahead. 
…
A. I – I don’t know. 

Moshfegh Dep. at 294:11-22.

Q. I’m asking whether or not you have ever thought about whether…Edison’s 
answers to the data request and these letters, whether they are consistent in any 
way with an intent to deceive the Commission? 

Mr. Moldavsky:  Objection; vague as to these data requests.  Go ahead. 
A. Considering that I – I – I don’t exactly remember the specifics of these two 

documents that you handed us, I – I don’t know… 
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Id. at 299:18-300:1-3.  Mr. Moshfegh further testified that he did not know whether CPSD 

sought to meet and confer regarding SCE’s privilege objection prior to the deposition of Mr. 

Peralta. Id. at 289:2-12, 289:20-290:4, 297:10-23.  Prior to alleging a Rule 1.1 violation, CPSD 

did not even interview its past counsel, Mr. Cagen, to inquire as to why he elected not to compel 

the production of post incident loading calculations, despite being placed on notice of SCE’s 

objections.  Moshfegh Dep. at 296:23-297:23.

 In sum, CPSD’s decision to move forward with a Rule 1.1 allegation was a rush to 

judgment, sponsored by non-lawyers offering legal opinions without all the facts.  Because the 

grounds for the Rule 1.1 violation fail to disclose the full context and history behind SCE’s 

responses to pertinent data requests, CPSD’s testimony in this regard is itself misleading and 

incomplete.  On this record, CPSD has not met its burden of proof, and this claim must be 

dismissed without requiring SCE to respond further. 

III. ARGUMENT

The Commission should dismiss the alleged Rule 1.1 violation against SCE.  The claim is 

based upon SCE’s supposed deliberate failure to apprise the Commission of Mr. Peralta’s wind 

loading calculations but is wholly insupportable in light of SCE’s consistent assertion of 

privilege and objections to produce such calculations. 

Rule 1.1 of the Commission’s Rules of Practice and Procedure states: 

Any person who signs a pleading or brief, enters an appearance, offers testimony at a 
hearing, or transacts business with the Commission, by such act represents that he or she 
is authorized to do so and agrees to comply with the laws of this State; to maintain the 
respect due to the Commission, members of the Commission and its Administrative Law 
Judges; and never to mislead the Commission or its staff by an artifice or false statement 
of fact or law.

Rule 1.1.  The Commission has held that Rule 1.1 violations “require purposeful intent, 

recklessness, or gross negligence in regard to communications with the Commission.”  Order
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Instituting Investigation Into SCE’s Electric Line Construction, Operation, and Maintenance 

Practices, D. 04-04-065, Investigation 01-08-029, 2004 Cal. PUC LEXIS 207 at *53 (April 22, 

2004).6  Although lack of candor or withholding information may form the basis of a Rule 1.1 

violation, this type of violation is possible only if the conduct was reckless or grossly negligent.

Id. In SCE’s Electric Line OII, for example, CPSD alleged a Rule 1 violation based on SCE’s 

statement to the Commission that a transformer had not been removed because there was an 

outstanding new business order for service, when there was no such order. Id. The Commission 

found “confusion” in SCE’s communication practices but no intentional, reckless, or grossly 

negligent conduct. Id.  CPSD also alleged a Rule 1 violation based on SCE’s statement to CPSD 

that it was unaware of a subcontractor’s work on transformers where an employee of SCE 

testified otherwise.  Id. at 55.  The Commission found “miscommunication occurred but, again, 

not the type of conduct to constitute a Rule 1 violation.” Id. at 55-56.

 SCE has never misled the Commission or its staff regarding Mr. Peralta’s wind loading 

analyses.  As set forth in detail above, in June 2009, CPSD served Data Requests with several 

requests for wind loading calculations.  CPSD’s Data Requests 3, 5, 6, 35.  SCE objected on the 

basis of privilege within 11 days of receiving CPSD’s Data Requests and then reiterated in 

writing its claim of privilege at least twice more.  See Letter from B. Cardoza to R. Cagen (July 

15, 2009) (“SCE objects to these requests on the grounds that they are unduly burdensome, 

prematurely seek expert evaluations which have not been completed, and seek privileged 

information which is protected from disclosure under the attorney work product doctrine.”); 

SCE’s Responses to CPSD’s Data Requests (“SCE objects to this request on the grounds that it is 

unduly burdensome and seeks premature expert discovery and information protected from 
6 SCE’s Electric Line OII involved alleged violations of Rule 1.  Rule 1 was renumbered as Rule 1.1 by 
the Commission’s 2006 revision of its Rules of Practice and Procedure.  See Rulemaking to Update, Clarify 
and Recodify Rules of Practice and Procedure, D. 06-07-006, Rulemaking 06-02-011, 2006 Cal. PUC LEXIS 
288 (July 20, 2006). 
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disclosure under the attorney work product doctrine.”); Letter from B. Cardoza to R. Cagen (July 

9, 2009) (“This question seeks premature expert work product in the form of retrospective wind 

loading calculations.  SCE does not believe this request is appropriate at this time and stands 

upon its previous objections.”).

 CPSD’s own communications reflect its awareness of SCE’s asserted privilege claim and 

its intention to seek a motion to compel if necessary.  Letter from R. Cagen to B. Cardoza (June 

22, 2009) (disputing existence of privilege for wind loading calculation and arguing that “[t]here 

is nothing about this calculation that makes it the province exclusively of your expert litigation 

witnesses”).  Yet CPSD did not pursue the objection or seek to compel until after the deposition 

of Mr. Peralta nine months later.  See CPSD Motion to Compel.  According to CPSD, it was at 

Mr. Peralta’s deposition that it made the “startling discovery” regarding the existence of Mr. 

Peralta’s wind loading analysis (id. at 2) and as a result brought a Rule 1.1 claim against SCE.  

This comment is itself “startling” as CPSD had long been aware of SCE’s objection to the 

production of post-incident expert analysis and elected to do nothing about it. 

  CPSD’s sponsoring witness for the alleged Rule 1.1 violation admits that he did not 

consider in full SCE’s responses and objections to requests for wind loading in bringing the Rule 

1.1 claim.  Moshfegh Dep. at 286:9-17, 287:4-14, 299:18-300:1-4. This critical omission cannot 

be overstated, as it demonstrates that Mr. Moshfegh’s Rule 1.1 claim is based upon an 

incomplete understanding of the record.  Nor did Mr. Moshfegh ever contact Mr. Cagen, the 

CPSD attorney who handled the investigation during the time that SCE responded to CPSD’s 

Data Requests, about his communications with SCE regarding its responses and objections to the 

wind loading requests.  Moshfegh Dep. at 296:23-297:23.
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SCE did not interpret Requests 3 and 35 as calling for Mr. Peralta’s analyses and thus did 

not object to those two requests on the basis of privilege.  Requests 5 and 6, on the other hand, 

which clearly call for retrospective analyses were requests to which SCE provided consistent 

objections on the basis of privilege.  SCE’s position was well understood by Mr. Cagen and 

formed the basis of good faith meet and confers on the subject.  To claim now that CPSD was 

not aware of SCE’s position is factually inaccurate and misleading. 

There is absolutely nothing to support a claim that SCE acted intentionally, recklessly, or 

with gross negligence to mislead the Commission or its staff.  See SCE’s Electric Line OII, 2004

Cal. PUC LEXIS 207 at *53-56.  SCE’s asserted privilege objections were more than sufficient 

to put CPSD on notice regarding the existence of wind loading analyses.  Moreover, SCE 

willingly produced Mr. Peralta for deposition and allowed him to testify regarding his 

observations after the fire and regarding the existence of his wind loading calculations.  See, e.g., 

Peralta Dep. at 17:15-22:10, 26:8-10, 32:6-9, 33:3-20, 34:3-9, 41:19-23, 47:6-7; 132:5-21; SCE’s 

Response to CPSD’s Motion to Compel.  Such disclosures are flatly inconsistent with an 

intention to mislead the Commission or its staff regarding Mr. Peralta’s analyses.  Because SCE 

clearly objected to the production of post-incident wind loading analyses conducted at the 

instruction of counsel in anticipation of litigation, and CPSD elected to sleep on its rights to 

compel this information, there can be no basis for a Rule 1.1 charge as to Request 3 or 35.

Accordingly, the Commission should dismiss the alleged Rule 1.1 violation in its entirety. 

IV. CONCLUSION

It is undisputed in this proceeding that CPSD advanced its Rule 1.1 charge without 

reviewing the scope and substance of its data requests in full, or SCE’s responses thereto.  It is 

also undisputed that SCE placed CPSD on notice long ago of its objection to the production of 
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any documents prepared by its experts and consultants at the request of it attorneys in 

preparation for litigation. 

For the foregoing reasons, SCE respectfully requests that the Commission dismiss the 

alleged Rule 1.1 violation.  SCE should not be required to respond to a baseless allegation in its 

testimony.   

Dated: October 29, 2010 Respectfully submitted, 

/s/ Charles C. Read 
Charles C. Read 
Haley McIntosh 
JONES DAY 
555 S. Flower Street 
Los Angeles, California 90071 
Telephone:  (213) 243-2818 
Facsimile:  (213) 243-2539 
Email:  ccread@jonesday.com 
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Brian A. Cardoza 
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Post Office Box 800 
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Email:  brian.cardoza@sce.com 
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1     A   Yes.

2     Q   And do you see that Edison's response

3 objected on several grounds, that it was unduly

4 burdensome and that it seeks premature expert

5 discovery and information protected from disclosure

6 under the attorney work product doctrine.

7         Do you see that?

8     A   Yes.

9     Q   Now, you didn't -- did you consider, in

10 reaching your conclusions about SCE's alleged

11 violation of Rule 1.1, did you consider the answer to

12 data request five, and what it told CPSD about SCE's

13 position on work product?

14     A   One moment.

15         MR. MOLDAVSKY:  Objection; vague.

16         Go ahead.

17         THE WITNESS:  I don't remember.

18         MR. READ:  Q.  When you -- did you

19 participate in drafting the data request five?  I

20 guess not.  It was drafted in '09, come to think of

21 it.

22         MR. MOLDAVSKY:  And CPSD has confirmed we can

23 take a look at when he was added to the team and

24 provide that information.

25         MR. READ:  I mean, this is quite a while
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1 before.  I mean, this is mid '09, so --

2         MR. MOLDAVSKY:  Subject to check, I think we

3 can adopt that.

4         MR. READ:  Q.  Well, I'll ask this question,

5 but you may -- before I put this in front of you

6 today, Mr. Moshfegh, have you seen data request five

7 before?

8     A   I believe I had read it.

9     Q   Okay.  But you decided not to put it in your

10 testimony; right?

11     A   I don't know if it was an active decision to

12 exclude it, but I --

13     Q   Well, it's not in there.

14     A   It's not in there.

15     Q   Let me ask you if you have an understanding

16 of a word here in the second line.  This request asks

17 SCE to provide a retrospective wind-load calculation.

18         Now, do you understand that to be a request

19 that Edison performed a -- what we're generally

20 calling a pole-loading calculation on the -- on the

21 poles after the fire, after the failure?

22     A   For the additions that came before it, before

23 the fire?

24     Q   That -- that's right.

25         Isn't that what's being asked of SCE here in
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1         MR. READ:  Okay.

2     Q   Let me ask this:  Again, I realize your

3 tenure is such that you may not know the answer, but

4 isn't it correct that in -- in response -- in reaction

5 to SCE's response to this data request five, CPSD

6 never sought a meet and confer to pursue Edison's

7 objection and in -- invocation of the

8 attorney-client -- attorney work product?

9     A   I'm not sure.

10     Q   Okay.  And so you wouldn't know why CPSD

11 never pursued that question?

12     A   I -- I don't know.

13         MR. MOLDAVSKY:  And I would just interpose an

14 objection.  To the extent you're referring to

15 interactions he may have had with my predecessor,

16 Mr. Bob Cagen, and a meet and confer that may or may

17 not have occurred, we'll -- we'll just adopt that as

18 subject to check.

19         MR. READ:  Okay.

20     Q   And do you know whether, at any time, in

21 response to question -- data request five, whether

22 CPSD ever asked SCE to prepare a privileged log that

23 would set out, in the fashion lawyers do without

24 disclosing contents, the existence of documents

25 that -- for which privilege is claimed?
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1     A   Maybe.  I'm not sure.

2     Q   Okay.  Did you ever ask about whether that

3 was done?

4     A   No, sir.

5     Q   Okay.  In -- in preparation for your finding

6 of a violation of Rule 1.1, did you ever ask whether

7 that had been -- whether CPSD had asked Edison after

8 data request five was answered, whether there was any

9 follow-up?

10     A   Follow-up regarding?  I mean, I -- I mean,

11 I'm -- I know about the motion to compel about --

12 regarding the Peralta --

13     Q   This is --

14     A   -- but --

15     Q   Okay.  Pardon me.  Go ahead.

16     A   No, I'm sorry.

17     Q   This answer was received over six months

18 before the Peralta deposition; wasn't it?

19     A   I'd have to check the date of when --

20     Q   Well, let's do that.  That, we can do,

21 because your -- your testimony in Chapter 6 has the

22 date of the Peralta deposition March 5, 2000 --

23 goodbye (telephone operator) -- March 5, 2010.

24     A   Okay.

25     Q   Okay.  Well, that's nine months after SCE
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1         (Document marked Exhibit SCE 2

2          for identification.)

3         MR. READ:  And July 9th, which I'm giving you

4 two of now, which will be SCE 3.

5         MR. MOLDAVSKY:  Thank you.  This is SCE 3.

6         (Document marked Exhibit SCE 3

7          for identification.)

8         MR. READ:  Oh, I need one for the reporter.

9         MR. PICKETT:  Which one is two?

10         MR. READ:  The earlier one is the -- you

11 ready?  Okay.

12     Q   Let's look, first, at SCE 2.  This is a

13 letter from Mr. Cardoza at Edison to Mr. Cagen, who I

14 think Mr. Moldavsky just referred to as his

15 predecessor in this proceeding.

16         Have you ever seen this letter before,

17 Mr. Moshfegh?

18     A   I believe I've seen this.

19     Q   Did you take it into consideration when you

20 wrote your testimony alleging that Edison had violated

21 Rule 1.1?  And I ask you, this letter deals with a

22 number of data requests, but you'll see -- and I draw

23 your attention on page two to the paragraph dealing

24 with data request five and six.  I think you'll recall

25 that we were just looking at data request five.  I
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1 you're saying does he see something that isn't

2 actually there --

3         MR. READ:  Okay.

4         MR. MOLDAVSKY:  -- I'm clarifying the record.

5         MR. READ:  Q.  So you see the reference to

6 the fact that among other objections, Mr. Cardoza is

7 indicating to Mr. Cagen that this request seeks

8 privileged information which is protected from

9 disclosure?

10     A   Yes, I see it.

11     Q   Okay.  Now, is there any reason to think that

12 that did not put Mr. Cagen on notice, that SCE took

13 the position that if there were any retrospective

14 pole-loading calculations done by experts, that they

15 were claiming privilege?

16         MR. MOLDAVSKY:  Objection; calls for a legal

17 conclusion.

18         Go ahead.

19         THE VIDEOGRAPHER:  We need to go off the

20 record.  I apologize.

21         MR. READ:  Well, let's get the answer first.

22         THE WITNESS:  I -- I don't know.

23         MR. READ:  We have to go off the record for a

24 moment.

25         THE VIDEOGRAPHER:  This marks the end of
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1     Q   And I think you said with respect to the

2 earlier letter, SCE 2, that you thought you might have

3 seen that before.  Let me ask the same question.

4         Have you seen -- prior to today, you have a

5 recollection of seeing the letter of July 9, 2009?

6     A   I may have.  Same answer stands.

7     Q   So you're -- you're not sure?

8     A   I can't be -- I've reviewed thousands and

9 thousands of pieces of paper.

10     Q   Okay.  With respect to the remarks of

11 Mr. Cardoza about questions five and six, you see that

12 he, again, asserts that this -- these data requests

13 seek, on a premature basis, expert work product and

14 that Edison continues to stand on its previous

15 objections?  Do you see that?

16     A   Yes, sir.

17     Q   And do you know whether Mr. Cagen, after

18 receiving either or both of these letters, SCE 2 or 3,

19 Mr. Cagen register any objections with respect to this

20 claim of privilege by SCE, to your knowledge?

21     A   I'm not sure.  I didn't personally work with

22 Mr. Cagen, so I -- I don't know exactly what he did.

23     Q   Did you interview Mr. Cagen, as you proceeded

24 to work on your testimony concluding that Edison

25 should be charged with a Rule 1.1 violation?
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1     A   Mr. Cagen had already left the Commission

2 when I came -- when I started on this case.

3     Q   Well, did you try to track him down and ask

4 him some questions?

5         MR. MOLDAVSKY:  Let the record reflect that

6 Mr. Cagen is currently retired from state service.

7         MR. READ:  Understood.

8     Q   Did Mr. Cagen refuse to talk to you?

9     A   I did not approach Mr. Cagen.

10     Q   Okay.  And do you know whether Mr. Cagen or

11 anybody at CPSD in response to these claims of

12 privilege sought -- in these letters, sought a

13 privilege log from SCE?

14     A   I believe you asked that before; didn't you?

15 Can you restate your question?

16     Q   I actually asked it with respect to a

17 follow-up to the data request response.

18     A   Okay.

19     Q   Now I'm asking a parallel question about a

20 follow-up to these assertions of similar privilege in

21 SCE 2 or 3.

22     A   I don't know about any request for a

23 privilege log.

24     Q   Do you know -- it's correct, isn't it, that

25 S -- nobody from CPSD filed any motion to compel
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1     Q   -- prior to the Peralta deposition?

2     A   I don't have that knowledge.

3     Q   Did you make any inquiry about that?

4     A   No, sir.

5     Q   In your view, are the answers that SCE gave

6 to data request five and the claims of privilege

7 stated in SCE 2 and SCE 3, are those consistent in

8 your view with an intent to deceive the commission and

9 its staff?

10     A   I don't know.

11     Q   You've never thought about that before I

12 asked the question, have you, Mr. Moshfegh?

13         MR. MOLDAVSKY:  Objection; vague and

14 ambiguous.

15         Go ahead.

16         THE WITNESS:  I'm not sure I understand your

17 question.

18         MR. READ:  Q.  I'm asking whether or not you

19 have ever thought about whether the answers to --

20 Edison's answers to the data request and these

21 letters, whether they are consistent in any way with

22 an intent to deceive the Commission?

23         MR. MOLDAVSKY:  Objection; vague as to these

24 data requests.

25         Go ahead.
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1         THE WITNESS:  Considering that I -- I -- I

2 don't exactly remember the specifics of these two

3 documents that you handed us, I -- I don't know.  I

4 just -- I guess I can't say that I did consider them.

5         MR. READ:  Okay.  Thank you.  Nothing

6 further.

7         MR. MOLDAVSKY:  No redirect.

8         THE VIDEOGRAPHER:  This marks the end of

9 Volume 1, Disk 5, and concludes today's deposition of

10 Pejman Moshfegh.

11         The time is 6:35 p.m., and we are off the

12 record.

13         (Recess taken.)

14         MR. MOLDAVSKY:  Let the record reflect that

15 parties have stipulated that within 45 days of when

16 CPSD receives the deposition transcript of the witness

17 that was deposed today, Mr. Pejman Moshfegh, it shall

18 endeavor to provide any corrections/signature back to

19 the court reporting service so that the transcript can

20 be used for other purposes in this proceeding.

21         MR. READ:  Yeah, and that if that deadline is

22 not met, then we are free to proceed as though the

23 court reporter's version is the final one, so --

24         MR. MOLDAVSKY:  So stipulated.

25 ///
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