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ASSOCIATION 

 
Pursuant to Rule 2.6 of the Commission’s Rules of Practice and Procedure, the 

Independent Energy Producers Association (IEP) submits its protest of the General Rate Case 

application of Pacific Gas and Electric Company (PG&E). 

IEP’s protest addresses two of the proposals presented in the prepared testimony 

on Energy Supply accompanying the application: (1) the request for $27 million annually for 

“pre-development” activities for PG&E-owned renewable generating facilities, and (2) the 

recovery of costs related to the terminated Tesla Generating Station. 

I. PRE-DEVELOPMENT COSTS 

PG&E asks the Commission to allow it to charge ratepayers up to $27 million 

each year of the rate case cycle (i.e., $81 million) for “pre-development” activities that must be 

undertaken before PG&E files an application for approval of a renewable generation project and 

receives the Commission’s approval.1  These “pre-development” activities include “initial 

                                                 
1 Exh. (PG&E-5), p. 1-14. 
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screening of a number of potential utility-owned renewable energy projects in order to identify 

the projects that should be pursued further.”2  Costs that would be tracked in a proposed 

Renewable Resource Balancing Account include costs of environmental impact studies, site 

screening studies, feasibility studies, permitting, transmission interconnection studies, 

interconnection queue deposits, and similar development-related costs.3  In addition to the issue 

of how these costs should be treated for ratemaking purposes, issues related to PG&E’s proposal 

arise in the context of the utility’s role in the hybrid market structure. 

A. Ratemaking Treatment 

The Commission has already established clear principles governing the treatment 

of “pre-development” and feasibility costs.  In Decision (D.) 06-05-016, the Commission 

rejected the proposal of Southern California Edison Company (SCE) for ratepayer funding of a 

Project Development Division (PDD) but allowed SCE to record expenditures made for certain 

support functions “not associated with proposed projects” in a memorandum account, subject to 

later recovery if justified.4  The Commission’s decision was based in part on concerns expressed 

by IEP and others that allowing SCE to recover project development costs from ratepayers would 

undermine the Commission’s commitment to fair competition in the procurement of generating 

resources, as articulated in D.04-12-048 and affirmed in D.07-12-052.  D.06-05-016 summarized 

IEP’s arguments: 

[T]he proposed PDD harms ratepayers in at least two ways.  First, 
it undermines competition among project proponents that the 
Commission articulated as the model for utility procurement in 
D.04-12-048.  Second, by requiring ratepayers to subsidize the 
development costs of only one of the competing project developers 

                                                 
2 Exh. (PG&E-5), p. 2-13. 
3 Exh. (PG&E-5), p. 2-13. 
4 D.06-05-016, p. 53. 
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(i.e., SCE), the PDD proposal directly increases the ratepayers’ 
costs of generation.5 

The Commission agreed with these concerns and concluded: 

While we recognize there is value in having more participants such 
as SCE in the process, we find it necessary to subject SCE to the 
same cost recovery risks as faced by independent producers.  
Independent producers’ development costs associated with 
unsuccessful projects are not recoverable from ratepayers.  It is a 
matter of fairness that SCE assume that same risk, if it chooses to 
participate.6 

The Commission’s policy on project development costs for utility projects has 

two implications for PG&E’s proposal.  First, the project development costs of a particular 

project must be accounted for in the overall costs of the project.  If PG&E recovers the 

development costs of a specific project in general rates and those costs are not included in the 

project’s costs, then PG&E’s proposed project would have an immediate, but unwarranted, 

advantage in any comparison with projects proposed by an independent power producer (IPP)—

which would have to bear its own project development costs and reflect those costs in its bid in a 

competitive solicitation.  Even an IPP project that was clearly superior to PG&E’s proposal 

would have to overcome PG&E’s economic head-start to succeed in a comparison if 

development costs are not accounted for in the utility project. 

Second, if the utility project does not go forward to commercial operation and 

does not become used and useful for PG&E’s ratepayers, PG&E should not recover those project 

development costs from ratepayers, because PG&E should be exposed to the “same cost 

recovery risks as faced by independent producers.”  IPPs have no ability to recover the 

development costs of unsuccessful projects from ratepayers. 

                                                 
5 D.06-05-016, p. 47. 
6 D.06-05-016, p. 52 (emphasis added). 
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Thus, the interests of fair competition and meaningful comparisons of utility-

owned generation (UOG) and IPP projects dictate that project development and similar costs 

should be tracked and recorded to a specific utility project whenever possible.  The interests of 

regulatory consistency require that the treatment of project development costs that the 

Commission adopted for SCE should also extend to PG&E and other investor-owned utilities, 

and that PG&E should be subject to “to the same cost recovery risks as faced by independent 

producers.”  To avoid the dangers of tilting the competitive playing field to favor a utility-

sponsored project and of forcing ratepayers to subsidize the development costs of one competitor 

(i.e., PG&E), the Commission should require PG&E to keep detailed records of all expenditures 

recorded in the Renewable Resource Balancing Account so that the Commission may easily 

determine the extent of project development costs of utility projects.  Those costs should be 

added to the overall cost of the project when the facility is submitted for the Commission’s 

approval or compared to IPP projects, and recovered from ratepayers only if the project is 

approved and only after it begins commercial operation. 

B. Utility Incentives in the Hybrid Market Structure 

Included in PG&E’s request is funding for its Strategic Renewable Investments 

(SRI) group, which is responsible for “analyzing, structuring, negotiating and executing strategic 

investments that many include tax equity investments, joint venture or partnership arrangements 

with experienced renewable energy developers, and acquisitions of stalled projects at various 

stages of development.”7 

While these activities may seem appropriate in isolation, in the context of the 

hybrid market structure these activities might trigger concerns and suspicions.  IEP has 

                                                 
7 Exh. (PG&E-5), p. 6-32. 
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repeatedly raised its concerns about the functioning of the hybrid market structure for the 

investor-owned utilities’ procurement of the resources needed to meet their customers’ demand.  

Under the hybrid market structure, the utility functions both as the primary purchaser of 

electricity and as a potential supplier in competition with IPPs.  The utility’s dual role has 

several implications. 

First, the hybrid market structure creates an incentive for the utility to manage the 

procurement process in a way that may favor the development of UOG to the disadvantage of 

competing IPPs.  The utility in its role as a load-serving entity and the primary procurer of 

electric resources is uniquely situated to receive bids and detailed information about proposed 

new projects from developers, to review and assess the proposed projects’ qualities, and to 

consider the projects’ development potential.  In addition, the utility controls the timing of 

competitive solicitations, the pace of evaluation and selection, the duration of final contract 

negotiation, and the timing for presentation of the proposal for the Commission’s approval.  The 

utility (or in some cases, another Commission-regulated utility) also effectively controls critical 

elements of planning for necessary interconnections for new generation, which may also impact 

the pace and timing of planned generation development by IPPs.  Thus, the utility’s control over 

the timing of critical elements of the procurement process has the potential to stall an IPP’s 

project until some form of utility participation in the project becomes an attractive, and perhaps 

the only, option for the developer. 

Second, in addition to the direct impacts of the utility’s dual role in the hybrid 

market structure, the potential for favoritism (whether actually present or not) that is inherent in 

the hybrid market structure can chill investment in IPP projects.  A rational lender may be 

reluctant to maintain its commitment to a project if extraneous factors related to the procurement 
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process, rather than the merits of the project, result in undue or unexpected delay.  As lenders 

pull out, the project sponsors may become even more susceptible to an offer of participation by a 

utility. 

Third, until a rational alternative to the hybrid market is established to mitigate 

the conflicts of interest noted above, a carefully thought-out methodology is needed to fairly 

compare UOG and IPP projects.  The methodology must recognize that ratepayers underwrite the 

risks of UOG projects and thus assess the allocation of costs and risks between ratepayers, 

shareholders, and IPPs to determine the full costs and benefits of UOG and IPP proposals.  

Although the Commission has recognized the need for a fair and effective comparison 

methodology, it has not yet undertaken the development of such a methodology.8 

In light of the utility’s dual role in the hybrid market structure, IEP questions 

whether it is appropriate for PG&E to be “analyzing, structuring, negotiating and executing 

strategic investments that many include tax equity investments, joint venture or partnership 

arrangements with experienced renewable energy developers, and acquisitions of stalled projects 

at various stages of development” at the same time that it controls the pace of procurement, bid 

evaluation, negotiation, and presentation for the Commission’s approval.  The fact that PG&E 

has both access to sensitive project information and the ability to delay the progress of a project 

until a desperate project developer is faced with a choice between abandoning the project, at a 

                                                 
8 The order instituting R.08-02-007, the 2008 long-term procurement proceeding, included a preliminary 
scoping memo that identified as an issue for Phase 2 “Evaluation of whether and how refinements can be 
made to the bid evaluation process to ensure fair competition between power purchase agreements and 
utility-owned generation bids, and alternatives to the competitive market approach where competition 
cannot be used to reach equitable and efficient outcomes.”  (Order, p. 11.)  Phase 2 has not yet started and 
has not yet been the subject of a scoping memo.  On December 3, 2009, the Assigned Commissioner in 
R.08-02-007 issued a ruling suspending the procedural schedule and stating his intent to recommend the 
closing of R.08-02-007 and the initiation of two successor rulemakings. 
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considerable financial loss, or seeking utility participation, should raise red flags about the 

functioning of the hybrid market structure. 

At a minimum, the Commission should refuse to require ratepayers to fund these 

activities.  PG&E was able to identify several acquisition opportunities—including the Contra 

Costa 8 (Gateway) power plant, the Tesla project, and the Manzana wind project—within the 

budget established in its last rate case, without the significant increase in funding that it seeks in 

this application.  A simple, but more comprehensive solution to the structural problem would be 

for the Commission to require PG&E to use an affiliate to develop, own, and operate generating 

plants.  Pre-development work would also be undertaken (and paid for) by the affiliate, rather 

than the regulated utility.  Transactions between utilities and affiliates are governed by the 

Affiliate Transaction Rules, which require arms’ length negotiation between the affiliate and the 

utility, or, alternatively, the affiliate could participate in a competitive solicitation on the same 

basis as any other bidder.  Putting PG&E (through its affiliate) in the same position as other 

project developers would level the procurement playing field and neither favor nor disadvantage 

the utility affiliate or competing IPPs.  The costs of project development, including the costs 

associated with unsuccessful projects, would be placed on shareholders, rather than on 

ratepayers. 

IEP notes that the other large investor-owned electric utilities regulated by the 

Commission have viable affiliates engaged in the development and operation of electric 

generation assets.  To the extent the regulated utilities have generation development interests, 

IEP urges the Commission to adopt rules obligating the regulated utilities to undertake 

generation development and ownership through their affiliates, subject to the Commission’s 

Affiliate Transaction Rules, except in extraordinary circumstances.  This simple step will help 
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ensure the reality of a competitive level playing field and allay concerns regarding the potential 

for favoritism. 

II. TESLA TERMINATION COSTS 

PG&E also seeks recovery of $4.8 million of expenses related to the cancellation 

of the Tesla Generating Station.9  PG&E sought the Commission’s approval of the Tesla 

Generating Station in A.08-07-018, but the Commission granted IEP’s motion and dismissed the 

application in D.08-11-004. 

PG&E grounds its request for recovery of the abandoned costs of the Tesla 

project in a 1989 decision, D.98-12-057, 34 CPUC2d 199, which in turn quotes from a 1984 

decision, D.84-05-100, 15 CPUC2d 123.10  In those decisions, the Commission affirmed that 

“[t]he general rule of ratemaking has been that a utility is not allowed to recover the costs of 

plant which is not used or useful,”11 and there can be no dispute that the Tesla project never 

attained “used and useful” status.  However, the Commission also created an exception that can 

apply during “periods of great uncertainty,” specifically referring to “the period of dramatic and 

unanticipated change, initiated most notably for utility planners by the oil embargo of 1973, and 

extending almost a decade.”12  Even during such tumultuous times, however, “the ratepayer does 

not become the utility’s underwriter in a period of high risk.”13 

                                                 
9 Exh. (PG&E-5), p. 2-13.  PG&E also seeks authorization to record $28.3 million of Tesla-
related costs as Plant Held for Future Use (PHFU).  IEP has no objection to PG&E retaining the 
Tesla site for possible future use as a power plant site, if it chooses, but whether these costs 
should be classified as PHFU is a rate issue that IEP does not address. 
10Exh. (PG&E-5), pp. 6-81 to 6-82. 
11 D.98-12-057, 34 CPUC2d at 268. 
12 D.98-12-057, 34 CPUC2d at 268-269, quoting D.84-05-100, 15 CPUC2d at 125. 
13 D.84-05-100, 15 CPUC2d at 125. 
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IEP will leave it to others to argue whether 2008 was a “period of great 

uncertainty” comparable to the oil embargoes of the 1970s, when many utility generating plants 

were oil-fired.  The larger point is that much has happened in the world of energy policy and 

regulation since these issues were last considered by the Commission in the 1980s.  In particular, 

the electric generation industry, which in the 1980s was one piece of an integrated monopoly 

utility, has grown into a highly competitive market structure.  The Commission’s policies have 

evolved accordingly, and the Commission has repeatedly affirmed its commitment to a 

“competitive market first” policy for resource procurement, notably in D.07-12-052.  In fact, the 

primary basis for the dismissal of the Tesla application was PG&E’s failure to demonstrate that it 

was infeasible to conduct a competitive solicitation to fill the need that PG&E relied on to justify 

the Tesla project.14 

In light of the intervening transformations of the electricity market and energy 

regulation, the policies of the 1980s no longer apply (even if it is assumed that they do fit the 

circumstances of the Tesla cancellation).  The Commission has articulated new policies to fit the 

new market structure, policies that do not support its request for recovery of the costs of Tesla 

and that PG&E has failed to mention. 

In particular, as discussed above, the Commission has already addressed the 

treatment of the costs associated with developing a new utility-owned generation project when it 

responded to a request for cost recovery by SCE in D.06-05-016 and determined that: 

SCE’s management decision to participate, or to not participate, in 
the process of developing projects for new generation will 
probably be determined by its priorities and interests as well as its 
interpretation of risks associated with Commission actions, 
including those in today’s decision.  While we recognize there is 
value in having more participants such as SCE in the process, we 

                                                 
14 D.08-11-004, p. 24. 
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find it necessary to subject SCE to the same cost recovery risks as 
faced by independent producers.  Independent producers’ 
development costs associated with unsuccessful projects are not 
recoverable from ratepayers. It is a matter of fairness that SCE 
assume that same risk, if it chooses to participate.15 

When IPPs develop a new generating plant, they have to incur costs and make financial 

commitments.  If the project is later cancelled, IPPs have no claim on ratepayer funds for 

reimbursement of the costs of the abandoned plant; the unrecovered costs are borne by the IPP’s 

shareholders.  Imagine the reaction if an IPP asked ratepayers to absorb those abandonment costs 

of a cancelled project that would never provide a single kWh to customers!  Yet PG&E seeks 

precisely that treatment. 

Perhaps there was some justification for the subsidies that PG&E seeks when 

utilities were the monopoly owners of generation.  But no such justification can survive in the 

current competitive market.  If PG&E chooses to enter the competitive generation arena, it 

should be subject to “the same cost recovery risks as faced by independent producers,” as the 

Commission has ruled.  Because “[i]ndependent producers’ development costs associated with 

unsuccessful projects are not recoverable from ratepayers,” the Commission has already 

determined that “[i]t is a matter of fairness” that utilities like PG&E should assume that same 

risk.  There can be no fairness or competition if one “competitor” is insured against risk by 

ratepayers while all others must bear the same risk alone. 

In addition, it would also be inappropriate for PG&E to recover the costs of a 

plant that was abandoned because PG&E failed to meet the minimum showing required to 

proceed with a utility-owned power plant outside of a competitive solicitation.  In effect, PG&E 

                                                 
15 D.06-05-016, p. 52 (emphasis added). 
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would be rewarded for disregarding the protections the Commission adopted to ensure the 

integrity of its policies favoring competitive processes. 

III. CONCLUSION 

For the reasons stated in this protest, IEP respectfully urges the Commission to: 

� require PG&E to keep detailed records of all expenditures recorded in the 

Renewable Resource Balancing Account so that the Commission may easily 

determine the extent of project development costs of utility projects.  Those 

costs should be added to the overall cost of the project when the facility is 

submitted for the Commission’s approval, and recovered from ratepayers only 

if the project is approved and only after it begins commercial operation; 

� refuse to require ratepayers to fund the activities of the Strategic Renewable 

Investments (SRI) group.  Alternatively, the Commission should require 

PG&E to undertake the development, ownership, and operation of generating 

plants through an affiliate, subject to the Commission’s Affiliate Transaction 

Rules, except in extraordinary circumstances; and 

� reject PG&E’s request for recovery of $4.8 million of expenses related to the 

cancellation of the Tesla Generating Station. 
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Respectfully submitted this 25th day of January, 2010 at Sacramento, California. 

Steven Kelly 
Policy Director 
INDEPENDENT ENERGY PRODUCERS 
ASSOCIATION 
1215 K Street, Suite 900 
Sacramento, CA 95814 
Telephone:  (916) 448-9499 
Facsimile:  (916) 448-0182 

By    /s/ Steven Kelly 
 Steven Kelly 

For the Independent Energy Producers 
Association 
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