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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Application of San Diego Gas & Electric Company Application 11-01-004
(U 902 E) for Authority to Acquire the CalPeak El (Filed January 5, 2011)
Cajon Energy Facility.

PROTEST OF THE INDEPENDENT ENERGY PRODUCERS
ASSOCIATION

Pursuant to Rule 2.6 of the Commission’s Rules of Practice and Procedure, the
Independent Energy Producers Association (IEP) submits its protest to the Application of San
Diego Gas & Electric Company (SDG&E) to acquire the CalPeak El Cajon Energy Facility
(ECEF), filed on January 5, 2011. Notice of this application was published in the Commission’s
Daily Calendar on January 10, 2011.

SDG&E seeks the Commission’s permission to exercise an option to purchase the
ECEF. According to the application, SDG&E obtained this option as part of a lease that it
provided to CalPeak Power LLC (CalPeak) in 2001 for construction of the ECEF in conjunction
with a contract between CalPeak and the California Department of Water Resources (DWR).
SDG&E administers the contract between DWR and CalPeak and receives the output of the
facility.

IEP objects to SDG&E’s request on the following grounds:

1. SDG&E has not complied with the Commission’s policies on long-term
procurement or utility-owned generation, as stated in Decision (D.) 07-12-

052. In particular, (1) SDG&E has not tested its option in a competitive



solicitation; (2) SDG&E has made no showing, much less the required strong
showing, that a competitive request for offers (RFO) to replace the expiring
CalPeak-DWR contract is infeasible; and (3) SDG&E has not demonstrated
that its exercise of an option obtained in 2001 is a truly extraordinary
circumstance or a unique opportunity that exempts SDG&E from the
requirement to conduct a competitive RFO.

2. SDG&E has not demonstrated that utility ownership of the ECEF is the most
beneficial or cost-effective ownership structure for ratepayers after all the

costs and risks of utility ownership are taken into account.
IEP will address these and related points in the remainder of this protest.

I SDG&E HAS NOT COMPLIED WITH THE COMMISSION’S PROCUREMENT
POLICIES

As a matter of policy, the Commission has established that utilities should use
competitive approaches to procure resources. In D.07-12-052, the Commission stated:

We want to make it clear that we continue to believe in a
“competitive market first” approach. As such we believe that all
long-term procurement should occur via competitive
procurements, rather than through preemptive actions by the IOU,
except in truly extraordinary circumstances.*

For proposals for utility-owned generation (UOG), the Commission was more emphatic:
“Because the Commission has a strong preference for competitive solicitations, in all cases, if an
10U proposes a UOG outside of a competitive RFO, the IOU must make a showing that holding

a competitive RFO is infeasible.””

Although the Commission identified five categories of “truly
extraordinary circumstances” (later reduced to four in D.08-11-008) that might justify an

exception to this rule, none of them applies to the ECEF option.

'D.07-12-052, p. 209 (emphasis in original).
> D.07-12-052, p. 210.



A. SDG&E Has Not Exposed the ECEF Option to a Competitive Solicitation

SDG&E makes no claim in its application that the ECEF option was bid into a
competitive solicitation. Thus, the option has not been exposed to a competitive test, and there is
no basis to conclude that it is preferable to other alternatives for replacing the CalPeak-DWR
contract. Under the Commission’s procurement policies, a failure to conduct a competitive
solicitation for procurement of a UOG facility must be justified by either a showing that a
competitive RFO is infeasible or that the situation qualifies as a “truly extraordinary
circumstance.”

B. SDG&E Failed to Make a Strong Showing that a Competitive RFO Is
Infeasible

In its application, SDG&E makes no attempt to show that a competitive RFO is
infeasible. Thus, there can be no dispute that SDG&E has not made the “strong showing”
required by the Commission’s procurement policies.

SDG&E may attempt to justify its failure after the fact by suggesting that there
was insufficient time to conduct a competitive RFO to expose the ECEF option to a market test.
That contention should be quickly rejected. SDG&E acquired its option to purchase the ECEF in
2001, but it waited until January 2011 to seek the Commission’s authority to exercise an option
that is triggered by the expiration of the CalPeak-DWR contract on January 1, 2012. Having
chosen to wait so long to file its application, SDG&E cannot credibly contend that it lacked
sufficient time to conduct an RFO to replace the expiring contract.

It is illuminating that SDG&E proceeded very differently in a comparable
situation. When SDG&E obtained an option to purchase the El Dorado power plant, it filed the
application to exercise that option over four years before the triggering event, which allowed

plenty of time for an RFO and the Commission’s consideration of the desirability of exercising



the option. The RFO was issued on March 7, 2007, and even though the RFO involved a variety
of other products, SDG&E was able to receive bids, evaluate the bids, consult with the
Procurement Review Group, retain an Independent Evaluator (IE) to analyze the conduct of the
RFO, receive the IE’s report, and file an application five months later, on August 8, 2007.

Even within the tight time constraints SDG&E attempts to place on the
Commission, an RFO for the narrow purpose of replacing the expiring CalPeak-DWR contract
could be conducted and completed on a compressed schedule, and complying with the
Commission’s requirements need not unduly delay the ability of the Commission to render a
decision on the ECEF option by the end of this year. IEP notes that when Southern California
Edison Company (SCE) was confronted with a potential capacity shortage after the July 2006
heat storm, it responded to the Commission’s direction and quickly added a Summer 2007 track
to an RFO that was launched on August 14, 2006. Bids were due on September 19, contracts
were negotiated and signed by November 9, and an application seeking the Commission’s
approval (A.06-11-007) was filed on November 15, 2006, exactly three months after SCE was
directed to conduct an RFO for additional resources.

Thus, SDG&E’s failure to conduct a competitive RFO to test the ECEF option
should not be excused because SDG&E waited until the last year of the CalPeak-DWR contract
to seek authority to exercise the option.

C. The ECEF Option Is Not a Truly Extraordinary Circumstance or a Unique
Opportunity

Instead of conducting a competitive RFO as the Commission’s procurement
policies require in all cases or making a strong showing that an RFO is infeasible, SDG&E
asserts that its acquisition of ECEF is exempt from the competitive procurement requirement

under the “unique opportunity” exception. However, SDG&E offers little support for its claim.



In D.07-12-052, a “unique opportunity” was described as “an attractively priced resource
resulting from a settlement or bankruptcy proceeding.” Neither a settlement nor a bankruptcy (or
similar circumstance) is present here.

SDG&E tries to overcome this fundamental definitional problem in three ways.
First, it lists the characteristics of the ECEF that it believes are beneficial to ratepayers. But
even if SDG&E’s assertions are accurate, nothing about those claimed benefits is necessarily
unique to the ECEF or sufficient to constitute a unique opportunity. Other facilities may also be
low-cost, use commercially proven technology, be located in SDG&E’s service territory, and
offer resource adequacy capacity and quick-start capability. None of these characteristics,
individually or in combination, is clearly unique to the ECEF.

Second, SDG&E makes several unsupported assertions about the state of the
energy market, claiming that “it would be virtually impossible for any seller to offer a fully
constructed, operational facility with equivalent benefits at a lower cost,” and “conducting an
RFO to solicit similar projects would serve little purpose.” It is hardly as certain as SDG&E
portrays that no other seller could offer comparable capacity at a lower cost or that no similar
projects would bid in a competitive solicitation, given the opportunity. The more important
point, however, is that the Commission requires a competitive solicitation for UOG as a matter
of policy so that it is not put in the position of having to rely on a utility’s unsupported assertions
and its claims about the virtues of a prospective utility asset. Instead, the Commission requires a
competitive RFO, which will identify any more beneficial or lower-cost alternatives to the

proposed UOG facility. It will be “virtually impossible” for comparable facilities to offer a

> Application, pp. 6-7.



similar project at a lower price only if SDG&E is permitted to exercise its option without first
conducting a competitive solicitation, as the Commission’s policy requires.
Third, SDG&E offers a comparison of the ECEF option with the results of its
“Product 5” solicitation in its 2009 RFO. But that comparison ignores several fundamental
differences that undermine its validity:
e Product 5 requested offers for 10-year power purchase agreements, while the
ECEF option would result in a commitment (i.e., utility ownership) of at least
15 years. Bidders in the Product 5 solicitation were not given an opportunity
to bid for a longer commitment, but the ECEF “price” was calculated by
levelizing revenue requirements over a 15-year period.* In effect, bidders for
Product 5 were forced to attempt to recover fixed costs over 10 years, while
SDG&E gave itself 15 years to recover comparable costs. Moreover,
SDG&E’s attempts to correct for this discrepancy in the duration of the
commitment are based on unrealistic scenarios that have no relation to the
price a bidder might actually bid for a 15-year commitment. Specifically,
SDG&E adjusts for the 5-year discrepancy by (1) assuming a second 5-year
power purchase agreement (PPA) at the same price as the 10-year PPA; (2)
assuming a second 5-year PPA at a price equal to just the operation and

maintenance costs of the facility; or (3) assuming that SDG&E buys a new

* Testimony, p. 21. In other passages, SDG&E claims that savings from ECEF will increase “as
the revenue requirement decreases over the 15-year remaining book life of the plant” (p. 24)—a
statement that seems to contradict the levelization approach.



facility at the end of the 10-year PPA, which it sells after five years at its book
value adjusted for inflation.’

e Existing units subject to once-through cooling regulations issued by the State

Water Resource Control Board were not offered even the 10-year contract
option for Product 5; instead, they were limited to bids for a two-year contract
with eight one-year extension options.® For these units, SDG&E is in effect
comparing the price of a 15-year contract with the price of a two-year
contract.

SDG&E’s position also contradicts the approach it took in similar circumstances
when it obtained the Commission’s approval to acquire another UOG facility. In A.07-08-006,
SDG&E sought the Commission’s authority to exercise an option to purchase the 480 MW El
Dorado power plant. This application preceded the issuance of D.07-12-052 and the
Commission’s policy statement on how proposals for UOG should be handled. The option for
purchase of El Dorado resulted from a settlement, and thus could have qualified for an exception
to the competitive solicitation requirement, as a “unique opportunity,” had D.07-12-052 been in
effect at the time. Even without the guidance of D.07-12-052, however, SDG&E elected to
expose its option to a competitive solicitation of comparable resources. Even though SDG&E
might have assumed that it would be “virtually impossible” to match the price of the partially
depreciated El Dorado plant,’ the RFO attracted at least one other competitive offer. As it turned

out, the Commission determined that the El Dorado option was more beneficial than the

> Testimony, p. 22.
% Testimony, p. 14.

7 The El Dorado plant began commercial operation in May 2000, and pursuant to the option
SDG&E will take ownership in October 2011.



competitive offer, and in D.07-11-046, it authorized SDG&E to exercise the option. In issuing
its authorization, however, the Commission was able to rely on facts, not unsupported
assumptions, and on a comparison between the specifics of two projects, not on untested
assertions about the superiority of the El Dorado facility over all other alternatives.

D. The Consequences of SDG&E’s Failures

SDG&E’s proposed treatment of the ECEF option is contrary to both the
Commission’s policies and express instructions in D.07-12-052 and SDG&E’s own process for
demonstrating the benefits of the El Dorado option. The Commission should adhere to and
enforce its policy preference for competitive procurement and not authorize SDG&E to exercise
its option to purchase the ECEF unless and until it conducts a competitive solicitation to
determine the best resource to replace the expiring CalPeak-DWR contract.

In similar circumstances, the Commission acted quickly to dismiss a utility
application for UOG. In D.08-11-004, the Commission dismissed the application of Pacific Gas
and Electric Company (PG&E) to acquire the Tesla facility because:

PG&E’s proposal fails to conform to Commission policies under

which all long-term power should be obtained through

“competitive procurements, rather than through preemptive actions

by the Investor-owned Utilities, except in truly extraordinary
circumstances.”

More specifically, the Commission finds that facts that PG&E has
alleged in its application do not adequately establish that
conducting a request for offer is infeasible; a central requirement to
proposing utility owned generation outside of a competitive
process, as required by Decision 07-12-052.

(D.08-11-004, p. 2 (footnotes omitted).)
Although the precedent of the Tesla decision provides ample support for
dismissing SDG&E’s application, a more moderate remedy is appropriate in these

circumstances. SDG&E has time, if it chooses or the Commission so orders, to conduct an RFO



for resources to replace the expiring CalPeak-DWR contract. For that reason, as soon as is
procedurally possible, the Commission should issue an order suspending further processing of
this application and requiring SDG&E to conduct an RFO to replace the CalPeak-DWR contract.
SDG&E should be further required to supplement the testimony submitted with its application to
report the results of the RFO. At that point, this application can either proceed promptly to
resolution (if exercising the ECEF option proves to be the most beneficial and cost-effective way
to replace the expiring contract) or dismissal (if other resources are the most beneficial and cost-
effective way to replace the expiring contract).

II. UTILITY OWNERSHIP OF GENERATING RESOURCES

In the hybrid market structure, UOG proposals compete directly with projects
developed by independent power producers (IPPs), but the Commission has yet to develop a
systematic methodology for comparing the costs, benefits, and risk allocation associated with the
two forms of ownership. This issue is scheduled to be addressed in the current long-term
procurement proceeding, R.10-05-006, starting in Spring 2011. While the Commission has
delayed its consideration of this issue, proposals for UOG have continued to come before the
Commission. Recently, in the proceeding on the results of PG&E’s 2008 long-term request for
offers (A.09-09-021), some parties with access to confidential information concluded that the
benefits attributed to the UOG proposal were highly uncertain and were concentrated in the later
years of the plant’s assumed 30-year useful life, which distorted the comparison to 10-year PPAs
for projects sponsored by IPPs.® The point for purposes of this protest is that the Commission

cannot automatically assume that a utility’s assertions about the benefits of a project it hopes to

¥ See, e.g., Concurrent Opening Brief of The Utility Reform Network, A.09-09-021, April 14,
2010, p. 14.



own are accurate or that no other facility can provide greater benefits. The Commission needs to
look beyond the asserted “price” of a UOG proposals and consider all of the costs and all of the
risks, direct and indirect, that ratepayers are expected to bear for a UOG project. Unless all of
the costs and risks assigned to ratepayers are accounted for, a UOG-IPP comparison will be
unfairly and inaccurately skewed toward the utility’s proposal.

III. CONCENTRATION OF OWNERSHIP OF GENERATING RESOURCES

The hybrid market structure is on the verge of extinction in SDG&E'’s territory, as

SDG&E quietly acquires the dominant share of the generation resources in its area:

The 546 MW Palomar power plant, which was originally developed by
Sempra Energy Resources, became an SDG&E-owned project.
e After receiving no expressions of interest in a competitive solicitation,
SDG&E decided to develop the 46.5 MW Miramar II project using an
Engineering, Procurement, and Construction contract.” (SDG&E already
owns and operates the 46 MW Miramar I plant.)
e SDG&E acquired an option to purchase the 583 MW Otay Mesa power plant
at the expiration of its current 10-year PPA."
e Asdiscussed above, SDG&E obtained and exercised a option to purchase the
480 MW El Dorado power plant.
Thus, SDG&E owns or has the potential to own over 1,700 MW of gas-fired
capacity, nearly all of the new capacity brought on line since SDG&E divested its fossil

generation resources in 1998. If this current trend continues, SDG&E will re-emerge as a

? See D.09-01-008.
19'D.06-09-021.
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vertically integrated monopoly operating without any significant competitive pressure within a
decade.

The use of options to convert projects developed by IPPs into UOG facilities has
already drawn the Commission’s attention. In D.07-12-052, the Commission expressly
disapproved some utilities’ practice of requiring or including as an option a transfer of ownership
of a generating facility to the utility at the conclusion of a PPA. This practice “distorts the
market,” and the utilities were prohibited from including this requirement or option in their
competitive RFOs. "’

To be sure, SDG&E obtained the options to acquire these facilities before D.07-
12-052 was issued, and SDG&E received the Commission’s approval to acquire all of these
options and generating resources. Nevertheless, the Commission has stated its concern that
utility options to acquire the projects developed by IPPs can distort the market. For similar
reasons, SDG&E’s increasing ownership of generating resources should give the Commission
pause and should lead the Commission to closely scrutinize SDG&E’s latest proposed
acquisition.

IV. COMPLIANCE WITH RULE 2.6

A. Rule 2.6(b)

Rule 2.6(b) requires a party protesting an application to state the grounds for the

protest, the effect of the application on the protestant, and the reasons the protestant believes the
application is not justified and to stated whether it believes evidentiary hearings will be

necessary.

1'D.07-12-052, p. 212; see also pp. 287 (Finding of Fact No. 97), 297 (Conclusion of Law No.
49, and 306 (Ordering Paragraph No. 32).
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1. Grounds for the Protest

The grounds for IEP’s protest are stated in the preceding sections of this protest.

2. The Effect of the Application on IEP

IEP is a nonprofit public benefit corporation formed under the laws of the State of
California to encourage the development and use of independent electric resources. Its members
own and operate roughly 20,000 megawatts of electric generation capacity in California,
including about 5,000 megawatts of renewable and alternative generating resources. IEP has
been representing the interests of the developers and operators of renewable and other
independent electricity resources before the Commission, other agencies, the Legislature, and the
courts since 1982.

As the trade association for many of the IPPs providing electricity to California
consumers, IEP has an enduring interest in the structure and development of California energy
markets. IEP has been active in the proceedings that developed the current hybrid market
structure, including the proceeding that resulted in D.07-12-052. IEP has a continuing interest in
ensuring that the policies established in D.07-12-052 are followed and that UOG projects and
projects developed by independent producers compete fairly and are compared using
methodologies that consider all of the costs and risks that ratepayers bear when utilities acquire
ownership interests in generating resources on their behalf.

3. The Reasons the Application Is Not Justified

IEP has stated the reasons for its protest in the preceding sections of this protest.

4. Evidentiary Hearings

The issues raised in IEP’s protest are primarily issues of policy and the
implementation of the Commission’s policies, and evidentiary hearings are not required to

resolve these issues.
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B. Rule 2.6(d)

Rule 2.6(d) requires a party protesting an application to state any comments or
objections regarding the applicant’s statement on the proposed category, need for hearing, issues
to be considered, and proposed schedule.

IEP does not dispute SDG&E’s proposal that this is a ratesetting proceeding and
that no evidentiary hearings are required. As discussed above, IEP contends that SDG&E has
sidestepped the key issues that need to be resolved in this application.

IEP cannot agree with the schedule as proposed in the application. As discussed
above, I[EP urges the Commission, as soon as is procedurally possible, to suspend further
processing of this application and to require SDG&E to conduct an RFO to replace the CalPeak-
DWR contract. Once that RFO is completed and SDG&E supplements the testimony submitted
with its application to report the results of the RFO, the proceeding can resume on an expedited
schedule. If exercising the ECEF option proves to be the most beneficial and cost-effective way
to replace the expiring contract, this application can proceed promptly to resolution. If other
resources are the most beneficial and cost-effective way to replace the expiring contract, this
application can be promptly dismissed. In either event, the Commission stay on schedule to
issue its decision by the end of the year, provided that SDG&E commences the RFO promptly.

V. CONCLUSION

For the reasons stated in this protest, IEP respectfully requests the Commission to
suspend further processing of this application as soon as possible and to require SDG&E to
conduct an RFO to replace the CalPeak-DWR contract. Once that RFO is completed, SDG&E
should be further required to supplement the testimony submitted with its application to report
the results of the RFO. Depending on the results of the RFO, this proceeding can then either (1)

proceed promptly to resolution or (2) be dismissed.
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Respectfully submitted this 9th day of February, 2011 at San Francisco,

California.

GOODIN, MACBRIDE, SQUERI,
DAY & LAMPREY, LLP

Brian T. Cragg

505 Sansome Street, Suite 900
San Francisco, California 94111
Telephone:  (415) 392-7900
Facsimile: (415) 398-4321

By /s/Brian T. Cragg

Brian T. Cragg

Attorneys for the Independent Energy
Producers Association

2970/024/X126287.v4
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