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I. INTRODUCTION 

Pursuant to its duty to investigate utility-caused accidents under Section 315 of the 

Public Utilities Code, CPSD has been trying to assist this Commission in understanding 

the underlying facts of the Malibu Canyon Fire.  CPSD strongly opposes SCE’s 

Response, which contravenes this Commission’s ability to conduct a meaningful safety 

investigation.   

SCE’s Response confuses the distinction between a “communication” and 

underlying facts.1  While SCE’s Response concedes that underlying facts cannot be 

withheld from this Commission, it belabors the point that communications should be 

privileged.  However, SCE cannot withhold critical underlying facts by sending such 

facts to counsel and instructing a deposed witness not to answer key questions.2  CPSD’s 

Motion seeks the underlying facts, not the advice given by or sought from SCE’s Legal 

Department.  SCE proposes no valid basis for denying CPSD’s Motion.   

SCE’s Response also fails to disprove that SCE has already waived any privilege 

that could have purportedly attached to the Wind Load Data though its regulatory 

disclosures.  On October 25, 2007, SCE’s Frederick C. McCollum wrote a letter to the 

Commission in regards to this accident, purportedly in compliance with the Accident 

Reporting Requirements.3  Based on available evidence, there is a strong inference that 

Mr. McCollum reviewed and relied on the Wind Load Data in generating the  

October 25, 2007 letter to the Commission.  CPSD clearly has the right to obtain such 

underlying data, and not be forced to accept the “selective disclosure” of information by 

SCE. 

SCE also incorrectly seeks to categorize the Wind Load Data under the work 

product doctrine.4  Though such data is clearly not “absolutely” protected attorney-

generated material, SCE cites inconsistent precedent in an attempt to argue that it is.  

                                              
1 See SCE Response at 6-11. 
2 See, e.g., Zurich American Insurance Co. v. Superior Court of Los Angeles, 155 Cal.App.4th 1485, 1504.  See also 
State Farm Fire & Casualty Co. v. Superior Court of Los Angeles County, 54 Cal.App.4th 624. 
3 See Attachment 1. 
4 See SCE Response at 11-16.  
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Beyond that, even if “qualified” work product doctrine were applicable to the data, SCE 

fails rebut CPSD’s showing of prejudice.  CPSD would be clearly prejudiced considering 

the incomplete memory of Mr. Peralta, SCE’s improper refusal to allow Mr. Peralta to 

answer key questions, and the fact that Mr. Peralta had the opportunity to witness unique 

information that cannot be re-created.  

SCE also confuses the distinction between the investigatory powers of this 

Commission, and the discovery rights of civil plaintiffs.5  CPSD reminds SCE that all 

factual evidence must be turned over to this Commission during a safety investigation, 

and that such information can be submitted to this Commission under Section 583 of the 

Public Utilities Code and General Order 66-C, as a means of protecting confidential 

information.  Further, Section 315 of the Public Utilities Code prevents the admission of 

certain information related to this investigation in civil proceedings.   

II. SCE’S RESPONSE DIRECTLY CONTRAVENES THIS 
COMMISSION’S ABILITY TO CONDUCT A MEANINGFUL 
SAFETY INVESTIGATION 

 
SCE takes issue with CPSD’s discussion of SCE’s statutory and regulatory 

requirements.6  However, SCE’s analysis ignores the broader public safety context.  In 

R.08-11-005, the Commission observed that: 

As required by the Public Utilities Code, ‘[e]very public utility shall 
furnish and maintain such adequate, efficient, just, and reasonable 
service, instrumentalities, equipment, and facilities ... as are 
necessary to promote the safety, health, comfort, and convenience of 
its patrons, employees, and the public.’  (Pub. Util. Code § 451.)  In 
our broad grant of jurisdiction over public utilities in California, we 
are authorized to ‘do all things, whether specifically designated in ... 
[the Public Utilities Act] or in addition thereto, which are necessary 
and convenient’ to our regulation of public utilities, including, 
though not limited to, adopting necessary rules and requirements in 
furtherance of our constitutional and statutory duties to regulate and 
oversee public utilities operating in California.  (Id. § 701.) 

                                              
5 See SCE Response at 2, 16. 
6 See SCE Response at 4-5. 



421354 4

This Commission has comprehensive jurisdiction over questions of 
public health and safety arising from utility operations.  (San Diego 
Gas & Electric v. Superior Court (‘Covalt’) (1996), 13 Cal.4th 893, 
923-924.)  Our jurisdiction to regulate these entities is set forth in the 
California Constitution and in the Public Utilities Code.  (Cal. 
Constit., Art. 12, §§ 3, 6; Pub. Util. Code §§ 216, 701, 768, 1001.) 
Such utilities are required to ‘obey and comply with every order, 
decision, direction, or rule made or prescribed by the [C]ommission 
....’ (Pub. Util. Code § 702; see also, id. §§ 761, 762, 767.5, 768, 
770.)  The Commission is obligated to see that the provisions of the 
Constitution and state statutes affecting public utilities are enforced 
and obeyed.  (Pub. Util. Code § 2101.)7 

In order for this Commission to do its job in protecting the People of the State of 

California, it must have access to utility–facility data, such as the Wind Load Data.  If 

this Commission adopts SCE’s interpretation of attorney-client privilege and work 

product doctrine, then the Commission may as well also stop enforcing safety General 

Orders altogether.  SCE’s interpretation renders the Commission’s authority meaningless 

and proposes a glaring loophole to the Commission’s investigatory powers and mandate.  

According to SCE, the only thing that a utility under investigation needs to do in order to 

withhold “bad facts” from Commission scrutiny is to assign a lawyer to given 

investigation.8  Adopting such an interpretation would endanger the People of the State of 

California.  This is because it would vest the discretion of determining which facts are 

discoverable in a Commission safety investigation in a utility’s legal department, rather 

than the Commission.  This contravenes every statute and regulation that vests the 

Commission with its broad powers. 

 

 

 

 

 

                                              
7 OIR 08-11-005 at 6. 
8 See SCE Response at 3-17. 
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III. SCE CONCEDES CPSD’S CENTRAL THESIS THAT 
UNDERLYING FACTS OF THE MALIBU FIRE, SUCH AS THE 
WIND LOAD DATA, CANNOT BE CONCEALED FROM 
COMMISSION SCRUTINY, AND THUS SCE’S ASSERTION OF 
ATTORNEY-CLIENT PRIVILEGE IS ERRONEOUS 

 

SCE’s Response concedes CPSD’s central thesis in seeking the Wind Load Data.  

SCE states:  “SCE does not dispute the CPSD has the right to inquire about the 

underlying facts.”9  SCE, however, rests its opposition to CPSD’s Motion on a 

misconstruction of CPSD’s “primary argument.”  SCE incorrectly states that: “CPSD’s 

primary argument is that the Peralta documents are not subject to the attorney-client 

privilege because they contain factual information.”10  Yet the specific “contents” of each 

of Mr. Peralta’s documents are irrelevant to CPSD’s argument.  Indeed, CPSD’s 

Proposed Order, which was attached to its Motion, does not seek communications as 

defined by SCE.11  Rather, CPSD seeks the factual information itself, regardless of how 

or whether it was communicated to counsel.  The Order specifically seeks: 

The wind load data to be produced includes: the wind load results 
generated by Mr. Peralta and SCE’s wind load computer program as 
to the poles at issue in this investigation, any and all data inputs into 
SCE’s wind load computer program regarding the facilities at issue 
(including any and all computational assumptions and parameters 
within SCE’s wind load computer program), any and all data outputs 
of SCE’s wind load computer program regarding the facilities at 
issue, any and all observations, measurements and calculations 
gathered and/or utilized by Mr. Peralta regarding the Malibu Poles, 
and any and all numeric, categorical, and/or descriptive 
specifications (including diagrams and graphic representations) 
gathered and/or utilized by Mr. Peralta regarding the Malibu Poles 
(collectively “Wind Load Data”)12 

  

 In other words, the method by which SCE’s Legal Department was contacted, the 

nature of the communications between SCE and its Legal Department, and legal advice 

                                              
9 SCE Response at 6. 
10 SCE Response at 6.   
11 CPSD Motion, Attachment 1, at 1-2. 
12 CPSD Motion, Attachment 1, at 1-2. 
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given or sought, is not the subject of the request.  Rather, CPSD is seeking the underlying 

utility facility-related data.  SCE cannot conceal this data by simply sending it to its 

counsel.13   

 SCE’s Response focuses on attorney involvement in its investigation, sidestepping 

the nature of the actual facts being sought by CPSD.  Indeed, in a recent data request, 

SCE clarified the type of factual information that would be included in a given wind load 

analysis.  SCE states: 

Wind loading analysis for distribution, transmission and 
distribution/transmission facilities take into account the following 
data: 

 
• Pole species 
• Pole length 
• Pole class 
• Year installed 
• Circumference 
• Setting depth 
• Design criteria (e.g. 8 pound wind) 
• Deterioration type and amount (if applicable) 
• Conductor information (including communication conductor): 

o Conductor type/size 
o Attachment height 
o Span ahead/back 
o Angle ahead/back 
o Tension (lbs.) 
o Quantity of attachments 

• Equipment information: 
o Equipment description 
o Area (sq. ft.) 
o Weight 
o Attachment height 
o Transverse offset (ft.) 
o Quantity of attachments 

• Guy information (if applicable): 
o Guy type (size) 
o Angle from line (degree) 
o Angle type 

                                              
13 See, e.g., Zurich American Insurance Co. v. Superior Court of Los Angeles, 155 Cal.App.4th 1485, 1504.  See 
also State Farm Fire & Casualty Co. v. Superior Court of Los Angeles County, 54 Cal.App.4th 624. 
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o Attachment height 
o Lead length 
o Number of guys 
o Strut height 
o Assign conductor supported by the guy, including % of tension.14

 

  

 Essentially, SCE is trying to argue that the above-listed data, and related data 

categories, can be withheld from the Commission based on attorney-client privilege and 

work product doctrine.  SCE bases these propositions on the fact that Mr. Peralta was 

allegedly acting under the direction of counsel when he made his observations, 

measurements, calculations and ran his analysis.15  However, the fact that SCE allegedly 

involved its legal department in its investigation is completely inapposite to the question 

of whether or not the Commission can access such factual data about utility facilities 

from a utility.  If the Commission holds that such technical factual information can be 

shielded based on bare assertions of privilege, then the Commission’s ability to protect 

the People of the State of California, by learning the underlying facts of an accident, will 

be severely limited if not completely abrogated.16   

 SCE further states that Mr. Peralta testified to certain categories of information at 

his deposition.17  SCE notes that “SCE’s counsel expressly invited CPSD to ask Peralta 

about his recollection of the facts, and CPSD did so.”18  Yet, SCE incorrectly believes 

that “CPSD … may not go beyond such questions.”19  Specifically, SCE had stated at Mr. 

Peralta’s deposition:   

 
But if you have questions about his observations and to the extent he 
can recall what he observed, go ahead ask him what he recalls.  But 
I will not allow him to talk about what he conveyed to the law 
department.20 

                                              
14 See Attachment 2. 
15 See SCE Motion at 3-17. 
16 See Public Utilities Code § 315; General Order 95, Rule 17; General Order 95, Rule 19; D.06-04-055. 
17 SCE Response at 4. 
18 SCE Response at 6. 
19 SCE Response at 2. 
20 See Attachment 3 at 26.  (Emphasis added.) 
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 In other words, SCE is apparently operating under the erroneous assumption that 

all facts communicated to counsel are privileged, whereas un-communicated facts may be 

discovered to the extent that such facts are recalled by a witness.  This assumption is 

patently wrong.  This Commission and CPSD have the right to obtain the underlying 

facts regardless of whether such facts were communicated to an attorney or not.21  To 

hold otherwise would allow for the improper concealment of “bad facts” by virtue of 

simply sending such “bad facts” to counsel.    

 Utility-facility data is clearly accessible to the Commission and its staff.22  Yet, 

under SCE’s approach, data such as pole design criteria, deterioration, and equipment 

specifications, could be concealed from the Commission any time that SCE sends said 

information to a counsel.  Indeed, such a methodology would result in the concealment of 

critical data any time a major accident occurs, which is precisely when the Commission 

needs that data the most.   

 Similarly, SCE apparently believes that CPSD should be stuck with Mr. Peralta’s 

incomplete memory, such as his “I do not recall” response as to pole degradation, an 

important element in wind loading analysis.23  SCE’s approach blurs the line between 

underlying facts and a witness’ recollection of said facts.   

 Moreover, without even reaching the issue of Mr. Peralta’s credibility as to 

whether or not he recalled certain observations, the fact remains that he had written notes 

of his thoughts, observations, impressions and analysis on October 22, 2007, the day after 

the fire had occurred and the poles had fallen down.24  He then sent his handwritten notes 

and hard copies of his analysis to SCE’s Senior Investigator in its Claims Department, 

Frederick C. McCollum, who, on October 23, 2007, reviewed these recorded documents 

and discussed them with Mr. Peralta.  Mr. McCollum then sent these contemporaneous 

                                              
21 See, e.g., Zurich American Insurance Co. v. Superior Court of Los Angeles, 155 Cal.App.4th 1485, 1504.  See 
also State Farm Fire & Casualty Co. v. Superior Court of Los Angeles County, 54 Cal.App.4th 624. 
22 See Public Utilities Code § 315; General Order 95, Rule 17; General Order 95, Rule 19; D.06-04-055. 
23 See Attachment 3 at 132. 
24 See Attachment 4. 
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documents recording the factual matters to SCE’s attorneys, as if Mr. Peralta’s and Mr. 

McCollum’s factual knowledge at that time could forever be withheld from discovery by 

sending these documents to the attorneys.25  As discussed below in the waiver section of 

this reply, two days later on October 25, 2007, Mr. McCollum sent his report to the 

Commission in response to the Accident Reporting Requirements in D.06-04-055, 

Appendix B, which explicitly required SCE to provide, among other things, a detailed 

description of the nature of the incident, its cause, ….the utility’s response to the 

incident and the measures the utility took to repair facilities and/or remedy any 

related problems on the system which may have contributed to the incident.”26 

CPSD strongly disagrees with SCE’s approach, and believes that since SCE has 

possession of the Wind Load Data, said data should be promptly turned over.  As stated 

in the CPSD’s Motion to Compel, at page 4, the Notice of Depositions had instructed Mr. 

Peralta to bring to the deposition documents that refer to inspections, maintenance, 

testing and studies relating to the utility facilities involved in the Malibu Fire, and 

followed up with data requests.27  Indeed, any of the Wind Load Data cannot be legally 

withheld as such an action directly contravenes this Commission’s ability to access utility 

facility information for public safety purposes.28  Notwithstanding SCE’s refusal to turn 

over the documents of factual information to CPSD reflecting the witness’ observations 

and calculations, on the grounds of attorney-client privilege or work product doctrine, 

there is no basis under the law for claiming that the underlying facts are privileged. 

 Even a case that SCE relies on to support the proposition that “suppression of 

relevant evidence” may result from assertions of privilege, Costco Wholesale Corp. v. 

Superior Court 29, acknowledges the right to access underlying facts.  Costco recognized 

that: “[o]bviously, a client may be examined on deposition or at trial as to the facts of the 

                                              
25 See Attachment 4, at 1, Paragraphs 2-4. 
26 D.06-04-055, Appendix B.  (Emphasis added.) 
27 A copy the Notice of Depositions (Attachment 5) and an excerpt from the written data requests (Attachment 6) are 
attached to this filing. 
28 See Public Utilities Code § 315; General Order 95, Rule 17; General Order 95, Rule 19; D.06-04-055. 
29 47 Cal. 4th 725 (2009). 
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case, whether or not he has communicated them to his attorney.”30  SCE also concedes 

that Costco acknowledged “the presence of factual information ‘discoverable by other 

means’”31   

 Yet, SCE’s improper withholding of information at Mr. Peralta’s deposition 

precluded the “other means” of obtaining said information.  For example, SCE instructed 

Mr. Peralta not to reveal the results of the wind load study, or even his recollection of 

those results.32  SCE’s instructions were improper because the fact that said results may 

have been sent over to the Legal Department, even at the direction of counsel, does not 

immunize such results from discovery.33  SCE’s approach should be rejected because it 

results in the withholding of key, non-privileged data from the Commission.   

IV. SCE WAIVED ANY PRIVILEGE THAT COULD HAVE 
ATTACHED TO THE WIND LOAD DATA THROUGH ITS 
REGULATORY DISCLOSURES 

 

 SCE cites Kerns Construction Co. v. Superior Court 34 for the inapposite 

proposition that attorneys can order the production of privileged reports.35   Yet, Kerns 

did not address the facts of this matter, where SCE is required to make regulatory 

disclosures that include causal factual information.36  Further, SCE concedes in a footnote 

that that Kerns is really a waiver case that established that Southern California Gas 

Company had waived any privilege by a witness’ reliance on “privileged” reports.37  

Such waiver also exists in this matter based on SCE’s regulatory disclosures, as discussed 

below.  

                                              
30 Costco Wholesale Corp. v. Superior Court, 47 Cal. 4th 725, 766 (2009).  (Internal citations omitted.) 
31 SCE Response at 9.  Similarly, Scripps Health v. Superior Court, which SCE cited for a similar proposition, also 
recognized that “[i]t may be that the factual aspect of the reports will be revealed during some other aspect of 
discovery.”  109 Cal. App. 4th 529, 536 (2003).  Neither case counters CPSD’s central thesis that it has the right to 
access the underlying wind load data. 
32 See Attachment 3 at 36, 113-114. 
33 See, e.g., Zurich American Insurance Co. v. Superior Court of Los Angeles, 155 Cal.App.4th 1485, 1504.  See 
also State Farm Fire & Casualty Co. v. Superior Court of Los Angeles County, 54 Cal.App.4th 624. 
34 266 Cal. App. 2d 405 (1968). 
35 SCE Response at 7-8. 
36  See Public Utilities Code § 315; General Order 95, Rule 17; General Order 95, Rule 19; D.06-04-055. 
37 266 Cal. App. 2d 405 at 413-414.  See SCE Response at 8.   
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 On October 25, 2007, SCE’s Frederick C. McCollum wrote a letter to the 

Commission in regards to this accident, purportedly in compliance with the Accident 

Reporting Requirements.38  SCE concedes that those Accident Reporting Requirements 

require a report containing “a description of the incident and its cause, identification of 

casualties and property damage, and a description of a utility’s response to the incident 

as well as measures the utility took to repair affected facilities.39  The same Frederick C. 

McCollum, an SCE Investigator, reviewed Mr. Peralta’s notes, thoughts, and 

observations with Mr. Peralta by telephone on October 23, 2007, and received  

Mr. Peratla’s wind load analysis “shortly afterwards.”40   

 These facts create a strong inference that Mr. McCollum reviewed and relied on 

the Wind Load Data in generating the October 25, 2007 letter to the Commission.  CPSD 

clearly has the right to obtain such underlying data, and not be forced to accept the 

“selective disclosure” of information by SCE. 

 Further, the October 25, 2007 letter, within the context of the Accident Reporting 

Requirements, directly contravenes SCE’s arguments that the “sole” or “dominant” 

purpose was attorney-client communication.41  Rather, SCE has a statutory and 

regulatory obligation to relay detailed accident cause information to the Commission.42  

In fact, Mr. McCollum stated in his October 25, 2007 letter that:  “the initial reports 

indicate the wind gusts exceeded 100 mph at the time the circuit relayed.”43  Thus, SCE 

was providing the Commission with an opinion that high winds had caused the poles to 

fall, rather than pole overloading, in purported compliance with the Accident Reporting 

Requirements.  CPSD has the right to access the information that Mr. McCollum 

reviewed prior to issuing his required opinion as to cause (i.e.: the Wind Load Data).44   

                                              
38 See Attachment 1. 
39 SCE Response at 5.  (Emphasis added.) 
40 See Attachment 4.  
41 See SCE Response at 7-8. 
42 See Public Utilities Code § 315; General Order 95, Rule 17; General Order 95, Rule 19; D.06-04-055. 
43 See Attachment 1. 
44 See, e.g., National Steel Products Company v. Superior Court of Riverside County, 164 Cal.App.3d 476 (1985). 
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 If SCE believes that its reporting obligations interfere with attorney-client 

communications, then SCE could have appealed those requirements.  What SCE cannot 

do is purport to comply with those requirements through selective disclosure, and then 

withhold the “bad facts.”45  SCE has waived any privilege that could have attached to the 

Wind Load Data.    

V. SCE ASSERTION THAT THE WIND LOAD DATA ARE 
PROTECTED UNDER ABSOLUTE WORK PRODUCT DOCTRINE 
IS ERRONEOUS 

 
SCE makes the strained argument that the Wind Load Data should be protected 

under absolute work product doctrine.46  SCE relies on the proposition that a non-

attorney’s observations and impressions (such as Mr. Peralta’s) could be treated as 

absolute attorney-work product, if said non-attorney was acting under the direction of 

counsel.47  CPSD notes that the older case relied on by SCE in support of its proposition 

added parenthetical language to indicate its interpretation of work product doctrine, as it 

had previously been codified in the California Code of Civil Procedure section 2016.  

Rodriguez v. McDonnell Douglas Corp stated that: 

But that portion of Miller's notes which consisted of Miller's own 
comments about Higgins' statement is protected absolutely from disclosure 
by the attorney's work-product privilege as a ‘writing that reflects an 
attorney's [or attorney's agent's] impressions, conclusions, opinions, or 
legal research or theories.’48 
 

In apparent contradiction with Rodriguez, the more recent case cited by SCE 

neglected to add the parenthetical language “[or attorney's agent’s]” in its explanation of 

the doctrine.49  CPSD notes that Rico referenced the current work product doctrine 

statute, and that the facts in Rico involved a paralegal’s summaries intertwined with 

counsel’s thoughts.50 

                                              
45 See Kerns, 266 Cal.App.2d 405 at 414. 
46 SCE Response at 11-14. 
47 SCE Response at 11-14. 
48 87 Cal.App.3d 626, 648 (1978).  (Emphasis added.) 
49 Rico v. Mitsubishi Motors Corp., 42 Cal. 4th 807, 814-15 (2007). 
50 42 Cal. 4th 807, 814-15. 



421354 13

In any case, neither Mr. Peralta nor Mr. McCollum are lawyers.  The work that 

they conducted was part of their standard job functions, and had nothing to do with 

attorney impressions, conclusions, opinions, legal research or theories of any sort.  In 

view of the Commission’s Accident Reporting Requirements, SCE is required to report 

the cause of the fire to the Commission, which requires the reporting of SCE’s witnesses’ 

thoughts, not their attorneys’ mental impressions.  The current work product statute states 

that:  

(a) A writing that reflects an attorney’s impressions, conclusions, opinions, 
or legal research or theories is not discoverable under any circumstances. 
(b) The work product of an attorney, other than a writing described in 
subdivision (a), is not discoverable unless the court determines that denial 
of discovery will unfairly prejudice the party seeking discovery in 
preparing that party's claim or defense or will result in an injustice.51 

 
Since Mr. Peralta’s Wind Load Data, and Mr. McCollum’s review of the cause of 

the fire, do not fall under subpart (a), they should not be afforded absolute protection.  

SCE’s claim regarding absolute work product doctrine should be rejected.  

VI. SCE ASSERTION THAT THE WIND LOAD DATA ARE 
PROTECTED UNDER QUALIFIED WORK PRODUCT DOCTRINE 
IS ERRONEOUS 

 

 Ignoring its concession that CPSD should have access to underlying facts, SCE 

seeks to improperly veil the Wind Load Data under qualified work product doctrine.52  

Yet even if SCE’s view would be adopted on this issue, CPSD could nevertheless 

establish unfair prejudice and injustice if it were denied access to the Wind Load Data. 

 SCE apparently takes issue with the fact that CPSD did not identify all of the 

portions of the record where Mr. Peralta failed to provide underlying facts to CPSD.53  In 

                                              
51 Cal. Code Civ. Proc. § 2018.030. 
52 See SCE Response at 14-16.  
53 SCE Response at 15. 
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response, CPSD would note the following deposition responses regarding Mr. Peralta’s 

observations of the Malibu Poles54: 

  Q:  Do you recall what street you where on? 
  A:  I couldn’t tell you the name of the road.55 
  … 
  Q:  What time of day did Rick McCollum call you? 
  Mr. Cardoza:  Don’t guess.  If you know you can testify. 
  A:   I can’t give you the time. 
  Q:   But you recall it being in late October of 2007? 
  A:   I know it was in October, but I couldn’t tell you what time and date. 

Q:  Okay. Other than telling you the -- in regard to the three poles that you 
looked at in October of 2007, what facilities were on them? 
A:  I could tell you there was conductors and communication on the pole 

that I remember.56 
… 
Q:  Do you recall the pole numbers? 
A:  No. 
… 
Q:  What did you observe, other than the fact that there were conductors 
and other facilities on these poles? 
A:  That there were three poles down. 
Q:  When you say “down,” what do you mean? 
A:   They were laying on the ground. 
Q:   All three of them? 
A:  Yes. 
Q:  Was any portion of any of the three poles still in the ground, as in 

embedded in the ground, at the time that you observed them? 
A:  I don’t -- I don't remember. 
… 
Q:  What did you write in those notes? 
A:  Just information that – what was on the poles, wrote them on a 
worksheet.57 
… 
Q:  When you talked to him [Mr. McCollum], what did you talk about? 
Mr. Cardoza:  Okay.  I’m going to object to that question.  [Witness was 
instructed not to answer].58 

                                              
54 CPSD notes that this is not an exhaustive list of all of the occasions where Mr. Peralta could not remember factual 
information.   
55 Attachment 3 at 17. 
56 Attachment 3 at 18. 
57 Attachment 3 at 19-20. 
58 Attachment 3 at 22. 
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… 
Q:  Okay. Now, when you arrived at the scene in Malibu in 2007 and 
observed the three poles that had failed, did have observe any pole 
degradation on any of those poles? 
A:   I don't recall. 
Q:   Do you recall seeing the three poles? 
A:   Yes. 
 
Q:   Okay. Okay. Now, going through categories.  Did you see any shell rot 
on any of the poles? 
A:   No, because I did not excavate any of the structures. I just looked at the 
structures that were just laying down. 
Q: Okay. Did you see any mechanical damage on any of the poles? 
Mr. Cardoza:  I'll object as vague as phrased. 
A: I didn't note it nor -- because the crews were working on the poles, so I 
didn't notice. 
Q:   Did you note any insect damage on the poles? 
A:   Not that I'm aware of. 
Q:   What do you mean when you say, “Not that I'm aware of”? 
A:   It's been two, two and a half years, and I don't remember. I've 
looked at so many poles that have gone down that I don't recall. 
Q:   How about woodpecker holes? 
A:   I don't remember seeing woodpecker holes. I don't recall. 
Q:   Were the poles laying down on the road? 
A:   No. 
Q:   Where were they? 
A:   Majority of the poles were laying down into the canyon (indicating). 
Q:   Were the poles cut in sections? 
A:   I don’t recall, because crews were working on them. 
Q:   What were the crews doing to them? 
A:   They were removing conductors and just trying to remove the poles.  
But like I said, I was only there probably less than an hour. 
Q:   Do you recall looking at the pole identification numbers? 
A:   Only based on what the inventory match showed me. 
Q:   Right.  But did you see the pole identification numbers on the pole? 
A:   I could have, but I don’t recall. 
Q:   Did you confirm that you were looking at the right poles? 
A:   Based on the inventory.  But I couldn't remember whether or not I 
confirmed the down poles with the associated number that was on the 
inventory map.59 
 

                                              
59 Attachment 3 at 132-134.  (Emphasis added.) 
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 While Peralta did recall some information, the quality of his memory of important 

factual information was clearly limited.  Further, SCE’s counsel instructed him not to 

answer CPSD’s questions on discoverable topics such as the results of his study and his 

recollection of those results.60  According to the deposition transcript, SCE’s counsel 

instructed Mr. Peralta not to answer CPSD’s questions on 11 separate occasions.61 

 Thus, SCE’s reference to Mr. Peralta providing some information62 does not mean 

that SCE has satisfied its requirements to turn over the underlying facts to CPSD.  CPSD 

would be prejudiced by being forced to rely on Mr. Peralta’s incomplete recollections, 

among improper instructions not to answer.  SCE has the ability to produce the Wind 

Load Data to CPSD, and cannot veil said data in improper objections and memory loss.   

 Beyond that, CPSD notes that Mr. Peralta was sent to the scene right after the 

accident for a reason.  He was in the unique position to view the poles prior to them being 

taken away from the scene.  He was also able to view the poles as they existed the day 

after the accident.  Pole degradation is a process that occurs over time, and Mr. Peralta’s 

observations were thus unique and impossible to replicate.  CPSD would thus be 

prejudiced by not being able to access such information.   

VII. COMPELLING THE WIND LOAD DATA IN THIS PROCEEDING 
SHOULD NOT IMPACT THE CIVIL LITIGATION 

 

SCE implies that if the Wind Load Data is compelled in this proceeding, it may be 

forced to turn over such information in the associated civil litigation regarding the Malibu 

Fire.63  SCE is mistaken.  SCE can invoke Section 583 of the Public Utilities Code and 

General Order 66-C, as a means of asserting confidentiality.  This process would offer 

protection to the Wind Load Data from civil plaintiffs.  Further, SCE can already rely on 

Section 315 of the Public Utilities Code, which prevents the admission of certain 

information related to this investigation in civil proceedings.  As discussed above, in 

regards to utility facilities, the Commission has far broader investigatory powers than 
                                              
60 See Attachment 3 at 36, 113-114. 
61 See Attachment 3 at 5. 
62 See SCE Response at 2. 
63 See SCE Response at 2, 16. 
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civil plaintiffs, and SCE cannot point to civil litigation concerns as a means of frustrating 

a Commission inquiry.  This is particularly true when SCE can rely on Sections 315 and 

583 of the Public Utilities Code, as well as General Order 66-C, as protective measures.  

VIII. CONCLUSION 
 
SCE’s arguments, as well as the similar arguments raised by other Respondents in 

this proceeding, should be rejected.  CPSD’s Motion to Compel the Wind Load Data 

should be granted. 

Respectfully submitted, 
 
/s/       EDWARD MOLDAVSKY 
      
 Edward Moldavsky 

 
Attorney for the Consumer Protection 
and Safety Division 
 
California Public Utilities Commission 

            505 Van Ness Ave. 
            San Francisco, CA 94102 
            Phone: (415) 703 5134 

April 15, 2010      Fax: (415) 703-2262
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