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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE 

STATE OF CALIFORNIA 

 
Application of San Diego Gas & Electric 
Company for Review of Its Proactive De- 
Energization Measures and Approval of 
Proposed Tariff Revisions.  (U902E) 

)
) 
)
) 
) 

Application 08-12-021 
(Filed December 22, 2008) 

RESPONSE OF SOUTHERN CALIFORNIA EDISON COMPANY (U 338-E) IN 
SUPPORT OF MOTION TO STRIKE OF SAN DIEGO GAS & ELECTRIC COMPANY 

I. 

INTRODUCTION 

Pursuant to Rule 11.1 of the California Public Utilities Commission’s (CPUC or 

Commission) Rules of Practice and Procedure, Southern California Edison Company (SCE) 

hereby files this response in support of San Diego Gas & Electric Company’s (SDG&E) Motion 

to Strike the response filed jointly by the Division of Ratepayer Advocates (DRA) and the 

Consumer Protection and Safety Division (CPSD) on October 8, 20101 in the above-captioned 

proceeding.   

SCE agrees with SDG&E that the DRA and CPSD response exceeds the scope of the 

pleading to which it allegedly responds, and is therefore improper.  Moreover, the extraneous 

material inserted into the response purporting to interpret General Order (GO) 95’s safety factor 

                                                 

1 JOINT RESPONSE OF THE CONSUMER PROTECTION AND SAFETY DIVISION AND THE DIVISION 
OF RATEPAYER ADVOCATES IN SUPPORT OF DISABILITY RIGHTS ADVOCATES’ PETITION FOR 
MODIFICATION OF DECISION 09-09-030. 
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requirements – none of which is responsive in any way to the DisabRA PFM – is an improper 

attempt to insert into this proceeding an argument that is directly at issue in a pending 

adjudicatory proceeding, I.09-01-018 (the Malibu Fire OII).2  For these reasons, and the reasons 

stated in SDG&E’s Motion, the DRA/CPSD response should be stricken in its entirety. 

II. 

BACKGROUND 

On December 22, 2008, San Diego Gas & Electric Company (SDG&E) filed an 

Application (08-12-021) for review of its plan to de-energize circuits during periods of high fire 

danger, and for approval of proposed tariff revisions (the Emergency Power Shut-Off Plan, or 

EPSO).  The Commission denied SDG&E’s application in D.09-09-030 (the EPSO decision) and 

ordered SDG&E to convene a stakeholder collaboration process to discuss the issues raised in its 

application.  In the EPSO decision, the Commission also affirmed SDG&E’s statutory right to 

shut off power in emergency situations when necessary to protect public safety.3  On September 

7, 2010, Disability Rights Advocates (DisabRA) filed a petition to modify (PFM) the EPSO 

decision.  The PFM asked the Commission to adopt certain language changes in the EPSO 

decision, all of which dealt with notice to customers and mitigation measures.   

On October 8, 2010, DRA and CPSD jointly filed a response in support of DisabRA’s 

PFM.  It is this response that is the subject of SDG&E’s Motion to Strike.  The DRA/CPSD joint 

response improperly addresses issues not raised in the PFM.  For example, rather than discuss 

whether and how to provide notice to customers, DRA/CPSD ask that the Commission not 

permit SDG&E to shut-off power at all using the statutory obligations described in the EPSO 

                                                 

2 SCE does not believe it is appropriate under the Commission’s ex parte rules for a party to an adjudicatory 
proceeding to litigate by proxy in a different proceeding an argument that is directly at issue in the pending 
adjudicatory proceeding.  SCE, like CPSD, is a party to both the Malibu Fire OII and this proceeding.  SCE has 
attached as Exhibit B to this response its motion filed in the Malibu Fire OII seeking to strike the testimony that 
is at the heart of this matter.  Thus, this issue is contested in the Malibu Fire OII and should be litigated in that 
proceeding. 

3 D.09-09-030 at pp. 61-62 & Conclusions of Law No. 3. 
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decision and under the conditions SDG&E has determined are appropriate.4  And instead of 

discussing potential mitigation measures, DRA/CPSD spend a considerable amount of time in 

their response explaining CPSD’s strained interpretation of GO 95’s safety factor requirements.5   

III. 

THE DRA/CPSD RESPONSE CONTAINS IMPROPER ARGUMENT  

AND SHOULD BE STRICKEN 

The DRA/CPSD response is not a response at all – it is a collateral attack on the 

Commission’s EPSO decision.  DRA and CPSD do not appear to agree with the Commission’s 

recognition in that decision of the utilities’ statutory obligation to protect public safety by, 

among other things, shutting off the system.6  But instead of filing their own Application for 

Rehearing or Petition for Modification of the EPSO decision, their pleading is masquerading as a 

response to DisabRA’s PFM, which seeks only to insert the following italicized language into 

the EPSO decision: 

[If SDG&E shuts off power under these circumstances, it must take 
appropriate steps to provide notice to its customers and to mitigate 
the effects of the shutoff, to the extent feasible under the 
circumstances.] Any decision by SDG&E to shut off power under 
its existing statutory authority, [including the adequacy of any 
notice given and any mitigation measures implemented by SDG&E 
during that shutoff], may be reviewed by the Commission pursuant 
to its broad jurisdiction over matters regarding the safety of public 
utility operations and facilities.7 

Instead of responding to DisabRA’s suggestions, DRA and CPSD filed a wholly 

inappropriate pleading, which fails even to purport to respond to the DisabRA PFM.  It is telling 

that the three main point headings in the discussion section of the DRA/CPDS response are:  “A.  

SDG&E Should Not Be Allowed to Shut-Off Electric Power When Wind Gusts Reach 56 mph”; 
                                                 

4 DRA/CPSD response at pp. 2-3. 
5 DRA/CPSD response at pp. 8-10. 
6 D.09-09-030 at pp. 61-62 & Conclusions of Law No. 3. 
7 DisabRA PFM at p. 4.  SCE and SDG&E filed responses opposing DisabRA’s PFM.  For the reasons stated in 

those responses, DisabRA’s proposed modifications to the EPSO decision should not be adopted. 
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“B.  SDG&E’S Proposed Shut-Off of Electric Power Would Be in Direct Contravention of Three 

Commission Orders, and, Therefore, Should Result in the Institution of Contempt Proceedings If 

SDG&E Proceeds with Its Threats”; and “C.  SDG&E’S Interpretation of General Order 95 and 

Its Mandatory Safety Factor Requirements Is Erroneous.”  Not one of these arguments has 

anything to do with customer notice or mitigation measures prior to or following a statutory shut-

off event. 

It is unclear whether the Commission could even grant the request DRA/CPSD seek in 

their response.  Before the Commission is DisabRA’s PFM, which the Commission can either 

grant or deny.  But in either case, the EPSO decision’s direction to SDG&E regarding statutory 

shut-off will stand.  If DRA and CPSD are serious about their arguments, they need to raise those 

arguments properly.8  Their response to the DisabRA PFM is completely superfluous and should 

be stricken entirely from this proceeding. 

IV. 

THE DRA/CPSD RESPONSE CONTRAVENES THE EX PARTE RULES 

In addition to bearing no relationship to the pleading to which it purports to respond, the 

DRA/CPSD response is notable for an additional reason – it inserts into this proceeding 

arguments that are directly at issue in a pending adjudicatory proceeding.  And because those 

arguments were not made “on the record” in the adjudicatory proceeding, the response appears to 

contravene the Commission’s ex parte rules.9  Thus, the response should be stricken for this 

reason as well. 

                                                 

8 Since the interpretation of the GO 95 safety factors is a matter of statewide concern, to raise these arguments 
properly, DRA and CPSD must involve all stakeholders in a statewide process while adhering to the 
Commission’s ex parte rules with respect to the Malibu Fire OII, in which CPSD is a party. 

9 See Rules 8.1(c) and 8.2(b) of the Commission’s Rules of Practice and Procedure.  
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In the Malibu Fire OII (I.09-01-018), CPSD argues in its filed testimony that wood poles 

in Grade A construction must withstand a wind speed of 92.4 mph.10  According to CPSD, if a 

wood pole fails in a wind storm with a maximum wind speed of less than 92.4 mph, then such 

pole must have been overloaded.11  CPSD’s argument is based upon its interpretation (or the 

interpretation of particular staff members) of GO 95’s safety factor requirements, and it is the 

same argument CPSD advances in the joint response for arguing that SDG&E’s 56 mph shut-off 

criteria is too low.12 

As established above, the DRA/CPSD response was not filed to respond to the DisabRA 

PFM.  Instead, it was filed in order to advance an affirmative argument that is currently being 

contested in a pending adjudicatory proceeding.13  The Commission’s ex parte rules are 

designed, among other things, to constrict arguments at issue in an adjudicatory proceeding to 

the record in that proceeding.  The DRA/CPSD response interjects those arguments into this 

proceeding, where SCE cannot respond or defend against them without itself running afoul of the 

ex parte ban.  For this reason, the DRA/CPSD response should be stricken, and CPSD should be 

directed to litigate the safety factor issue in the Malibu Fire OII. 

                                                 

10 See Attachment A hereto:  I.09-01-018, DIRECT TESTIMONY OF THE CONSUMER PROTECTION AND 
SAFETY DIVISION REGARDING THE MALIBU CANYON FIRE OF 2007, Testimony of Kan-Wai Tong, 
pp. 3-1 to 3-4. 

11 Id. 
12 Compare, from Tong’s testimony at p. 3-1: 
 
 “If the Respondents had properly designed, constructed and maintained their facilities, the facilities would not 

have failed at a wind speeds of less than 92.4 miles per hour.” 
 
to the following from the DRA/CPSD response at pp. 8-9: 
 
 “After the deterioration reaches the 2.6666 level, the pole must be replaced. This means that a joint use pole 

should be able to withstand at least a force of 21.36 pounds per square foot (or more than 91 mph) or it would 
have to be replaced.” 

 
13 See Exhibit B hereto, the respondents Motion to Strike CPSD’s testimony on this subject, filed on the record in 

the Malibu Fire OII. 
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V. 

CONCLUSION 

For the reasons stated herein and in SDG&E’s Motion to Strike, the DRA/CPSD joint 

response to DisabRA’s PFM should be stricken in its entirety. 

Respectfully submitted, 
 
JAMES M. LEHRER 
ROBERT F. LeMOINE 

 /s/   ROBERT F. LeMOINE 
By: Robert F. LeMoine 

Attorneys for 
SOUTHERN CALIFORNIA EDISON COMPANY 

2244 Walnut Grove Avenue 
Post Office Box 800 
Rosemead, California  91770 
Telephone: (626) 302-4182 
Facsimile: (626) 302-6693 
E-mail:robert.f.lemoine@sce.com 

November 3, 2010 
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ROBERT ELLIOTT                            SCOTT MOSBAUGH                           
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
ENERGY DIVISION                           EXECUTIVE DIVISION                       
AREA 4-A                                  ROOM 5207                                
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
                                                                                   
                                                                                   
TIMOTHY KENNEY                            MELODIE DURHAM                           
CALIF PUBLIC UTILITIES COMMISSION         OFFICE OF THE STATE FIRE MARSHAL         
DIVISION OF ADMINISTRATIVE LAW JUDGES     WILDLAND FIRE PREVENTION                 
ROOM 5015                                 1131 S STREET                            
505 VAN NESS AVENUE                       SACRAMENTO, CA  95811                    
SAN FRANCISCO, CA  94102-3214                                                      
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