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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF CALIFORNIA 

 
 
Order Instituting Rulemaking to Continue   
Implementation and Administration of  Rulemaking 08-08-009 
California Renewables Portfolio Standard  (Filed August 21, 2008) 
Program. 
 

 
 

RESPONSE OF SILVERADO POWER LLC TO 
APPLICATION FOR REHEARING OF DECISION NO. 10-12-048 FILED BY 

NEXTERA ENERGY RESOURCES 
 

 

Pursuant to California Public Utilities Commission (the “Commission” or 

“CPUC”) Rule of Practice and Procedure 16.1(d), Silverado Power LLC (“Silverado”) 

respectfully submits this response supporting the Application for Rehearing of Decision 

No. 10-12-048 filed by Nextera Energy Resources (“NextEra”) on January 18, 2011. 

Silverado is a developer of utility-scale solar projects and has 600 megawatts 

(“MW”) of utility-scale projects in various stages of development across the United 

States.  Silverado expects all of the projects it currently has under development to be 

eligible for qualifying facility (“QF”) status under the Public Utility Regulatory Policy 

Act (“PURPA”).1  Silverado is interested in participating in various Commission-

approved renewable energy procurement programs, but Silverado also desires to pursue 

bilateral negotiations with utilities for the sale of output from projects that may not fit 

neatly into one of the Commission’s approved programs.  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1  See 18 C.F.R. § 292.204(a). 
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I. Background 

 In an effort to expand opportunities for small-scale renewable generation to 

participate in California’s renewable portfolio standard (“RPS”), the Commission 

initiated a proceeding to consider whether it should expand the feed-in tariff program it 

implemented pursuant to California Assembly Bill (“AB”) 1969 (2006), which was 

subsequently expanded by Senate Bill (“SB”) 380 (2008) and SB 32 (2009), to include 

larger RPS-eligible generators.  On August 27, 2009, Administrative Law Judge (“ALJ”) 

Mattson issued a Ruling Regarding Pricing Approaches and Structures for a Feed-in 

Tariff in this proceeding.  The Ruling requested comment on pricing proposals and 

included, as an attachment, a proposal by the Energy Division for a renewable auction 

mechanism (“RAM”).  Following a lengthy discussion of the merits of different 

wholesale pricing approaches, ALJ Mattson issued a Proposed Decision (“PD”) on 

August 24, 2010 proposing adoption of the RAM as a means of better incorporating RPS-

eligible resources less than 20 MW into the state’s RPS program.   

ALJ Mattson’s PD included no discussion of a potential prohibition on bilateral 

contracting options for small generators. To the contrary, the PD repeatedly referred to 

bilateral contracting as a continuing option for sellers that either do not qualify for or are 

not selected in a RAM solicitation.2   

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2  See, e.g., PD at p.9 (“It is important to note that we provide RAM as an additional 

tool . . . but do not foreclose any project from using an alternate approach which 
works better for the seller. . .includ[ing]. . . bilateral negotiations, the qualifying 
facility (QF) market.”) [emphasis added]; PD at p. 17 (“This will naturally channel 
projects that will take a longer amount of time to other procedures (e.g., annual bid 
solicitation, bilateral negotiation).”); PD at p.62 (“sellers have other opportunities 
that permit negotiations if and when necessary (e.g., bilateral negotiations. . .)”). 
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On December 16, 2010, the Commission issued Decision 10-12-048 (the “RAM 

Decision”), which substantially modified the PD and, in doing so, created ambiguity as to 

whether the Commission intended to preclude opportunities for small-scale projects less 

than 20 MW in capacity to enter into bilateral contracts with utilities outside of the RAM 

procurement process.3 

 On January 18, 2011, PG&E, SCE and NextEra filed applications for rehearing on 

certain aspects of the RAM Decision.  NextEra’s application focused on the ambiguity in 

the RAM Decision regarding the ability of utilities and small power producers, in 

particular QFs, to continue entering into bilateral contracts with electric utilities.  NextEra 

requested that the Commission grant rehearing and clarify that it did not intend in issuing 

the RAM Decision to preclude opportunities for QFs to enter into bilateral negotiations 

with utilities subject to the RAM Decision.  For the reasons set forth below, Silverado 

supports NextEra’s Application for Rehearing of Decision No. 10-12-048 and urges the 

Commission to clarify in the findings of fact and conclusions of law in the RAM 

Decision that QFs may continue to negotiate and enter bilateral contracts with 

California’s electric utilities.  

  

II. Discussion 

 The RAM Decision creates uncertainty for renewable project developers that 

desire to enter into bilateral contracts with the state’s Investor Owned-Utilities (“IOUs”) 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3  See RAM Decision Conclusion of Law No. 5, p.  86: “The IOUs should be required 

to use RAM exclusively for the procurement of system-side renewable projects up 
to 20 MW in size with the exception of other Commission-approved programs such 
as the utility solar photovoltaic programs . . . and annual RPS solicitations. IOUs 
should not use voluntary programs that target the same market segment or bilateral 
negotiations.” 
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due to what appears to be an inadvertent error in the RAM Decision. On the one hand, the 

RAM Decision states that it would be “contrary to the intent of this program to allow 

projects in this size range [20 MW and less] to use other procurement options, in 

particular voluntary programs that target the same market segment or bilateral 

negotiations.”4  On the other hand, the RAM Decision states that “nothing in this decision 

alters the decisions and obligations related to. . . purchases from QFs pursuant to 

PURPA.”5  Thus, from the body of the RAM Decision, it appears that QFs are exempt 

from RAM’s prohibition on bilateral contracts.  However, only the prohibition on 

bilateral contracts is carried into the RAM Decision’s conclusions of law. There is no 

conclusion of law to give affect to the exemption for QFs.6  According to NextEra, the 

uncertainty created by this omission has undermined its ability to bilaterally negotiate 

contracts with Southern California Edison despite the QF status of NextEra’s facilities at 

issue. 

 Silverado agrees with NextEra that the ambiguity in the RAM Decision regarding 

QF contracting can be easily remedied if the QF exemption in the body of the RAM 

Decision is included in the RAM Decision’s conclusions of law.  Specifically, Silverado 

supports NextEra’s first proposed conclusion of law, which states:  

“Nothing in this RAM Decision should apply to contracts with facilities 
that qualify as small power producers pursuant to PURPA and 18 CFR 
292.201 et. seq. The IOUs are permitted to continue bilateral negotiation 
with QFs under 20 MW.”7 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
4  RAM Decision at pp.3-4.  
5  RAM Decision at p.22, n. 40. 
6  See RAM Decision, Conclusions of Law Nos. 5 and 6, pp. 86-87. 
7  See NextEra Application, Exhibit A. 
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 Silverado believes that an intentional prohibition against bilateral contracting 

opportunities between QFs and utilities would represent a significant shift in the 

Commission’s policy allowing IOUs the flexibility to use bilateral contracting along side 

competitive solicitations to meet procurement requirements,8 and, as such, would need to 

be clearly scoped into a proceeding to ensure that interested persons are provided 

reasonable opportunity to provide comment.9  In this instance, it is unclear whether the 

Commission intended to introduce a significant shift in its procurement contracting 

policy without such a significant shift in policy having been scoped into the proceeding.10   

Silverado also notes that the PD included no indication of a potential prohibition 

on bilateral contracting opportunities for small renewable generators.  The ambiguity 

present in the RAM Decision was introduced by last minute changes to the PD that were 

not subject to comment.  Had the Commission intended to alter its procurement 

contracting policies, it would have been necessary to provide parties an opportunity to 

comment through issuance of an alternate PD.11 Since no alternate PD was issued, there 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
8  See, e.g., D.09-06-049 at p. 2 (June 22, 2009) (“The RPS has a variety of 

procurement vehicles, including competitive solicitations and bilateral contracts.”); 
D.07-09-040 at p.12 (Sept. 20, 2007) (adopting market-based contract options in 
“addition to the competitive solicitation and bilateral contracting options already 
available to QFs.”); D.04-01-050 (Jan. 22, 2004) (holding that QFs with expiring 
contracts may enter into new bilateral contracts rather than accept a standard offer 
contract or bid in competitive solicitation). 

9  See, e.g., Commission Rule 7.3 (requiring that issues be properly scoped); Utilities 
Code § 311(e) (requiring issuance of an “Alternate” for public review and comment 
prior to Commission vote when a substantive change is made to a PD). 

10  See So. Cal. Edison, 140 Cal. App. 4th at 1107 (issue must be in the scope of issues 
in a scoping memo for a decision to be procedurally valid).     

11  See D.06-05-043 at p.13 (May 25, 2006) (“revisions to a PD that constitute more 
than a mere editorial change and result in a substantive change that affects the 
outcome of the proposed decision constitute an alternate decision”); see also Public 
Utilities Code § 311(e). 
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was no opportunity for parties to identify the apparent inconsistency between the 

discussion in the body of the RAM Decision and the conclusions of law.  Silverado 

believes this omission can be easily corrected by inserting an appropriate conclusion of 

law exempting QFs from the prohibition on bilateral contracting into the RAM Decision. 

 If a prohibition on QF bilateral contracting is intentional, Silverado believes such 

a prohibition is preempted by federal law.  PURPA governs sales and purchases between 

QFs and electric utilities.12  Federal Energy Regulatory Commission (“FERC”) 

regulations implementing PURPA grant QFs and electric utilities the ability to negotiate 

rates and terms of QF purchases.13  To the extent the RAM Decision intends to bar 

utilities from entering into bilateral contracts with QFs, such action would be inconsistent 

with the intent of PURPA to encourage renewable generation and would be preempted by 

FERC’s PURPA regulations.14 Commission precedent clearly recognizes that FERC 

regulations provide QFs an option of bilateral contracting.15  Thus, to the extent the RAM 

Decision subverts rights currently enjoyed by QFs regarding the ability to bilaterally 

negotiate contracts with utilities outside of the RAM, such action is preempted by federal 

law. 

 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
12  See 18 C.F.R. § 292.301(a). 
13  18 C.F.R. § 292.301(b) provides that “nothing in this subpart. . . limits the authority 

of any electric utility or any qualifying facility to agree to a rate for purchase, or 
terms or conditions relating to any purchase, which differ from the rate or terms or 
conditions which would otherwise be required by this subpart.”  

14   See Fidelity Savings & Loan Assoc. v. De La Cuesta, 458 U.S. 141, 153 (1982) 
(state law preempted when in conflict with federal regulations).   

15   See Order Instituting Rulemaking No.2, 1980 Cal. PUC Lexis 1300,*26 (CPUC 
Sept. 3 1980) (“it is obvious from the FERC’s Section 210 rules that the [CPUC] is 
only to implement standards that provide rights and protections which will 
“buttress” a [QF]’s ability to negotiate with an electric utility.”). 
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III. Conclusion 
 

For the reasons stated herein, the Commission should grant rehearing of D.10-12-

048 and insert a conclusion of law into the RAM Decision stating: “Nothing in this RAM 

Decision should apply to contracts with facilities that qualify as small power producers 

pursuant to PURPA and 18 CFR 292.201 et. seq. The IOUs are permitted to continue 

bilateral negotiation with QFs under 20 MW.”16 

 

Respectfully submitted this February 2, 2011. 
 
 
/s/ Kevin T. Fox 
______________________ 
 
KEVIN T. FOX 
Keyes & Fox LLP 
436 14th Street, Suite 1305 
Oakland, CA 94612 
Telephone: (510) 314-8201 
Facsimile: (510) 225-3848 
E-mail:  kfox@keyesandfox.com 

	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
16  See NextEra Application, Exhibit A. 
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County of Alameda, California where I have my office, and I make this verification for Silverado 

for that reason; the statements in the foregoing document are true of my own knowledge, except 

as to matters which are therein stated on information or belief, and as to those matters I believe 

them to be true. I declare under penalty of perjury that the foregoing is true and correct. 

 
Dated at Oakland, CA, this 2nd day of February, 2011. 
 
 
 
 
      /s/ Kevin T. Fox_______________                             
      Kevin T. Fox  
      Attorney for Silverado Power LLC 
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Silverado Power LLC to Application for Rehearing of Decision No. 10-12-048 Filed By NextEra 

Energy Resources” upon each person designated on the official service list compiled in this 
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