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BEFORE THE PT]BLIC UTILITIES COMMISSION OF THE
STATE OF CALIFORNIA

Joint Application of Sierra Pacific Power
Company (U903E) and California Pacific Electric
Company, LLC for Transfer of Contol and

Additional Requests Relating to Proposed
Transaction.

A.09-10-028

JOINT PREHEARING CONFERENCE STATEMENT OF
PLUMAS-SIERRA RURAL ELECTRIC COOPERATTVE, PLUMAS COI]NTY, SIERRA

couNTY, crrY oF PORToLA AND CITY OF LOYALTON

Plumas-Sierra Rural Electic Cooperative ('?SREC'), Plumas County, Sierra County,

City of Portola and City of Loyalton (hereinafter collectively referred to as the'?rotesting

Parties') hereby submit this Joint Prehearing Conference Statement-

I. Background

A. The Proposed Transaction

On October 16,2009, Sierra Pacific Power Company ("SPPC") and California Pacific

Electoic Company, LLC (CalPeco") submitted Application ("4.") 09-10-028 requesting

authorization pursuant to California Public Utilities Code ('?U Code") $85a(a) to transfer

control of the assets and operations that make-up SPPC's California electric dishibution system,

as well as its Kings Beach Generation facility, to CalPeco. CalPeco is a new company formed

for the purpose of owning and operating SPPC's California eleckic distribution facilities.

CalPeco is ultimately owned and controlled by two Canadian companies, Algonquin Utility

Services ("Algonquin') of Toronto, Ontario and Emera Incorporated ("Emera") of Halifax, Nova

Scotia. CalPeco intends to make its headquarters at Tahoe Vista, Califomia which is located

approximately 60 miles from the City of Portola and 50 miles from the City of Loyalton via

Highways 267 and 89, a notoriously treacherous road that is subject to closures due to inclement

weather and wild fires.
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The Califomia electric distribution facilities that SPPC seeks authorization to transfer to

CalPeco are located in portions of Nevada, Placer, Sierra, Plumas, Mono, Alpine and El Dorado

Counties. The SPPC electric diskibution facilities serve approximately 46,000 retail electric

customers, most of whom are located in the immediate Lake Tahoe area. Of this total, it is

Protestants' understanding that there are approximately 2,225 customers (less than 5% of SPPC's

total California electic dishibution customers) in the Loyalton and Portola areas. If the sale is

completed, CalPeco would be an elechic company subject to the Commission's jurisdiction. It is

our rnderstanding that CalPeco does not intend to own any transmission facilities or provide

transmission services that would subject it to the jwisdiction of the Federal Energy Regulatory

Commission ("FERC").

B. The Protesting Parties

As part of the proposed sale, SPPC proposes to kansfer the electric distribution facilities

that serve customers in the Loyalton and Portola areas. These two service areapockets are

geographically remote from the remainder of SPPC's Califomia service territory and as rural

communities with shong agricultural bases are significantly different in character than the

remainder of SPPC's Califomia electric distribution system around Lake Tahoe. The cities of

Loyalton and Portola are located in Sierra County and Plumas CountS respectively. The City of
Loyalton, the City of Portola, Sierra County, and Plumas County have each filed protests to

protect the interests oftheir respective residents and to express their strong preference that the

Commission consider an option that would have PSREC, rather than CalPeco, serve its residents.

This option would further the public interest and provide both long-term and short-term benefits

to ratepayers in the Loyalton and Portola areas and to the remaining ratepayers that would be

transferred to CalPeco. Resolutions (and an accompanying letter) prepared by the Board of

Supervisors of Siena County, ttre City Counsel of Portola (together with a letter from Mayor

John Larrieu), and a letter from the Board of Supervisors of Plumas County, each expressing

these governmental bodies' strong preference to have its citizens served by PSREC rather than

CAlPeco, will be provided to the Commission at the Prehearing Conference.

PSREC provides electric service to customers in both Sierra and Plumas Counties. Its

service territory virtually surrounds SPPC's electic dishibution service territory in Loyalton and

Portola. PSREC, which was formed in 1937,is a consumer-owned, not-for-profit rural electric
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cooperative. PSREC is controlled by a seven person board of directors elected on a rotating

basis for 3 year terms from the local communities in the PSREC service territory. PSREC also

provides telecommunication services including satellite TV, high-speed internet and cellular

phone services to the region, including many of SPPC's ratepayers in Plumas and Siera

Counties. Consequently, PSREC already has an existing commercial relationship with many of

SPPC's ratepayers.

Many residents in the Porto la areaof Plumas County and the Loyalton area of Sierra

County have signed petitions expressing their desire to be served by PSREC, rather than

CalPeco. Copies of those signed petitions will be submitted at the Prehearing Conference.

Ås part of SPPC's auction to sell its California electic distribution facilities, PSREC

expressed its interest to purchase SPPC's elecbic dishibution facilities in Plumas and Siena

Counties. However, SPPC's bidding protocol included the criteria that that the bid should be for

the entire seryice territory. Consequently, PSREC was not invited to participate in the next stage

of the bidding process, as PSREC was not interested in acquiring SPPC's entire Califomia

service territory but only those areas in Plumas and Sierra Counties that are adjacent to

PSREC's current sen¡ice territory. These areás are remote from the remainder of the Lake Tahoe

customers served by SPPC.

C. Public Utilities Commission $854 and the Standard for Review

SPPC and CalPeco state that the proposed sale should be subject to review pursuant to

Public Utilities Code $854(a). PU Code $854(a) requires Commission approval before "any

person or corporation shall merge, acquire, or control either directly or indirectly any public

utility organized and doing business in this state." The Commission has noted on numerous

occasions that the purpose of $85a(a) is to enable the Commission, before any transfer of public

utility authority is consummated, to review and assess the proposed tansaction and to takc such

action, as a condition of the hansfer, as the public interest mêy require.

The Joint Applicants' allege that the proper standard that the Commission should use to

review their Joint Application under $85a(a) is the "no harm to ratepayers standard." In support

of this proposition, Joint Applicants rely on the Commission's determinations involving various

independent gas storage utilities that are not traditional investor-owned public utilities with
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captive ratepayers. In discussing this standard, the Commission noted that it has on occasion

also inquired whether a transfer will provide positive ratepayer benefits, although it has not

considered ratepayer benefits in reviewing change of contuol applications of independent gas

storage providers. (D.06-11-019 at 14-15). In numerous other cases the standard used by the

Commission in reviewing a proposed transfer of conhol for a more traditional utility is'\vhether

the proposed tansaction is in the public interest and is beneficial to ratepayers." (See, for

example, D.07-05-031 at 9 involvingCaliþmia Amertcan Water Company).

Furthermore, even if one were to accept for puqposes of argument Joint Applicants "no

harm to ratepayer standard," it is clear that the transaction being reviewed should not be

approved if the result of the transfer would simply be to continue a condition that should be

rectified. For example, while arguably not further harming ratepayers, the transfer of a utility

that has service quality issues to another utility that simply promises to maintain business as

usual certainly would not bê in the public interest. Another example would be the transfer of an

under-capitalized utility to another equally under-capitalized utility would not result in atty

firther harm to ratepayers, but certainly it would not be in the public interest. Thus, it is clea¡

that the public interest must be considered in applying $85a(a).

In determining whether the proposed transaction is in the public interest, the Commission

frequently uses the provisions set forth in $85a(c) to guide it in its determination even though the

transaction may involve utilities with gross annual Califomia revenues of less than $500 million.

The Protesting Parties believe that the proposed sale of SPPC's California electric distribution

facilities to CalPeco should be examined in light of a number of the criteria set forth in $S5a(c).

In particular, would the proposed sale:

(1) Maintain or improve the financial condition of the resulting public utility doing

business in the state.

(2) Maintain or improve the quality of service to public utility ratepayers in the state.

(3) Maintain or improve the quality of management of the resulting public utility doing

business in the state.
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(6) Be beneficial on an overall basis to state and local economies, and to the

communities in the a¡ea served by the resulting public utility'

(8) Provide mitigation measures to prevent significant adyerse consequences which may

result.

ln addition, in reviewing such application under the criteria set forth in PU Code $854(c),

subsection (d) of that same statute requires:

When reviewing a merger, acquisition, or control proposal, the

commission shall consider reasonable options to the proposal

recommended by other parties, including no new msrger,
acquisition, or conhol, to determine whether comparable short-
term and long-term economic savings can be achieved through
other means while avoiding the possible adverse consequences of
the proposal.

Joint Applicants claim that other options provision are only considered under unique

circumstances and when it provide system-wide benefits while avoiding the possible adverse

corisequences. The circumstances surrounding service to ratepayers in the Portola and Loyalton

âreas are unique. Furthermore, tansferring these customers to PSREC as a condition of

approving this,application will not only be beneficial to ratepayers in the Loyalton and Portola

area, but can also provide short-term and long-term economic savings to other CalPeco

ratepayers in the Lake Tahoe area.

Finally, the Commission also has looked to PU Code $854(b) to guide it in its

determination. Subsection (1) requires that the Commission find that the proposal provides

short-terrn and long-term economic benefits to ratepayers. Subsection (3) requires that it not

adversely affect competition. Joint Applicants allege that $854(b) is not applicable to this type

of tansaction. While $854(bX2) mayprimarily have application to mergers, there is no reason

to believe that $854(b) is not applicable to transfers ofcontrol and sales ofone utility to another.

Certainly, the sale of one utility to another may affect competition and should be considered by

the Commission in its review of the proposed transaction.

II. ISSUES TO BE CONSIDERED

The following material issues of fact should be considered in an evidentiary hearing:
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l' Will CalPeco maintain or improve the fin¿urcial condition of the public utilitf This
issue should be examined in light of Algonquin's inability to obtain financing for the acquisition
on its own and Emera's refusal to commit to maintain its ownership interest in CalPeco. Does
CalPeco have the financial strength to make any necessary capital improvements to improve the
quality of service to reriote service territories, such as Loyalton and Portola?

2. Will the sale to CalPeco maintain or improve the quality of service to ratepayers in the
state? Will CalPeco have all of the tools and resources that are currently available to SPPC to
remedy quality of service issues? If CalPeco does not have these tools and resources, will the
quality of service further deteriorate? The Protesting Parties believe that to be the case. CalPeco
will not own fransmission lines or have favorable access to the sources of tansmission or
generation beyond the transition period that a¡e cunently available to SPPC. Furthermore, is
CalPeco's representation to maintain business as usual in the public interest, if the quality of
service is not up to standard? This issue is especially true if other options are available.

3. Should SPPC be relieved of its public utility obligation by selling a system in which
there are quality of service issues to a buyer who does not have all of the tools and resources that
are available to SPPC, especially if the buyer simply promises to continue business as usual?
Under such circumstances should SPPC be required to make reliability improvements before it is
allowed to transfer the facilities, including such improvements as the Fort Sage Transmission
Project, or other altemative transmission paths, or ensuring that the Loyalton Generator is
available? What were the reasons behind SPPC's decision to terminate discussions and
arrangements for the Fort Sage Transmission Line?

4. Will the transaction maintain or improve the quality of management? This issue must
be examined in light of the fact that Algonguin has never managed an elect¡ic distribution system
and Emera has refuse to commit to maintain its ownership interest in CalPeco for a specified
period,

5. Will the hansaction be beneficial on an overall basis to state and local economies, and
to the communities in the area served by the resulting public utilitf Specifically, what are the
benefits of the tansaction to customers Portola and Loyalton? Will electric reliability to
Loyalton and Portola be improved? How? 'Will 

rates increase? What are the costs to CalPeco
and its ratepayers of improving the quality of service to customers in Loyalton and Portola? Are
there ways to avoid such additional costs while still improve the quality of service to Loyalton
and Portola?

6. What mitigation measures can be adopted to prevent significant adverse
consequences? Are there mitigation measures that could be adopted, such as the sale of the
facilities in Loyalton and Portola to PSREC, where electric reliability could be improved without
requiring additional capital expenditures or increasing operating costs by CalPeco?

7. Was the bidding protocol used by SPPC to select Algonquin as the winning bidder the
public interest? Should SPPC's desire to sell its Califomia distribution system as a whole, take
precedence over other options that maybe more favorable to the public interest? What is the
significance of CalPeco's so-called Regulatory Commitnents?
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8. Would the sale to PSREC of that portion of the electic distribution systern that is used

to serve tnyalton ærd Portola improve the quality of service to that area, without causing

CalPeco to incur additional capital expenditures or operating costs that would be reflected in the
electric rates of its customers?

9. What a¡e the shoÍ-term and long-term benefits to ratepayers in Loyalton and Portola
of selling that portion of SPPC's electric dishibution system that is used to serve Loyalton and

Portola to PSREC? \iVhat are the short-term and long term benefits to the remaining customers
of CalPeco? What capital improvements might be needed to be made to improve reliability to
Loyalton and Portola? How would these measures be reflected in rates to CalPeco customers?

10. Do the transition provisions provide CalPeco with a competitive advantage?

III. HEARINGS

A. Local llearings Should be Held

This matter is of significant interest and importance to the residents of Plumas and Sierra

Counties, in particular to the residents that live in the Portola and Loyalton atea. The Protesting

Parties request that hearings be held in either Portola or Loyalton. The cities of Portola and

Loyalton would assist the Commission in making the necessary arrangements.

B. Hearing Schedule

The Protesting Parties propose the following procedural schedule:

January 20,2010 - Prehearing Conference

February 12,2010 - Scoping Memo issued

March 26,2010 - Joint Applicants file testimony

I[l4ay 7,2010:- DRA and Protesting Parties file testimony

May 21,2010 - Rebuttal testimony filed.

June 7, 201 0 -June 10, 201 0 - Evidentiary hearings held in Portola or Loyalton.

July 9, 2010 - Opening Briefs due.

August 6,2070 - Reply Brieß due.
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TV. CONCLUSION

Plumas-Sierra Rural Electic Cooperative, Plumas County, Sierra County, City of Portola

and City of Loyalton request that the Commission set the Joint Application for hearing so that

the issues set forth above can be fully explored.

Respectfu lly submitted,

January 20,2010 MORRISON & FOERSTER LLP

A
,r,f),.,r- rJ . \-,."^-

I Peter W. Hanschen

101 Ygnacio Valley Road, Suite 450
Walnut Creek, CA94596
Telephone: (925) 295-3450
Facsimile: (925) 946-9912
E-Mail: phanschen@mofo.com

Attorneys for:

Plumas Sierra Rural Elechic Cooperative,
Plumas County,
Sierra County,
City of Portola,
City of Loyalton
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CERTIFICATE OF SERVICE

I hereby certifu that, pursuant to the Commission's Rules of Practice and Procedure, I have

this day served atrue copy of JOINT PREIIEARING CONFERENCE STATEMENT OF

PLUMAS-SIERRA RIJRAL ELECTRTC COOPERATM, PLUMAS COUNTY,

SIERRA COUNTY, CITY OF PORTOLA AND CITY OF LOYALTON on the attached

service list. Service was effected by one or more means indicated below:

Placing the copies in properly addressed sealed envelopes and

depositing such envelopes in the United States mail with first-class

postage prepaid (Yia Fírst Class Maíl).

Placing the copies in sealed envelopes and causing such envelopes to

be delivered by hand to the offices of each addressee (Via Couríer).

Transmitting the copies via facsimile, modem, or other electronic

means (Wa Electronic Meøns).

Executed in Walnut Creek, Califomia on January 20,2070.

MORRISON & FOERSTER Tt-p
101 Ygnacio Valley Road
P. O. Box 8130
Walnut Creek, CA 94596-8130
(92s)2es-3300

ü
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CALIFORNIA PUBLIC UTILITIBS COMMISSION

PROCEEDING:40910028 - SIERRA PAGIFIC POWER
FILER: CALIFORNIA PACIFIC ELECTRIC COMPANY, LLC
LIST NAME: LIST
LAST CHANGED: JANUARY 11,2010

Dolt¿N-
ABOUT!g.IVIMA-DELIMITED FILES
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Parties

CHRISTOPHER À. IIILEN
ÀSSISTÀNT GE¡IERÀL COUNSET
SIERRÄ PACIFIC POVùER COMPANY

6100 NEIL ROÀD

RENO, NV 89511
FOR: SIERRÀ PACTFIC POWER COI4PÀNY

STEVEN F. GREEI{I^IÀLD
ATTORNEY ÀT LAW

DAVTS WRIGHT TREI4AINE, LLP
505 MONTGOMERY STREET, SUITE 8OO

sAN FRÀNCTSCO, CA 94111-6533
FOR: CÀLIFORNIA PACIFIC ELECTRIC
COMP.ANY. LIJC

JAMES REICHLE
COUNTY COUNSEL
PLI'MÀS COUNTY

520 MAIN STREET. ROOM 302
QUTNCY, CA 9597r
FOR: PLUMÀS COUNTY

KIMBERI,Y LIPPI
CAI]IF PUBI,IC UTILTTIES COMMTSSION
LEGAL DIVISION
ROOM 5001
505 VAN NESS AVENUE
SAN FRÀNCISCO, CA 94L02-32I4
FOR: DFÀ

PETER V'¡. HANSCHEN

ÀTTORNEY ÀT LAIV

MORRISON & FOERSTER, I,LP
101 YGNÀCIO VÄTLLEY ROÀD, SUrTE 450
WÀLNUT CREEK, CA 94596-8130
FOR: CITY OF LOYÀLTON; SIERRÀ COUNTY;
CITY OF PORTOLÀ; TRUCKEE-DONNER PUBLIC
UTILITIES DISTRICT; PLUI'IÀS-VùIERRÀ RUIÀIJ
EI,ECTRIC COOPE¡ATIVE

Information Only

,TUDY PAU
DAVIS WRTGHT TREMÀINE fJLP

505 MONTGOMERY STREET, SUITE 8OO

sAN FRÀNCTSCO, CÀ 94111-6533

VIDHYÀ PRÀBHÀKÀRÀN

DÀVIS WRIGHT & TREMÀINE LLP
505 MONTGOMERY STREET, SUITE 8OO

sÀ¡i FRÀNCTSCO, CA 94111-6533
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À}¡DREW B. BROWN GREGGORY IJ. bIHEATIJÀND

ELLISON SCHNEIDER E HÀRRIS LLP ÀTTORNEY AT LÀV'I

2600 CAPITOI, AVENUE, SUITE 4OO ELLTSON, SCHNEIDER & HÀRRIS, fJLP

SÀCRÀMEÀITO, CA 95816-5905 2600 CAPITOL, AVENUE, SUITE 4OO

SÀCRÀMENTO, CÀ 95816-5905

BRIAÀ] MORRIS STEPHEN ÀFTÀNÀS

CONSERVATION ÐISTRICT EMERÀ INCORPORÂTED

PLUMAS COUNTY FLOOD CONTROL ÀND WÀTER 1894 BARRTNGTON STREET

520 MÀrN STREET, ROOM 413 HÀLrFÀX, NS B3,I 2À8

QUTCY, CÀ 95971 CÀNÀDA

rAN ROBERSTON

AI,GONQUIN POV'IER INCOME FUND

2845 BRISTOL CIRCI,E
OÀKVILLE, ON L6H ?H7
CANÀDÀ
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MARYÀM GHÀDESSI MICHAEL .T, GALVIN
CÀLIF PUBLTC UTIIJITIES COMMISSION CÀLIF PUBI,IC UTILTTIES COMMISSION

EI{ERGY DIVISION ÐIVISION OF ADMINISTR.ATIVE LAW 'JUDGES
ÀREÀ 4-A RooM 5015
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