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O P I N I O N

I. Summary

By this order we grant Telscape International, Inc. (Telscape), Telscape USA, Inc. (USA), MSN Communications, Inc. (MSN), Pointe Communications Corporation (PointeCom), and Pointe Local Exchange Company (PLEC) authority to transfer the control of PLEC from PointeCom to Telscape.  This transfer of control shall be pursuant to the Agreement and Plan of Merger attached to the application as Exhibit B.  A comparison of PLEC’s pre-closing and post-closing corporate structure is attached to this order as Exhibit A.

II. Categorization

Commission proceedings are classified as one of three categories.  These categories are adjudicatory, ratesetting, and quasi-legislative.  

Applicants have requested that this matter be categorized as adjudicatory and that no hearings are necessary.  However, by Resolution ALJ 176-3040, dated June 8, 2000, the Commission preliminary determined that this matter was a ratesetting proceeding, and determined that no hearings were expected.  Notice of this application appeared in the Commission’s Daily Calendar of May 22, 2000.  There were no protests filed.

With no filed protests there is no reason to hold a public hearing and no reason to change the preliminary determinations made in Resolution ALJ 176‑3040.  The preliminary ratesetting categorization set forth in Resolution ALJ 176-3040 is affirmed.

III. Jurisdiction

This application was filed pursuant to Pub. Util. Code § 854 and Rule 35 of the Commission’s Rules of Practice and Procedure.  Section 854 precludes the merger of a public utility without first securing authorization to do so from the Commission upon a finding that the application is in the public interest.

IV. The Parties

Telscape, a Texas holding corporation, wholly owns USA.  Telscape is an emerging, fully integrated telecommunications company with an emphasis in voice services and advanced services.  Its voice services segment supplies international voice, prepaid calling card services, video and data services, via switched and dedicated networks, principally to, from and within Latin America.  Advanced services, including network solution services, customer relationship management and broadband services and products, are provided to customers in the United States, Mexico, and Latin America. 

USA, a Texas corporation qualified to transact business in California, provides resold intrastate interexchange telecommunications services in 35 states, including California.  USA possesses a certificate of public convenience and necessity (CPCN) to operate as a switchless reseller of interLATA and intraLATA telecommunications services within California under the U-5748-C corporate identification number, pursuant to Decision (D.) 97-04-040.

MSN, a California corporation, is a wholly owned subsidiary of Telscape.  MSN provides resold intrastate interexchange services in seven states, including California.  In California, MSN is authorized to operate as a switchless reseller of interLATA and intraLATA telecommunications services under the U-5738-C corporate identification number, pursuant to D.97-03-010.
 

PointeCom, a Nevada corporation, is an international facilities-based communications company primarily serving Hispanic residential and commercial customers in the United States.  Together with its subsidiaries, PointeCom provides local and long distance services, Internet services, and international private line and prepaid calling card services.

PLEC, a Georgia corporation qualified to transact business in California, is a wholly owned subsidiary of PointeCom.  PLEC possesses a CPCN to operate as a facilities-based provider of competitive local exchange telecommunications services and as a reseller of competitive local exchange telecommunications services within the service territories of Pacific Bell (Pacific), GTE California Incorporated (GTE), Roseville Telephone Company (RTC), and Citizens Telephone Company (CTC).  PLEC is also authorized to provide California statewide interLATA and intraLATA authority.  PLEC provides its California telecommunications services under the U-6185-C corporate identification number, pursuant to D.00-04-014, dated April 6, 2000.

V. The Transaction

Telscape and PointeCom propose to consummate a merger whereby PointeCom will be merged into a newly formed subsidiary of Telscape, with PointeCom surviving the merger as a subsidiary of Telscape pursuant to the Merger Agreement attached to the application as Exhibit B.  Upon consummation of the merger, Telscape will gain control of PLEC through Telscape’s merger of PointeCom.

Applicants represent that approval of this merger will enable Telscape’s fiber optic network in Mexico and related services to be combined with PointeCom’s focus on serving U.S. Hispanic residential and commercial customers, and its presence in Central and South America.  The merger is structured to be made in a seamless fashion that will not affect the current California residential and business customers and will result in a substantial equity infusion into the new Telscape. 

The merger will be accomplished through a stock-for-stock transaction pursuant to the Agreement and Plan of Merger attached to the application as Exhibit B.  Telscape will issue approximately 11,554,356 shares of its common stock to PointeCom shareholders based on the number of outstanding shares of PointeCom common stock on March 31, 1999, at an exchange ratio of 0.223514 of a share of Telscape common stock for every share of PointeCom common stock.  In addition, for each share of PointeCom convertible voting preferred stock outstanding, Telscape will issue one share of Telscape convertible voting preferred stock.  The shares of common stock and preferred stock issued in the merger will represent approximately 62% of the outstanding voting power of Telscape.

After the merger, Telscape shares held by pre-merger Telscape shareholders will represent approximately 25% of the outstanding voting power of Telscape.  The existing PointeCom shareholders will own shares representing a majority of the total voting power of Telscape capital stock. 

The merger does not involve any assignment of CPCNs or any change in the entities holding such certificates.  The merger will merely result in a transfer of control, at the holding company level, for Telscape’s California certificated subsidiaries USA and MSN.

VI. Discussion

In a situation where a company not possessing a CPCN desires to acquire control of a company that does possess a CPCN, we apply the same requirements as in the case of an applicant seeking a CPCN to exercise the type of authority held by the company being acquired.  Since PLEC possesses a CPCN to operate as a facilities-based provider of competitive local exchange telecommunications services and as a reseller of competitive local exchange telecommunications services within California we will apply the same requirements for such authority to Telscape.

The Commission has established two major criteria for determining whether a CPCN should be granted.  An applicant who desires to act as a facilities-based carrier must demonstrate that it has a minimum of $100,000 in cash or cash equivalent reasonably liquid and readily available to meet the firm’s start-up costs.  In addition, the applicant is required to make a reasonable showing of technical expertise in telecommunications or a related business.

To demonstrate its satisfaction of the financial resource requirement, Telscape submitted a copy of its Form 10-K submitted to the Securities and Exchange Commission for the fiscal year ended December 31, 1999, as Exhibit C to the application.  The Form 10-K shows that Telscape had in excess of $5 million in cash and cash equivalents, substantially more than the $100,000 cash or cash equivalent requirement, at December 31, 1999.  Hence, Telscape meets the Commission’s financial requirement to provide the requisite service. 

A reasonable showing of technical expertise in the telecommunications or related business has already been approved in connection with the certificated utilities in their respective CPCN proceedings.  PLEC’s legal, technical, managerial and financial qualifications were considered and approved in D.00-04-014.  USA and MSN’s legal, technical, managerial and financial qualifications were considered and approved in D.97-04-040 and D.97-03-014, respectively.  In addition, applicants attached a copy of PointeCom’s 10-K annual report filed with the Securities and Exchange commission for the period ended December 31, 1999 which contains information about the technical, managerial and financial qualifications of PointeCom to obtain de jure control of Telscape.  Applicants have satisfied the Commission’s technical competence requirement to provide the telecommunications services currently authorized.

No new construction is being proposed.  Accordingly, there is no possibility that the proposed transaction contemplated herein may have any significant impact on the environment.

Consummation of the merger will not adversely affect applicants, its customers, its shareholders, or any other person.  The proposed merger is in the public interest and should be approved.  Because this application is noncontroversial and in the public interest, it should be approved upon the date signed.

VII. Comments on Draft Decision

This is an uncontested matter in which the decision grants the relief requested.  Therefore, pursuant to Pub. Util. Code § 311(g)(2) the applicable 30‑day period for public review and comment is being waived.

Findings of Fact

1. Applicants seek to transfer control of PLEC from PointeCom to Telscape with PointeCom acquiring de jure control of Telscape.

2. Applicants have requested that this matter be categorized as adjudicatory.

3. By Resolution ALJ 176-3040, dated June 8, 2000 the Commission preliminary determined that his matter was a ratesetting proceeding and determined that no hearings were expected.

4. Notice of this application appeared in the Commission’s Daily Calendar of May 22, 2000.

5. No protests were filed.

6. This application has been filed pursuant to § 854 and Rule 35 of the Commission’s Rules of Practice and Procedure.

7. USA possesses a California CPCN to operate as a switchless reseller of interLATA and intraLATA telecommunications services within California.

8. PLEC possesses a California CPCN to operate as a facilities-based provider of competitive local exchange telecommunications services and as a reseller of competitive local exchange telecommunications services within the service territories of Pacific, GTE, RTC, and CTC.

9. No new construction is being proposed.

10. The merger does not involve any assignment of CPCNs or any change in the entities holding such certificates.

Conclusions of Law

1. The preliminary ratesetting categorization set forth in Resolution ALJ 176‑3040 is affirmed.

2. The proposed change of control of PLEC from PointeCom to Telscape is not adverse to the public interest.

3. It can be seen with certainty that the proposed transfer will not have an adverse impact on the environment.

4. This application is noncontroversial. 

5. Public convenience and necessity require the granting of this application be effective on the date signed.

6. The applicable 30-day period for public review and comment should be waived pursuant to Pub. Util. Code § 311(g)(2).

7. The application should be granted to the extent provided in the following order.

ORDER

IT IS ORDERED that:

1. Telscape International, Inc. (Telscape) and Pointe Communications Corporation (PointeCom) are authorized to transfer the control of Pointe Local Exchange Company (PLEC) through the merger of PointeCom into a subsidiary of Telscape with PointeCom surviving the merger as a subsidiary of Telscape and PLEC continuing as a subsidiary of PointeCom.  This transfer of control shall be as set forth in the Agreement and Plan of Merger attached to the application as Exhibit B. 

2. Applicants shall notify the Director of the Commission’s Telecommunications Division in writing of the transfer of authority, as authorized herein, within 10 days of the date of consummation of such transfer.

3. The corporate identification number U-5748-C assigned to Telscape USA, Inc. U‑5738-C assigned to MSN Communications, Inc., and U-6185-C assigned to PLEC, shall continue to be used by the respective utilities and shall be included in all original filings with the Commission and in the titles of other pleadings filed in existing cases.

4. The application is granted as set forth above and the authority granted shall expire if not exercised within one year of the effective date of this order.

5. Application 00-04-053 is closed.

This order is effective today.

Dated September 7, 2000, at San Francisco, California. 
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See formal file for Exhibit A.

� 71 CPUC 2d 626, (1997).


� Id. at 210.






- 1 –

76185
- 10 -

