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Decision 01-01-021  January 4, 2001

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of SOUTHERN CALIFORNIA EDISON COMPANY U-338, for an Order increasing the currently authorized amount of variable interest rate debt instruments, or guarantees of the debt securities of another, to finance undercollections in its Regulatory Balancing Accounts, from $700,000,000 to an aggregate principal amount not to exceed $1,200,000,000.


Application 00-07-048

(Filed July 11, 2000)

OPINION

1. Summary

This decision grants the petition to modify Decision (D.) 00‑10‑040 filed by Southern California Edison Company (SCE).  The authority requested by SCE in its petition and granted by this decision includes the following:  

· Authority under Pub. Util. Code § 816 et seq.,
 to issue $3.5 billion of additional debt to finance the purchase wholesale power for delivery to SCE’s retail customers.  

· Authority under § 851 to issue debt secured by (1) a mortgage on SCE’s property, and (2) SCE’s accounts receivable.  

· Authority to issue the following types of debt on a negotiated basis instead of through competitive bids:  (1) debt issues in excess of $200 million, and (2) variable-rate debt.  

2. Background  

Much of the electricity that SCE delivers to its retail electric customers is purchased by SCE on the wholesale market.  Beginning in June 2000, the price for wholesale electricity soared to levels far in excess of the rates that SCE could charge its retail customers under the “rate freeze” established by § 368(a) and D.96‑12‑077.  Consequently, since June 2000 SCE has had to issue a large amount of debt in order to obtain sufficient funds to pay for wholesale power.  The excess of SCE’s cost for wholesale power over its revenues is recorded by SCE as an “undercollection” in its Transition Revenue Account (TRA).

In D.00-10-040, the Commission authorized SCE to issue $1.3 billion of additional debt for the purpose of financing the purchase wholesale power for delivery to its retail customers.  Since the issuance of D.00-10-040, the price for wholesale power has remained at staggeringly high levels that far exceed SCE’s retail electric rates.  

On December 22, 2000, SCE filed an “emergency” petition to modify D.00‑10‑040 (“petition”) for authority to issue $3.5 billion of additional debt to finance wholesale power purchases.
  The $3.5 billion of new debt would be in addition to the $1.3 billion of debt that was authorized by D.00-10-040.
  Notice of SCE’s petition appeared in the Commission’s Daily Calendar on January 3, 2001.

3. SCE’s Petition 

A. Authority to Issue $3.5 billion of Additional Debt  

i. SCE’s Request 

In its petition, SCE requests authority pursuant to § 816 et seq., to issue $3.5 billion of additional debt to finance its TRA undercollection.
  According to SCE, its TRA undercollection was $2.6 billion as of October 31, 2000, and SCE projects that its TRA undercollection will exceed $4.5 billion by December 31, 2000.  SCE states that because of the massive and growing TRA undercollection, SCE will exhaust its current authority to issue debt as early as January 15, 2001.  Consequently, SCE states that it urgently needs authority to issue $3.5 billion of additional debt so that SCE can continue to finance the purchase of wholesale power for delivery to its retail customers.  

ii. Discussion 

We are persuaded by SCE that it urgently needs authority to issue additional debt to finance its TRA undercollection.  Therefore, pursuant to § 816 et seq., we hereby authorize SCE to issue $3.5 billion of additional debt for the sole purpose of financing the purchase of wholesale power for delivery to its retail electric customers. 

SCE shall report to the Commission the information required by General Order (GO 24-B) with respect to any debt that SCE issues pursuant to this decision or D.00-10-040.
  Although GO-24-B requires utilities to report on a monthly basis, we routinely authorize utilities to report on a quarterly basis.  SCE may likewise report the previously described information on a quarterly basis, except that SCE shall report on a monthly basis if directed to do so by Commission staff.  

SCE’s authority to issue debt to finance its TRA undercollection shall expire six months after the undercollection is extinguished.
  Therefore, once the undercollection is extinguished, SCE shall have six months to permanently reduce its outstanding debt by an amount equal to the debt issued by SCE pursuant to this decision and D.00-10-040.  SCE does not have to effect the permanent reduction in its outstanding debt by retiring or defeasing the exact debt issued by SCE to finance its TRA undercollection.  Rather, SCE can accomplish the reduction using any debt in its overall portfolio of debt.
  

Our decision today is made pursuant to Rule 87, which allows the Commission to permit deviations from its Rules in special cases and for good cause shown.  More specifically, due to the need to act immediately on SCE’s petition, we are waiving our Rules to the extent our Rules require (1) SCE’s petition to contain specific wording to carry out all of its requested modifications to D.00-10-040 (Rule 47(b)), and (2) an opportunity for parties to file responses to the petition (Rule 47(f)).  

B. Additional Types of Debt Securities 

i. SCE’s Request 

Decision 00-10-040 authorized SCE to issue $1.3 billion of additional debt using various types of debt instruments that SCE was previously authorized to issue in D.91269, D.87-09-050, and D.89‑08‑023 (e.g., commercial paper, unsecured debt securities, medium-term notes, and direct loans).  In its petition, SCE requests authority to issue $3.5 billion of additional debt using the same types of debt instruments authorized by D.00-10-040.  SCE also asks for authority under § 851 to issue the following two additional types of debt instruments:  (1) debt securities secured by a mortgage on SCE’s real property, and (2) debt securities secured by a pledge of SCE’s accounts receivable.
  SCE states that authorizing it to issue secured debt securities will reduce SCE’s cost of debt and provide SCE with needed flexibility to finance its huge TRA undercollection.  

ii. Discussion 

We shall grant SCE’s request to issue $3.5 billion of additional debt using the types of debt instruments authorized in D.00-10-040.  We also grant SCE’s request for authority under § 851 to issue debt securities secured by a mortgage on SCE’s real property or accounts receivable.  We grant the latter request based on SCE’s representation that authorizing it to issue secured debt securities will reduce SCE’s cost of debt and provide SCE with needed flexibility to finance its huge TRA undercollection.  This decision makes no finding regarding the reasonableness of the rates, terms, and conditions of any debt issued by SCE.

C. Exemption from Competitive Bidding Rules  

i. SCE’s Request 

The Commission requires utilities to obtain competitive bids for the sale of their debt securities in accordance with the rules set forth in D.38614, as amended by D.49941, D.75556, D.81908 and Resolution F-616 (the “Competitive Bidding Rules”).  In its petition, SCE requests two exemptions from the Competitive Bidding Rules for debt issued pursuant to D.00-10-040 and this decision.  First, SCE requests an exemption for variable-rate debt.  SCE states that it can make its debt securities more attractive by negotiating an interest rate that is adjustable upon the occurrence of a change in SCE’s credit rating or other future events.  Second, SCE requests an exemption for debt with a principal amount in excess of $200 million.  SCE states requiring a competitive bid for debt issues in excess of $200 million may result in a failed transaction because investment banks are unwilling to take the risk of underwriting a large amount of debt that is difficult to place.  According to SCE, a negotiated transaction will allow investment banks to build a list of buyers prior to pricing the transaction, thereby increasing the likelihood that SCE’s debt will be successfully issued.

ii. Discussion 

We grant SCE’s request for the two previously described exemption from the Competitive Bidding Rules (“exemptions”).  We do so based on SCE’s representation that granting the exemptions will enhance SCE’s ability to issue debt on advantageous terms.  This decision makes no finding regarding the reasonableness of the rates, terms, and conditions of debt issued by SCE pursuant to the exemptions granted herein.  

D. Request For Expedited Relief 

i. SCE’s Request 

SCE states that its large and growing TRA undercollection will soon exhaust its authority to issue debt.  SCE believes, therefore, that it is imperative for the Commission to grant SCE’s petition its meeting of January 4, 2001.  SCE states that failure by the Commission to act on January 4 could jeopardize SCE’s ability to buy wholesale electricity.  

SCE states that Gov. Code § 11125.3, Pub. Util. Code § 311(g)(2), and Rules 77.7 and 79 allow the Commission to issue a decision at its meeting of January 4, 2001, if there are extraordinary conditions in which time is of the essence.  SCE states that its urgent need to issue additional debt to buy wholesale power meets the criteria for the Commission to issue a decision at its meeting of January 4.
 

ii. Discussion 

Gov. Code § 11125(a) and Rule 79(a) require at least 10 days of notice prior to acting on a matter at one of our meetings.  The agenda for the Commission meeting of January 4, 2001 (“agenda”), was mailed on December 22, 2000.  SCE did not file its petition until 4:30 p.m. on December 22, 2000, which was after the agenda was mailed.  However, pursuant to Gov. Code § 11125.3(a)(2) and Rule 79(b)(2), we may act on SCE’s petition with less than 10 day’s notice upon a determination by a two-thirds vote of the Commission, or, if less than two-thirds of Commissioners are present, by a unanimous vote of the Commissioners present, that there exists a need to take immediate action and that the need for action came to the attention of the Commission after the agenda was mailed.  

SCE’s petition satisfies the requirements of Gov. Code § 11125.3(a)(2) and Rule 79(b)(2), since there is a need to take immediate action on SCE’s petition for the reasons described previously, and the need to take immediate action did not come to our attention until after the agenda was mailed.

Section § 311(g)(1) requires that a draft decision regarding SCE’s petition be (i) served on all parties, and (ii) subject to at least 30 days of public review and comment prior to a vote of the Commission.
  However, pursuant to Rules 77.7(f) and 77.7(f)(9),
 the Commission may waive the 30-day period if required by public necessity.
  Rules 77.7(f) and 77.7(f)(9) state, in relevant part, as follows:

[T]he Commission may reduce or waive the period for public review and comment . . . for a decision where the Commission determines, on the motion of a party or on its own motion, that public necessity requires reduction or waiver of the 30-day period for public review and comment.  For purposes of this subsection, “public necessity” refers to circumstances in which the public interest of the Commission adopting a decision before expiration of the 30‑day review and comment period clearly outweighs the public interest in having the full 30-day period for review and comment.  

We find that public necessity requires that we promptly consider SCE’s emergency petition for authority to issue $3.5 billion of additional debt, since failure to timely consider SCE’s petition may jeopardize SCE’s ability to purchase wholesale electricity for delivery to its retail customers.  We also find that the need to promptly consider SCE’s petition clearly outweighs the public interest in having an opportunity for public review and comment.  Therefore, pursuant to Rule 77.7(f)(9), we waive the 30‑day period for public review and comment. 

4. Public Utilities Code Section 1904(b)

Whenever the Commission authorizes a utility to issue debt, the Commission is required to charge and collect a fee in accordance with § 1904(b), which states as follows:

For a certificate authorizing an issue of bonds, notes, or other evidences of indebtedness, two dollars ($2) for each one thousand dollars ($1,000) of the face value of the authorized issue or fraction thereof up to one million dollars ($1,000,000), one dollar ($1) for each one thousand dollars ($1,000) over one million dollars ($1,000,000) and up to ten million dollars ($10,000,000), and fifty cents ($0.50) for each one thousand dollars ($1,000) over ten million dollars ($10,000,000), with a minimum fee in any case of fifty dollars ($50).  No fee need be paid on such portion of any such issue as may be used to guarantee, take over, refund, discharge, or retire any stock, bond, note or other evidence of indebtedness on which a fee has theretofore been paid to the commission.  If the commission modified the amount of the issue requested in any case and the applicant thereupon elects not to avail itself of the commission's authorization, no fee shall be paid, and if such fee is paid prior to the issuance of such certificate by the commission, such fee shall be returned.

This decision authorizes SCE to issue $3.5 billion of additional debt.  Therefore, pursuant to § 1904(b), SCE shall remit a fee of $1,756,000 to the Commission’s Fiscal Office within a reasonable time, not to exceed six months from the effective date of this decision.
  If necessary, SCE may use the procedure in Rule 48 to request an extension of time to pay the fee.  However, failure by SCE to remit the fee shall render void all authority granted herein.  

Findings of Fact

1. D.00-10-040 authorized SCE to issue (i) $1.3 billion of additional debt for the purpose of financing the purchase of wholesale power for delivery to its retail customers; and (ii) the same types of debt that SCE was authorized to issue in D.89-08-023, D.87-09-050, and D.91269.  

2. On December 22, 2000, at 4:30 p.m., SCE filed a petition to modify D.00‑10‑040.  SCE’s petition was filed after the agenda for the Commission’s meeting of January 4, 2001, was mailed.  

3. In its petition, SCE requests authority to:  (i) issue $3.5 billion of additional debt to finance its TRA undercollection; (ii) finance its TRA undercollection with debt secured by a mortgage on SCE’s real assets and/or accounts receivable; and (iii) exempt from the Competitive Bidding Rules (a) variable-rate debt issued to finance the TRA undercollection, and (b) debt with a principal amount in excess of $200 million that is issued to finance the TRA undercollection.  

4. Since D.00-10-040 was issued on October 10, 2000, the price for wholesale power has far exceeded what SCE may charge its retail customers under the rate freeze established by § 368(a) and D.96-12-077.  

5. Under current ratemaking and accounting rules, the excess of SCE’s cost for wholesale power over its rates is recorded as an undercollection in SCE’s TRA.  This undercollection must be financed by SCE.  

6. SCE’s TRA undercollection was $2.6 billion on October 31, 2000.  SCE projects that its TRA undercollection will exceed $4.5 billion by December 31.  

7. SCE states that its large and growing TRA undercollection will exhaust SCE’s current authority to issue debt possibly as early as January 15, 2001.  SCE states that failure by the Commission to promptly authorize SCE to issue additional debt to finance its TRA undercollection may jeopardize SCE’s ability to buy wholesale power for delivery to its retail customers. 

8. SCE will no longer have a need to finance its TRA undercollection once the undercollection is extinguished.  

9. SCE represents that the ability to issue debt securities secured by a lien on its assets will reduce SCE’s cost of debt and provide SCE with additional flexibility to meet the challenge of financing its huge TRA undercollection.

10. SCE represents that it may be difficult to issue large amounts of additional debt in accordance with the Competitive Bidding Rules due to the massive levels of debt that SCE already has outstanding due to its TRA undercollection.  SCE represents that requiring it to obtain a competitive bid for debt issues in excess of $200 million may result in a failed transaction because investment banks are unwilling to take the risk of underwriting a large amount of debt that is difficult to place.  

11. SCE represents that a negotiated transaction for debt issues in excess of $200 million will increase the likelihood that SCE can successfully issue debt to finance its large and growing TRA undercollection.  

12. SCE represents that that it may be able to make its debt more attractive (compared to debt issued in accordance with the Competitive Bidding Rules) by negotiating an interest rate that is adjustable upon the occurrence of a change in SCE’s credit rating or other future events. 

13. The need to act on SCE’s petition did not become known to the Commission until after the agenda for the Commission meeting of January 4, 2001, was mailed on December 22, 2000. 

Conclusions of Law

1. Pursuant to § 816 et seq., the Commission may authorize SCE to issue debt to finance the large and growing undercollection in its TRA.  

2. SCE’s request for authority to issue $3.5 billion of additional debt to finance its TRA undercollection is reasonable and should be granted.   

3. SCE should be granted authority pursuant to § 816 et seq., to finance its TRA undercollection with (i) the same types of debt that SCE was authorized to issue in D.91269, D.87-09-050, D.89‑08‑023, and D.00-10-040; and (ii) debt that is secured by (a) a mortgage on SCE’s real assets, and (b) SCE’s accounts receivable.  

4. The following types of debt issued by SCE to finance its TRA undercollection should be exempt from the Commission’s Competitive Bidding Rules:  (i) debt with a principal amount in excess of $200 million, and/or (ii) variable-rate debt.  

5. GO 24-B requires utilities to submit a monthly report to the Commission that contains information regarding:  (i) the amount of debt issued by the utility during the previous month; (ii) the total amount of debt outstanding at the end of the prior month; (iii) the purposes for which the utility expended the proceeds realized from issuance of debt during the prior month; and (iv) a monthly statement of the separate bank account that the utility is required to maintain for all receipts and disbursements of money obtained from the issuance of debt.   

6. Except as described in the subsequent Conclusion of Law, SCE should be authorized to report on a quarterly basis the information required by GO 24-B with respect to debt issued by SCE pursuant to this decision and D.00-10-040.  

7. SCE should report on a monthly basis the information required by GO 24-B with respect to debt issued by SCE pursuant to this decision and D.00-10-040 if directed to do so by Commission staff.   

8. Pursuant to Gov. Code § 11125.3(a)(2) and Rule 79(b)(2), the Commission may act on SCE’s petition at its meeting of January 4, 2001, with less than 10 day’s notice upon a determination by a two-thirds vote of the Commission, or, if less than two-thirds of Commissioners are present, by a unanimous vote of the Commissioners present, that there exists a need to take immediate action and that the need for action came to the attention of the Commission subsequent to the agenda for the meeting of January 4 was mailed.  

9. It is necessary to take immediate action on SCE’s petition to modify D.00‑10-040 in order to avoid the possibility of SCE being unable to finance the purchase of wholesale electricity for delivery to its retail customers. 

10. Pursuant to Rule 77.7(f)(9), the Commission may waive the 30-day period for public review and comment set forth in Pub. Util. Code § 311(g)(1) if public necessity so requires.  

11. Public necessity requires a waiver of the 30-day period for public review and comment in order to avoid any interruption in SCE’s ability to finance the purchase of wholesale electricity for delivery to its retail customers. 

12. SCE is required by § 1904(b) to pay a fee of $1,756,000 for authority to issue $3.5 billion of additional debt.  

13. The following order should be effective immediately in order to avoid the possibility of SCE being unable to finance the purchase of wholesale power for delivery to its retail customers.  

ORDER

IT IS ORDERED that:

1. Pursuant to Pub. Util. Code § 816 et seq., Southern California Edison Company (SCE) is authorized to issue $3.5 billion of additional debt to finance the undercollection in its Transition Revenue Account (TRA).   

2. Pursuant to Pub. Util. Code § 816 et seq., SCE is authorized to finance its TRA undercollection with the same types of debt that SCE was authorized to issue in Decision (D.) 91269, D.87‑09‑050, D.89‑08‑023, and D.00-10-040.  

3. Pursuant to Pub. Util. Code § 851 and § 816 et seq., SCE is authorized to finance its TRA undercollection with debt that is secured by (i) a mortgage on SCE’s real assets, and (ii) SCE’s accounts receivable.  

4. The following types of debt used by SCE to finance its TRA undercollection shall be exempt from the Commission’s Competitive Bidding Rules:  (i) issuances of debt with a principal amount in excess of $200 million, and (ii) variable-rate debt.  

5. The authority granted by Ordering Paragraphs 1 through 4 shall expire six months after the undercollection in SCE’s TRA is extinguished.  SCE shall permanently reduce its outstanding debt by an mount equal to that issued by SCE pursuant to this decision and D.00-10-040 no later than six months after its TRA undercollection is extinguished.

6. SCE shall report to the Commission the information required by General Order (GO) 24-B with respect to debt issued by SCE pursuant to this decision and D.00-10-040.  SCE may report this information on a quarterly basis, except that SCE shall report on a monthly basis if directed to do so by Commission staff.  

7. Any debt issued by SCE pursuant to this decision shall only be used for the purpose authorized by Ordering Paragraph 1.  

8. Pursuant to Pub. Util. Code § 1904(b), SCE shall remit the statutorily mandated fee of $1,756,000 to the Commission’s Fiscal Office within a reasonable time, not to exceed six months from the effective date of this decision.  Failure by SCE to remit the fee shall render void all authority granted herein.  

9. Pursuant to Rule 77.7(f)(9), the 30-day period for public review and comment set forth in Pub. Util. Code § 311(g)(1) is waived.  

10. SCE’s petition to modify D.00-10-040 is granted to the extent set forth in the prior Ordering Paragraphs. 

11. Application 00-07-048 is closed.

This order is effective today.

Dated
 January 4, 2001, at San Francisco, California.


LORETTA M. LYNCH


President


HENRY M. DUQUE


RICHARD A. BILAS


CARL W. WOOD


JOHN R. STEVENS


Commissioners

�  All statutory references are to the Public Utilities Code unless otherwise indicated. 


�  A petition to modify a Commission decision is not the appropriate vehicle to request authority to issue additional debt.  In the future, SCE should file an application for authority to issue additional debt.  


�  Rule 47(b) of the Commission’s Rules of Practice and Procedure (Rule 47(b)) states that a petition for modification “must propose specific wording to carry out all requested modifications to the decision.”  Nowhere does SCE propose in its petition the specific wording to carry out any of its requested modifications to D.00-10-040.  


�  Prior to D.00-10-040, SCE had authority to issue $700 million of debt to finance balancing account undercollections. (D.91269, D.87-09-050, and D.89-08-023)  There is no record in this proceeding regarding how much of the $700 million, if any, has been used by SCE to finance its TRA undercollection.    


�  GO 24-B requires utilities to submit a monthly report that contains, among other things, the following information:  (i) the amount of debt issued by the utility during the previous month; (ii) the total amount of debt outstanding at the end of the prior month; (iii) the purposes for which the utility expended the proceeds realized from issuance of debt during the prior month; and (iv) a monthly statement of the separate bank account that the utility is required to maintain for all receipts and disbursements of money obtained from the issuance of debt.  


�  The subject of when and how SCE’s TRA undercollection will be extinguished is beyond the scope of this decision.


�  Any debt issued by SCE pursuant to this decision should have appropriate duration, terms, and conditions to enable SCE to permanently retire or defease an equal amount of debt no later than six months after SCE’s TRA undercollection is extinguished. 


�  SCE states that any debt securities secured by its accounts receivable will be structured as a true sale for bankruptcy purposes, a sale for financial reporting, and debt for tax purposes.  


�  SCE states that § 1708 is not applicable to its petition because:  (1) the issues raised by its petition are essentially the same as those decided by D.00-10-040; and (ii) D.00�10�040 was issued in a proceeding in which SCE was the only party.  We agree that § 1708 does not apply.  Section 1708 provides that the Commission may modify a prior decision only after providing parties with notice and an opportunity to be heard.  SCE was the only party to A.00-07-048, which resulted in D.00-10-040.  Thus, there is no need to provide other parties with notice and an opportunity to be heard pursuant to § 1708 prior to our modifying D.00-10-040.   


� The draft decision was prepared by assigned Administrative Law Judge Kenney. 


� Rule 77.7(f)(9) was adopted in accordance with the procedures set forth in § 311(g)(3). 


� The Commission may also reduce or waive the 30-day period in (i) an uncontested matter where the decision grants the relief requested (§ 311(g)(2) and Rules 77.7(f)(2)), or (ii) upon the stipulation of all the parties (§ 311(g)(2) and Rules 77.7(g)).  We do not rely on § 311(g)(2) and Rules 77.7(f)(2) and 77.7(g), since any party that wished to respond to the petition had little opportunity to do so because (1) notice of the petition did not appear in the Daily Calendar until January 3, 2001, and (2) the petition was placed on the agenda for the Commission meeting of January 4, 2001, prior to the expiration of the deadline set forth in Rule 47(f) for parties to file responses to SCE’s petition.   


�  The fee is determined as follows:  ($2 x (1,000,000/1,000)) + ($1 x (9,000,000/1,000)) + ($0.50 x (3,490,000,000/1,000)) = $1,756,000. 
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