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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

	Application of San Diego Gas & Electric Company (U 902 E) for a Certificate of Public Convenience and Necessity for the Miguel – Mission 230kV #2 Project.


	Application 02-07-022

(Filed July 12, 2002)


ORDER DISMISSING APPLICATIONS FOR REHEARING OF 

DECISION (D.) 04-07-026 AND DENYING PENDING MOTIONS

I. APPLICATIONS FOR REHEARING

In Decision (D.) 04-07-026 (“the Decision”), we certified the Final Environmental Impact Report (EIR) for the Miguel-Mission 230kV #2 Project, and granted San Diego Gas & Electric Company (SDG&E) a certificate of public convenience and necessity (CPCN) for this project.  Applications for rehearing of the Decision were filed by the City of Santee (Santee), Santee Citizens for Safe Power (Santee Citizens), San Diegans for Fair Power (SDFP), and Eucalyptus Hills Landowners Association (EHLA).

In its response to the applications for rehearing, SDG&E argues that these entities lack standing to seek rehearing of the Decision because they are not parties in this proceeding.  We agree. 


Standing to request rehearing of a Commission decision is governed by Public Utilities Code Section 1731, which provides, in relevant part:

"After any order or decision has been made by the Commission, any party to the action or proceeding, or any stockholder or bondholder or other party pecuniarily interested in the public utility affected, may apply for a rehearing in respect to any matters determined in the action or proceeding and specified in the application for rehearing . . .."  (Pub. Util. Code, § 1731, subd. (b).)

Pursuant to these provisions, only a party in the proceeding, a stockholder or bondholder “or other party pecuniarily interested in the public utility affected” has standing to seek rehearing of a Commission decision.
  Applications for rehearing by persons or entities that do not meet one of these statutory criteria must therefore be dismissed.  This has consistently been our practice.   See, e.g., Application of Atrio Communications for a Certificate of Public Convenience and Necessity to Operate as Provider of Facilities-Based and Resale Local Exchange and Interexchange Telecommunications Within the State of California (2004), D. 04-11-036, 2004 Cal. P.U.C. LEXIS 542;  Application of PG&E for a Certificate of Public Convenience and Necessity Authorizing the Construction of the Tri Valley 2002 Capacity Increase Project (2001), D. 01-10-029, 2001 Cal. P.U.C. LEXIS 1000; Application of Wild Goose Storage Inc. for a Certificate of Public Convenience and Necessity to Construct Facilities for Gas Storage Operations (1997), D. 97-10-070, 76 Cal.P.U.C.2d 246; Application of Catalina Channel Express, Inc. for a Certificate of Public Convenience and Necessity Authorizing the Transportation of Passengers and Baggage by Vessel (1987), D. 87-08-029, 25 Cal.P.U.C.2d 176; Southern Pac. Transp. Co. (1973), D. 82043, 76 CPUC 2.  
1. City of Santee

Santee did not make an appearance as a party, or move to intervene in this proceeding.  Accordingly, Santee is not a party to this proceeding.  Pursuant to Public Utilities Code Section 1731, it thus lacks standing to file an application for rehearing.

2. Santee Citizens

Like the City of Santee, Santee Citizens did not make an appearance as a party or move to intervene.  Accordingly, it too lacks standing to request rehearing.

3. SDFP

SDFP is not a party to this proceeding.  Six days before the Commission was scheduled to vote on the matter, SDFP filed a motion for leave to intervene and file comments late on the Proposed Decision.   The deadline for comments on the Proposed Decision had passed and SDFP’s eleventh-hour motion to intervene and file comments late was not granted.  Accordingly, SDFP lacks standing to seek rehearing of the Decision.

4. EHLA

EHLA is not a party to this proceeding.  Two days before the Commission was scheduled to vote on the matter, EHLA filed a motion for leave to intervene and protest the CPCN application.  EHLA’s eleventh-hour motion to intervene and protest the application was not granted.  As a non-party, it too lacks standing to seek rehearing.

As none of the applicants have standing to seek rehearing of the Decision, their applications for rehearing must be dismissed.  (Pub. Util. Code § 1731(b).) 

II. RELATED MATTERS (pending motions)

Just a few days before the Commission meeting of July 8, 2004, when the Commission was scheduled to vote on the Proposed Decision to certify the Final EIR and grant a CPCN for the Miguel-Mission project, requests to intervene in this proceeding were filed by the City of Chula Vista,
 SDFP,
  TURN,
 and EHLA.
   The City of Chula Vista, SDFP, and TURN sought leave to file late comments on the Proposed and Alternate Decisions.  EHLA sought leave to file a late “protest” to the application.  None of these motions were granted, but the Decision did not dispose of them, and it has come to our attention that they are still pending. 

These four requests to intervene were all filed at the eleventh hour — after the June 28, 2004 deadline for filing comments on the Proposed Decision.  We do not grant leave to intervene so late in a proceeding absent good cause.
   None of the pending motions to intervene explained why the filer was seeking to intervene so late in the proceeding.

As for the would-be intervenors’ requests to file comments late, our rules provide that ordinarily, late-filed comments will be rejected.
  Late-filed comments are accepted only under extraordinary circumstances, and only if they are supported by a motion and a declaration under penalty of perjury setting forth all the reasons for the late filing.
  None of the requests to file comments late satisfied these requirements.
 

Accordingly, the pending motions to intervene and to file comments (or a protest, in the case of EHLA) late are denied.  

THEREFORE, IT IS ORDERED that:

1. The applications for rehearing of the Decision filed by the City of Santee, Santee Citizens for Safe Power, San Diegans for Fair Power, and Eucalyptus Hills Landowners Association are dismissed for lack of standing.

2. Requests for oral argument on the applications for rehearing are denied as moot.

3. Motions by the City of ChulaVista, San Diegans for Fair Power, TURN, and Eucalyptus Land Owners Association for leave to intervene and file late comments on the Draft Decision are denied as untimely.

This order is effective today.

Dated February 10, 2005, at San Francisco, California. 

MICHAEL R. PEEVEY

                        President

GEOFFREY F. BROWN

SUSAN P. KENNEDY

               Commissioners

Comr. Grueneich recused herself

from this agenda item and was not

part of the quorum in its consideration.

� There is a pending petition for modification of D.04-07-026 filed by Santee.  This Order does not dispose of the petition, nor does it prejudge it. It will be addressed in a separate order. 


�  All statutory references are to the California Public Utilities Code, unless stated otherwise.


� Lang v. Railroad Com. of Cal. (1932) 2 Cal.2d 550.


�  Among the allegations set forth in SDFP’s application is an assertion that President Peevey is disqualified from participating in this proceeding because he allegedly has “pecuniary interests” in Southern California Edison and other unspecified public utilities.   SDFP cites no evidence to support this allegation.  Although we do not reach the merits of any of applicants’ contentions in this order because the applications are dismissed for lack of standing, we feel compelled to state that President Peevey has exercised the utmost care in making sure that he has no conflicts, and has no holdings in Edison that would require his disqualification.      





�  Santee has also filed a Petition for Modification of D.04-07-026.  That petition will be addressed in a separate order.  This order does not prejudge the decision on the petition. 


� “Motion To Intervene and Comments,” filed July 1, 2004.


� “Motion To Intervene and Request for Leave To File Late-Filed Comments,” filed July 2, 2004.


� “Motion To Intervene and Reply Comments on Proposed and Alternate Draft Decisions,” filed July 6, 2004.


� “Motion To Intervene and Request for Leave To Late-File Protest and Protest,” filed July 6, 2004.





� See, e.g., Application of PG&E for a Certificate of Public Convenience and Necessity Authorizing the Construction of Tri Valley 2002 Capacity Increase Project  (2001),  D. 01-10-029 (denying motion by Alameda County Flood Control and Water Conservation District to intervene after issuance of Proposed Decision);  Application of Wild Goose Storage Inc. for a Certificate of Public Convenience and Necessity to Construct Facilities for Gas Storage Operations (1997), D. 97-10-070, 76 Cal.P.U.C.2d 246 (denying Petition To Set Aside Submission, Renotice, and Reopen Proceeding and Motion for Leave To File Protest filed after issuance of Proposed Decision).


� Commission Rules of Practice and Procedure, Rule 77.5.


� Id.


� Only SDFP offered any explanation of why comments were being submitted late.  Its “Request For Leave To Late-File Comments” cites “late notification and lack of knowledge, experience and sophistication about this process,” but it lacks the supporting declaration required by Rule 77.5.  Moreover, the SDFP motion was filed by Ms. Kathryn Marsh, who actively participated as an individual, but not as a party, in the public review process of the DEIR, in the course of which information was provided about how to participate in the Commission proceeding. (See FEIR, pp. 3-176, 3-217—3-218.)  
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