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State of California California Natural Resources Agency

Memorandum

Date:

To:

From:

Subject:

September 20, 2010

Honorable Michael R. Peevey
President

California Public Utilities Commission
505 Van Ness Avenue

San Francisco, California 94102

Honorable John S. Wong
Administrative Law Judge

California Public Utilities Commission
505 Van Ness Avenue '
San Francisco, California 94102

Department of Water Resources

Rulemaking 09-06-018 - Request of the California Department of Water
Resources for Modification of Decision (D.) 07-03-025 (2007 Servicing Orders
Applicable to the Investor Owned Utilities), D.02-12-069 (2002 Operating Order
Applicable to SCE) and D.04-10-020 {2004 Operating Agreements Applicable to
SDG&E and PG&E).

Consistent with California Water Code §§ 80016 and 801 06(b)?, the California Energy
Resources Scheduling division of the California Department of Water Resources
("CDWR") hereby requests that the California Public Utilities Commission
("Commission”) adopt proposed madifications to the 2007 Servicing Orders

(the "2007 Servicing Orders”) applicable to Pacific Gas and Electric Company
("PG&E"), San Diego Gas & Electric Company (“SDG&E"}, and Southern California
Edison Company ("SCE") (collectively, the “IOUs"). In addition, CDWR hereby
requests that the Commission adopt proposed modifications to the 2002 Operating
Order Applicable to SCE and to the 2004 Operating Agreements Applicable to SDG&E
and PG&E (collectively, the "Existing Operatlng Arrangements”).

Modifications to the 2007 Servicing Orders and the Existing Operating Arrangements
have been incorporated into amended and restated Servicing Orders and Operating
Orders being submitted with this memorandum. These revisions reflect agreements
that CDWR reached with the 10Us as memorlahzed ina February 4, 2009
Memorandum of Understanding ("MOU")?, with certain revisions or clarifications since

' Water Code § 80116 states: All state agencies and other official state organizations, and all persons
connected therewith, shall and are hereby authorized to, at the request of the department, give the department
reasonable assistance or other cooperation in carrying out the purposes of this division.

2 Water Code § 80106(b) states: At the request of the department, the commission shall order the related
electrical corporation or its successor in the performance of related service, to transmit or provide for the
transmission of, and distribute all power made available by the department, and, as agent of the department,
provide billing, collection, and other related services on terms and conditions that reasonably compensate the
electrical corporation for its services, and adequately secure payment to the department.

® The 10Us filed the MOU with the Commission on February 13, 2009 along with a joint motion for authorization
to enter the MOU. The Assigned Commissioner granted the motion on March 13, 2009.
http://docs.cpuc.ca.gov/efile/RULINGS/98488. pdf (visited July 7, 2010).
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the submission of the MOU. A detailed summary of these revisions, including specific
section references to the MOU, is attached.

Background

in anticipation of the California Independent System Operator's (“CAISO") implementation
of Market Redesign and Technology Upgrade (*"MRTU") on March 31, 2009, the I0Us and
CDWR entered into the MOU. At the time of submission, the MOU described agreed-upon
changes to operation and remittance procedures that reflected the IOUs and CDWR
understanding of MRTU-related issues. In the MOU, the I0Us and CDWR also
acknowledged that the incomplete negotiations with CDWR's contract counterparties

at that time left some outstanding uncertainties as to the basis for remittances to CDWR
for some of the contracts. The MOU provided that the provisions contained in the MOU
might be subsequently modified dependent on the actual outcome of the then pending
contract negotiations. The MOU was approved by an Assigned Commissioner Ruling on
March 13, 2009.

Since submitting the MOU, CDWR believes that it has reached sufficient certainty
regarding post-MRTU operating procedures with contract counterparties to finalize
specific changes to the Existing Operating Arrangements and the 2007 Servicing
Orders. Based on the contract clarifications implemented with counterparties to date,
CDWR has worked with the i10Us fo include these changes, as noted, in the submitted
Servicing Orders and Operating Orders.

Significant Modifications Subsequent to MOU Approval

Based on the clarifications on operating procedures reached with certain of the
contract counterparties, CDWR has negotiated further revisions to the “Bidding and
Remittance Summary” table attached to the MOU. For example, SCE and SDG&E
have been appointed as scheduling coordinators under certain contracts and, as a
result, we have agreed to a different counting method to determine the remittance of
Power Charges for those contracts. Additional refinements have been made to the
remittance basis to count energy dispatches from contracts for Power Charges, based
on additional contract bidding and operations parameters reached by CDWR with the
counterparties.

The updated Bidding and Remittance Summary table for each IOU is attached in
Schedule 1 of the body of the submitted Operating Orders. Previously, Schedule 1 of
each Existing Operating Arrangement only listed the CDWR contracts allocated to the
applicable IOU. Since all contracts are terminating on their own terms in the next few
years, the table has been expanded to show the Contract Stated Termination Date.

In the case of the Servicing Orders, Attachment B to the PG&E and SCE Servicing
Orders has been updated to note the current status of settlement agreements with
certain publicly-owned utilities as to Municipal Departing Load Customer Power

Charges and Bond Charges to be remitted. The intent of these new provisions is to



Honorable Michael R. Peevey
Honorable John S. Wong
September 20, 2010

Page 3 '

note that the remittances would be based on settlement agreements rather than the
remittance process otherwise provided in the Servicing Orders.*

In addition, certain additionai amendments, clarifications and revisions have been
made to the 2007 Servicing Orders and the Existing Operating Arrangements. Some
of these modifications are required to conform an IOU's Servicing Order and to that
I0U's Operating Order. As noted above, a detailed summary of such revisions is
attached to this Memorandum. CDWR is available to provide further details or
information as requested by the Commission.

MOU Provisions Are Effective March 31, 2009

The MOU was effective on March 31, 2009. The IQUs and CDWR have been
following the provisions of the MOU commencing on March 31, 2009. The attached
Orders memorialize the operations and remittance procedures developed and agreed
to by CDWR and the 10Us to ensure appropriate remittances to CDWR as provided in
the MOU. In addition, as specifically noted in the submitted Operating Orders and the
Servicing Orders, certain revisions or clarifications to the MOU provisions have been
agreed to by CDWR and the 10Us subsequent to the Commission approval of the
MOU. Such provisions reflect agreed upon interim operating procedures among
CDWR and such applicable 10U, as of the specific date stated. CDWR would like to
bring to the Commission’s attention that the submitted Servicing Orders and Operating
Orders conform to the provisions contained in the MOU and CDWR further requests
that the submitted Orders be valid as of the effective date of MRTU, unless specifically
noted with a later date within the Orders. In developing the MOU, one of the Guiding
Principles agreed to by CDWR and the IOUs was that the customers of the IOUs
“must be neutral or benefit either financially or through improved CAISO MRTU market
operations.” CDWR believes that the provisions contained in the submitted Orders
are consistent with this Principle.

Submitted Documents

In addition to summaries of modifications to the 2007 Servicing Orders and the
Existing Operating Arrangements, CDWR has also enclosed CD-ROMs, which contain

(1) a clean version of each proposed amended and restated Servicing Order and
Operating Order and (2) a blackline of an 10U’s 2007 Servicing Order and Existing
Operating Arrangement to the same I0U’s submitted proposed amended and restated
Orders, indicating proposed modifications. CDWR has served electronic copies of
these documents on representatives of each IOU as well as provided a hard copy of
these documents to the Commission’s Administrative Law Judge Division. CDWR will
make a copy of these documents available to any party requesting such a copy.

4 CDWR submitted a Memorandum dated August 30, 2010 in response to an Administrative Law Judge's Ruling in
Application 09-08-023, addressing the same issue.
? See Attachment A of the MOU under the heading “Guiding Principles.”.
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CDWR thanks the IOUs for their diligence and cooperation in this effort. CDWR is also
pleased to inform the Commission that each of the three IOUs concur with the
proposed modifications to their respective Existing Operating Arrangements and 2007
Servicing Orders.

CDWR requests that the Commission adopt the proposed amended and restated
Servicing Orders and Operating Orders as soon as possible. CDWR appreciates the
Commission’s assistance with this matter. If you have any questions or need
additional information, please contact me at (916) 574-2733.

W) T Golin~

John Pacheco, Acting Deputy Director
California Energy Resources Scheduling

Attachments:
1.  Summary of Submitted Revisions to 2010 Servicing Orders
2.  Summary of Submitted Revisions to 2010 Operating Orders

Attachments enclosed on CD-ROM:

1. 2010 Servicing Order (PG&E)

2. 2010 Servicing Order (SDG&E)

3. 2010 Servicing Order (SCE)

4. 2010 Operating Order (SCE)

5. 2010 Operating Agreement (SDG&E)

6. 2010 Operating Agreement (PG&E)

7. Comparison of 2010 Servicing Order (PG&E) to 2007 Servicing Order

8. Comparison of 2010 Servicing Order (SDG&E) to 2007 Servicing Order

9. Comparison of 2010 Servicing Order (SCE) to 2007 Servicing Order

10. Comparison of 2010 Operating Order (SCE) to 2002 Operating Order

11. Comparison of 2010 Operating Order (SDG&E) to 2004 Operating Agreement
12. Comparison of 2010 Operating Order (PG&E) to 2004 Operating Agreement

cc: (See attached list.)
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VIA OVERNIGHT DELIVERY AND ELECTRONIC MAIL

cc: Honorable Michael R. Peevey, President
California Public Utilities Commission
505 Van Ness Avenue
San Francisco, California 94102

Honorable Dian M. Grueneich, Commissioner
California Public Utilities Commission

505 Van Ness Avenue

San Francisco, California 94102

Honorable John A. Bohn, Commissioner
California Public Utilites Commission
505 Van Ness Avenue

San Francisco, California 94102

Honorable Timothy A. Simon, Commissioner
California Public Utilities Commission

505 Van Ness Avenue

San Francisco, California 94102

Honorable Nancy Ryan, Commissioner
California Public Utilities Commission
505 Van Ness Avenue

San Francisco, California 94102

Ms. Julie Fitch

California Public Utilities Commission
505 Van Ness Avenue

San Francisco, California 94102

VIA ELECTRONIC MAIL

Service List Rulemaking 09-06-018



SUMMARY OF SUBMITTED REVISIONS TO
2010 SERVICING ORDERS

The revisions contained in the 2010 Servicing Orders generally fall within one of the
following categories:

Changes necessary to the 2007 Servicing Orders to reflect the California
Independent System Operator’s implementation of the Market Redesign and
Technology Upgrade (“MRTU™) as noted in the Memorandum of Understanding
(the “MOU™), dated as of February 4, 2009 and approved by the Assigned
Commissioner on March 13, 2009;

Amendments, clarifications or supplements to the provisions of the MOU,
subsequent to the Commission approval of the MOU, as agreed to by the Investor
Owned Utilities (“I0Us™) as limited agents of the California Department of Water
Resources (“DWR™);

Clarification that upon of novation of any Contract the 2010 Servicing Order
terminates as to such Contract without further action; and

Corrections to references to sections, Attachments, Exhibits or Appendices and
other conforming changes as a result of the amendments contained in the 2010
Operating Orders.

The following table provides a general summary of submitted revisions contained in the
2010 Servicing Orders. The changes summarized are as compared to the provisions of the
existing 2007 Servicing Orders adopted pursuant to D.07-03-025. In Attachments B and C of the
2010 Servicing Order, certain provisions of the MOU have been incorporated and the summary
provides the section reference to the MOU.

Section Reference Summary of Submitted Revisions or MOU Section Reference

Recitals

Updates relevant history and Commission Decisions.

Section'l - Definitions Updates relevant history and Commission Decisions.

Establishes new defined terms and amends existing terms as such terms

relate to MRTU.
Section 2 - Energy Clarifies that surplus energy sales terminated upon MRTU Effective
Delivery, Surplus Date. _
Encrgy S_al es and Provides that DWR Charges will be remitted consistent with the terms
Ownership

of the 2010 Operating Order and the 2010 Servicing Order.

Section 3 - Billing Clarifies the scope of DWR Charges before and after the MRTU




Section Reference

Summary of Submitted Revisions or MOU Section Reference

Services

Effective Date.

Section 4 - DWR
Revenues; Remittance
of DWR Revenues

Updates the remittance of DWR Charges from Customer Types and to
reflect the Commission Decisions since the submission of the 2007
Servicing Orders.

Section 5 - Term and

Termination; Events of
Default

Clarifies that surplus energy sales terminated upon the MRTU Effective
Date.

Addresses that the 2010 Servicing Order will terminate as to any
novated Contracts, without further action by a Party.

Section 6 -
Confidentiality

No substantive changes.

Section 7 - Payment of
Fees and Charges

No substantive changes.

Section 8 - Records;
Audit Rights; Annual
Certification

No substantive changes.

Section 9 - [Reserved)

N/A

Section 10 - Amendment
Upon Changed
Circumstances

Updated for the effectiveness of MRTU in Section 10(a)(ii).

Section 11 - Data
Retention

No substantive changes.

Section 12 - Indemnity

Deleted a word to clarify the scope of intended indemnity.

Section 13 - Limitations
on Liability

No substantive changes.

Section 14 - Updates relevant history and Commission Decisions.

Miscellaneous

Service Attachment 1 - | No substantive changes.

Utility Billing Services

Service Attachment 2 - | Clarifies that surplus energy sales terminated upon the MRTU Effective
DWR Surplus Energy Date.

Sales Revenues




Section Reference

Summary of Submitted Revisions or MOU Section Reference

Remittance

Attachment B

As to PG&E:

In each Appendix, except in Appendices A-1, A-2 and E-2, existing
references to capped amount and priority of billing have been revised to
generally note that the billing priority, including the application of
capped level that can be billed, will be as determined by the
Commission from time to time.

Appendix A-2 - “Remittance of Bundled Customers - Power Charge.”
Part A: Amended to incorporate provisions of Part II, Section (C)(1) of

the body of the MOU as well as the provisions under the caption
“Revised DWR Remittance Methodology” contained in Attachment A
of the MOU.

Appendix C-2 - “Remittance of Customer Generation Departing Load -
Power Charge”: Amended to reflect existing remittance procedures.

Appendix D-1 - “Remittance of Municipal Departing Load - Bond.
Charge™: Amended to reflect the existence of certain settlement

agreements under Commission issued Resolutions.

Appendix D-2 - “Remittance of Municipal Departing Load - Power
Charge”: Amended to reflect existing remittance procedures. Also
amended to reflect the existence of certain settlement agreements under
Commission issued Resolutions.

Appendix E-1 - “Remittance of Community Choice Aggregation - Bond
Charge™: Amended to reflect existing remittance procedures.

Appendix E-2 - “Remittance of Community Choice Aggregation -
Power Charge”: Amended to reflect existing remittance procedures.

Annex A Collection Curve - Notes PG&E will send any updated or
revised Collection Curve to DWR.

As to SCE:

In each Appendix, except in Appendices A-1 and A-2, existing
references to capped amount and priority of billing have been revised to
generally note that the billing priority, including the application of
capped level that can be billed, will be as determined by the
Commission from time to time.

Appendix A-2 - “Bill Determination - Bundled Customer Power

' Charge™: Part A, Part II, Section B - Added to reflect the provisions of

Part II, Section (C)(2) of the body of the MOU as well as the provisions
under caption “Revised DWR Remittance Methodology” contained in
Attachment A of the MOU.

Appendix C-2 - “Bill Determination - Customer Generation Departing




Section Reference

Summary of Submitted Revisions or MOU Section Reference

Load Power Charge”: Amended to reflect existing remittance
procedures.

Appendix D-1 - “Bill Determination of - Municipal Departing Load
Bond Charge™: Amended to reflect existing remittance procedures.

Also amended to reflect the existence of certain settlement agreements’
under Commission issued Resolutions.

Appendix D-2 - “Bill Determination - Municipal Departing Load Power
Charge™ Amended to reflect existing remittance procedures. Also

amended to reflect the existence of certain settlement agreements under
Commission issued Resolutions.

As to SDG&E:

In each Appendix, except in Appendices A-1, A-2, D-1, D-2, E-1 and E-
2, existing references to capped amount and priority of billing have been
revised to generally note that the billing priority, including the
application of capped level that can be billed, will be as determined by
the Commission from time to time.

Appendix A-2 - “Bill Determination - Bundled Customer Power
Charge™: Part A, Part II, Section (a)(2) - Added to reflect the provisions
of Part II, Section (C)(2) of the body of MOU as well as the provisions
under the caption “Revised DWR Remittance Methodology™ contained
in Attachment A of the MOU.

Appendix C-2 - “Bill Determination - Customer Generation Departing

Load Power Charge™: Amended to reflect existing remittance
procedures.

Attachment C

As to PG&E:

Section 1. Part E. Sub-section 2 - “Power Charge on Bundled
Customers”: Amended to provide report templates to be used after the
MRTU Effective Date.

Section 2 - Surplus Energy Sales Reports: Amended to note that surplus
energy sales reports terminated upon MRTU Effective Date.

As to SCE:

Section 1 - Amended to show correct account numbers.

Section 2 - Amended to note that surplus energy sales reports terminated
upon MRTU Effective Date.

Section 3 - “Additional Reports on and after the MRTU Effective Date™:
Added to provide report templates to be used after the MRTU Effective
Date. :




Section Reference

Summary of Submitted Revisions or MOU Section Reference |

As to SDG&E:

Section 1 ~ Amended to add additional collection type and account

information.

Section 2 - Amended to note that surplus energy sales reports terminated
upon MRTU Effective Date.

Section 3 - “Additional Reports-On and after the MRTU Effective
Date™: Added to provide reporting templates to be used after the
MRTU Effective Date.

Other Attachments.

As to PG&E:

Attachments A, D, E, F, G, H and I: No substantive changes.
As to SCE:

Attachments A, D, E, F, G, H and I: No substantive changes.
As to SDG&E:

Attachments A, D, E, F, G and H: No substantive changes.




SUMMARY OF SUBMITTED REVISIONS TO
2010 OPERATING ORDERS

The reVisions contained in the 2010 Operating Orders generally fall within one of the

following categories:

. Amendments, clarifications or supplements to the Existing Operating
Arrangements to reflect the California Independent System Operator’s
implementation of Market Redesign and Technology Upgrade (“MRTU") as
noted in the Memorandum of Understanding (the “MOU™), dated as of February

4, 2009

and approved by the Assigned Commissioner on March 13, 2009;

. . Further amendments, clarifications or supplements to the provisions of the MOU
as agreed upon by the Investor Owned Utilities (“IOUs”) and the California
Department of Water Resources (“DWR™);

e Clarification that upon novation of any Contract, the 2010 Operating Order
terminates as to such Contract without further action;

o  Language to reflect that the 2010 Operating Orders are Commission Orders rather
than agreements as applicable to PG&E and SDG&LE in the case of the 2004
Operating Agreements;

. Conforming changes to the original Operating Order adopted by the Commission

on December 19, 2002 as applicable to SCE to include provisions contained in the
Operating Agreements of PG&E and SDG&E filed with the Commission on
November 12, 2004; and

. Updated cross-references and any conforming changes as a result of the
amendments contained in the 2010 Servicing Orders.

The following t

able summarizes the differences between the 2010 Operating Orders as

compared to the 2004 Operating Agreements applicable to PG&E and SDG&E. SCE’s original
Operating Order has been conformed to the 2004 Operating Agreements as described above.

Section Reference

Summary of Submitted Revisions or MOU Section Reference

Recitals

Updates relevant history and Commission Decisions.

Article I - Definitions

Updates relevant history and Commission Decisions.
Establishes new defined terms related to MRTU.

Article II - Operational
Allocation of Power
Purchase Agreements;

Clarifies that surplus energy sales terminated upon the MRTU Effective
Date.

Clarifies that the 2010 Operating Order will terminate as to any novated




Section Reference

Summary of Submitted Revisions or MOU Section Reference

Management of the
Contracts; Allocated
Power; Term

Contract, without further action by a Party.

As to SCE’s 2010 Operating Order, additional changes are noted to
conform to the provisions of PG&E and SDG&E 2004 Operating
Agreement provisions.

Article IIT - Limited
Agency / No
Assignment

Clarifies DWR’s legal and financial responsibility to each Contract as
being prior to the novation of a Contract.

Article TV - Limited
Duties of Utility

Clarifies the scope of Contract administration before and after the
MRTU Effective Date.

Article V - Duties of
DWR

Clarifies DWR’s expected scope of internal review of billing and
settlement functions.

Article VI - Special
Contract Terms (as to
PG&E); Reserved (as to
SDG&E and SCE)

Deleted in SCE’s 2010 Operating Order to reflect that no Interim
Contracts existed for SCE.

Article VII - Events of
Default

Conformed to the provisions of the original Operating Order but
retained the specific standard for triggering an event of default.

Section 7.03 has been revised so that the IOU “may™ request that the
Commission to terminate the Order rather than automatically requiring
termination.

Article VIII - Payment

No substantive changes.

of Fees and Charges

Article IX - Reflects the status of DWR discussions with Suppliers as to Contract
Representations and clarifications,

Warranties

Article X - Limitations

Includes Section 10.04 “Cap on Liability” provision in SCE’s 2010

on Liability Operating Order.
Article XI - No substantive changes.
Confidentiality

Article XII - Records

Includes Section 12.04 “Annual Certifications” provision in SCE’s 2010

2




Section Reference

Sﬁmmary of Submitted Revisions or MOU Section Reference

and Audit Rights

Operating Order.

Article XIII - Dispute
Resolution

Updates Section 13.02 to clarify the scope of settlement data review to
be performed by each IOTU.

Article XTIV -
Miscellaneous

Section 14.10 - Updated to include MRTU-related items that trigger
meet and confer obligation.

Section 14.10(c) - Contains Part II, Section G(3) of MOU that allows a
meet and confer to occur under specified circumstance.

Section 14.15 “Annual Review” - Included in SCE’s 2010 Operating
Order.

Schedule 1

The table included in Attachment A of the MOU under “IOU Contracts
- Bidding and Remittance Summary™ has replaced the prior list of
Contracts. A new column was added to note the stated termination date
for each Contract.

The MOU version of the table has been further modified to reflect:

- changes to Contract bidding and operations resulting from discussions
with Contract counterparties and any resultant changes to remittance
basis;

- when an IOU became the Scheduling Coordinator under the
applicable Contract.

Schedules 2 and 3

No substantive changes.

Exhibit A

No substantive changes.

Exhibit B

Part IV - Updated for frequency of fuel plan submissions by the IOUs.

Part XV - Updated to note the on-going nature of fuel supply,
transportation and storage contracts. In SCE and SDG&E version,
incorporates the fuel allocation under Commission Decision 03-10-016
dated October 2, 2003.

Exhibit C

Part I1 “Utility Remittance to DWR - On and After the MRTU Effective
Date” includes the following provisions from the MOU:

- Section A - DWR Remittances: Contains Part I1, Sections B, C, D, E

3



Section Reference

Summary of Submitted Revisions or MOU Section Reference

and F of the MOU related to remittance principles and procedures; and
contains provisions of Part I, Section G(2) related to meet and confer
related to significant load deviation.

- Section B - Real Time Energy Dispatch Charges & Credits: Contains
provisions under the same title of Attachment A of the MOU.

- Section C - Transmission Losses: Contains provisions under the same
title of Attachment A of the MOU.

Part IIT “Bilateral Settlement™ has been supplemented as follows:

- Section A - Ancillary Services: Contains provisions under the same
title of Attachment A of the MOU.

- Section B - Responsibility for [ISO Charges and Credits - Generation
Invoices: Contains provisions under Part II, Section G(1) of the body of
the MOU. Also contains provisions under the heading “ISO Invoices -
Load and Generation - Generation Invoice” in Attachment A of the
MOU.

- Section C - Bilateral Settlement Parameters On and After the MRTU
Effective Date: Reflects new procedures applicable to settlement
functions related to allocated Contracts.

- Section D - Additional Provisions Related to ISO Settlement
Statements: Reflects new procedures applicable to certain Contracts for
which an IOU might be the Scheduling Coordinator.

Exhibit D Updated to reflect Attachment A of the MOU’s provisions related to
load charges invoiced by the ISO.

Exhibit E Updated to reflect certain Advice Letters filed by the IOUs.

Exhibit F Part II “On and After the MRTU Effective Date™ - Added to reflect

revised data requirements.




R.09-06-018 ALJ/JSW/tcg

ATTACHMENT 2



Draft of 8/23/2010

2010 SERVICING ORDER

CONCERNING

STATE OF CALIFORNIA
DEPARTMENT OF WATER RESOURCES

And

PACIFIC GAS AND ELECTRIC COMPANY

THIS ORDER HAS BEEN ISSUED BY THE CALIFORNIA PUBLIC UTILITIES
COMMISSION (“COMMISSION”) FOR USE BETWEEN THE STATE OF CALIFORNIA
DEPARTMENT OF WATER RESOURCES (“DWR”) AND PACIFIC GAS AND ELECTRIC
COMPANY (“UTILITY”).

Date of Commission Approval:

Effective Date:

741646.9 023448 AGMT
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2010 SERVICING ORDER

THIS 2010 SERVICING ORDER (this “Servicing Order”) concerns the State of
California Department of Water Resources (“DWR?”), separate and apart from its powers and
responsibilities with respect to the State Water Resources Development System, and Pacific Gas
and Electric Company, a California corporation (“Utility” or “PG&E”). This Servicing Order
amends and restates that certain 2007 Servicing Order adopted pursuant to D.07-03-025 (the
“2007 Servicing Order”), to amend and restate that certain 2003 Servicing Order adopted
pursuant to D.02-12-072 on December 19, 2002 (the “2003 Servicing Order”), further amending
and restating that certain Servicing Order approved by the Commission on May 16, 2002
pursuant to D.02-05-048 and conforms to the clarifications set forth in D.03-09-017, adopted on
September 4, 2003. DWR and Ultility are sometimes collectively referred to as the “Parties” and
individually referred to as a “Party.”

BACKGROUND

A. Under the Act, DWR is authorized to sell electric power and energy to Customers.
Amounts payable by DWR under this Servicing Order are payable solely from the Department of
Water Resources Electric Power Fund established pursuant to Section 80200 of the California
Water Code or other appropriated amounts legally available therefor.

B. Utility is engaged in, among other things, the transmission and distribution of
electrical services to certain of the Customers in its service territory, the billing and collection for
electrical services and other charges, and the ownership, installation and reading of electrical
meters for certain of such Customers.

C. Under the Act, DWR is authorized to enter into contracts with the Utility to
provide transmission and distribution of all power sold or made available for sale by DWR to
certain of the Customers, and, upon request of DWR, the Commission has ordered Utility to
provide such transmission and distribution services, including the provision of billing, collection
and related services, as agent for DWR, on terms and conditions that reasonably compensate
Utility for its services.

D. On September 6, 2001, the Commission adopted D.01-09-015, ordering Utility to
implement the Servicing Agreement which sets forth the terms under which Utility would
provide for the transmission and distribution of DWR Power as well as billing and related
services, and further ordering certain modifications to the Servicing Agreement as described in
Ordering Paragraphs 2 and 3 of such decision.

E. On February 21, 2002, the Commission adopted D.02-02-051, approving and
adopting a Rate Agreement between the Commission and DWR.

F. On May 16, 2002, the Commission adopted D.02-05-048, ordering Ultility to
comply with the Servicing Order.
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G. On September 19, 2002, the Commission adopted D.02-09-053 relating to the
allocation of DWR’s power contracts, ordering the Parties to modify the previously issued
servicing order to reflect the new operational arrangements under said contract allocation
decision issued by the Commission.

H. On December 19, 2002, pursuant to D.02-12-069, the Commission adopted an
Operating Order which established the respective rights and responsibilities with respect to the
Utility’s administration of the Allocated Contracts and, on that same date, the Commission
further adopted D.02-12-072, imposing the 2003 Servicing Order on the Utility.

L. Through other proceedings, the Commission also determined the cost
responsibility of certain Customers, other than Bundled Customers, for Bond Charge and the
ongoing DWR power charge component.

J. Section 10(a) of the 2003 Servicing Order provided that Parties are to negotiate
appropriate amendments to effectuate the required changes upon certain events, including the
implementation of Bond Charges and the imposition of a DWR Charge upon customers of ESPs
or other third-parties.

K. In the Appendices to Attachment B, DWR has identified and included Customer
Types who currently remit DWR Charges. Unless specifically provided elsewhere in this
Servicing Order, the Utility and DWR acknowledge that the collection and remittance of DWR
Charges from such Customer Types will be consistent with Applicable Commission Orders that
require the Utility to perform such services.

L. DWR and Utility amended the 2003 Servicing Order to reflect the remittance
methodologies and obligations applicable to DWR Revenues, consisting of DWR Charges
collected from Customers and DWR Surplus Energy Sales Revenues, all as previously provided
in Applicable Commission Orders and State law, and such amendments were adopted in the
2007 Servicing Order adopted pursuant to D.07-03-025.

M. To reflect the changes resulting from the ISO implementation of Market Redesign
and Technology Upgrade, DWR desires to amend the 2007 Servicing Order and the Operating
Order, consistent with the principles memorialized in that certain Memorandum of
Understanding, dated as of February 4, 2009, which has been approved by the Commission on
March 13, 2009.

NOW, THEREFORE, DWR agrees, and Utility is ordered to do as follows:
Section 1. Definitions.

The following terms, when used herein (and in the attachments hereto) with initial
capitalization, shall have the meaning specified in this Section 1. Certain additional
terms are defined in the attachments hereto. The singular shall include the plural and the
masculine shall include the feminine and neuter, and vice versa. “Includes” or
“including” shall mean “including without limitation.” References to a section or
attachment shall mean a section or attachment of this 2010 Servicing Order, as the case
may be, unless the context requires otherwise, and reference to a given agreement or

2
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instrument shall be a reference to that agreement or instrument as modified, amended,
supplemented or restated through the date as of which such reference is made (except as
otherwise specifically provided herein). Unless the context otherwise requires, references
to Applicable Laws or Applicable Tariffs shall be deemed references to such laws or
tariffs as they may be amended, replaced or restated from time to time. References to the
time of day shall be deemed references to such time as measured by prevailing Pacific
Time.

ACH - Automated Clearing House, a nationwide payment and collection system which
provides for the electronic distribution and settlement of funds.

Act - Chapter 4 of Statutes of 2001 (Assembly Bill 1 of the First 2001-02 Extraordinary
Session) of the State of California, as amended from time to time.

Additional Charges - Additional Charges shall have the meaning set forth in Section 7.2
below.

Aggregate Power - DWR Power, Utility-Provided Electric Power, and, subject to
Section 4.3 of the Rate Agreement, ESP Power or other third-party provided Power for
customers located within that Utility’s service territory, to the extent DWR Charges are
authorized to be imposed on any such Power by Applicable Commission Orders or State or
federal law.

Allocated Contracts - The long-term power purchase agreements, listed on Schedule 1
of the Operating Order, allocated to Utility under the Contract Allocation Order.

Applicable Commission Orders - Such rules, regulations, decisions, resolutions,
opinions or orders as the Commission may lawfully issue or promulgate from time to time,
which further define the rights and obligations of the Parties under or in connection with the
Servicing Order, including any advice letters in furtherance thereof that are approved by the
Commission.

Applicable Law - The Act, Applicable Commission Orders and any other applicable
statute, constitutional provision, rule, regulation, ordinance, order, decision or code of a
Governmental Authority.

Applicable Tariffs - Utility’s tariffs, including all rules, rate schedules, contracts, and
preliminary statements, governing electric energy service to Customers in Utility’s service
territory, as filed with and approved by the Commission and, if applicable, the Federal Energy
Regulatory Commission.

Assign(s) - Assign(s) shall have the meaning set forth in Section 14.3(c).
Billing Services - mean Utility Billing Services.

Bond Charges - Bond Charges shall have the meaning set forth in the Rate Agreement
and shall include Bond Charges to be remitted by Customers, including Bundled Customers,
Direct Access Customers, Customer Generation Departing Load Customers, Municipal
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Departing Load Customers and Community Choice Aggregation Customers who are required to
remit Bond Charges under Applicable Law.

Bundled Customers - Customers who purchase Power from Utility.
Bureau - Bureau shall have the meaning set forth in Section 8.2(b).

Business Days - Regular Monday through Friday weekdays which are customary
working days, excluding State government holidays and holidays established by Applicable
Tariffs; provided, however, the terms “DWR Business Days” or “Utility Business Days” shall
refer to Business Days that are customary working days as related to DWR or Ultility, as
appropriate.

Business Hours - The period on a Business Day from 9:00 a.m. until 5:00 p.m.
CERS - California Energy Resources Scheduling, a division of DWR.
Charges - DWR Charges and Utility Charges.

Claims - Claims shall have the meaning set forth in Section 12.

Commission - The California Public Utilities Commission.

Community Choice Aggregation Customers or CCA Customers - Customers whose
energy requirements are served by governmental entities formed by cities and counties pursuant
to Assembly Bill 117 (2002 Stats., ch. 838), all as further provided in D.04-12-046 adopted on
December 16, 2004, and D.05-12-041, adopted on December 15, 2005, as such decisions may be
amended or supplemented from time to time.

Confidential Information - Confidential Information shall have the meaning set forth in
Section 6.1(c¢).

Contract Allocation Order - D.02-09-053 of the Commission, adopted on September
19, 2002, as such decision may be amended or supplemented from time to time by the
Commission.

Contracts - The Allocated Contracts and the Interim Contracts.

Cost Responsibility Surcharges or CRS - For purposes of this Servicing Order, “Cost
Responsibility Surcharges” or “CRS” refers to DWR Charges imposed under and pursuant to
Applicable Law on Customers for the recovery of costs other than as related to the
contemporaneous provisions of electrical products or services, including but not limited to (i)
Bond Charge authorized or required to be imposed and (ii) any cost determined to be the ongoing
DWR power charge component to be paid by such Customer or any other such similar charge.
The Parties agree that under Applicable Commission Orders relating to Cost Responsibility
Surcharges, the Commission has dealt with several other components to be collected by Utility,
including such components which are the property of the Utility, and further agree that the use of
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the term Cost Responsibility Surcharges or CRS in this Servicing Order is only intended to
include the components of CRS that are the property of DWR.

Customer - A retail end-use customer that purchases (or is deemed to purchase)
Aggregate Power, as established by Applicable Law.

Customer Generation Departing Load Customers or CGDL Customers - Customers
who (a) discontinue or reduce their purchases of Utility or Direct Access services; (b) purchase
or consume electricity supplied and delivered by “Customer Generation” to replace the Utility or
Direct Access purchases; and (c) remain physically located at the same location or elsewhere
within the Utility’s service territory, all as further provided in D.03-04-030 adopted on April 3,
2003, as such decision may be amended or supplemented from time to time.

Customer Type - Refers to Customers who may be Bundled Customers, Direct Access
Customers, Customer Generation Departing Load Customers, Municipal Departing Load
Customers or Community Choice Aggregation Customers.

Daily Remittance Amount - Daily Remittance Amount shall have the meaning set forth
in Attachment B hereto.

Daily Remittance Report - Daily Remittance Report shall have the meaning set forth in
Attachment B hereto and shall be in the form set forth in Attachment C hereto.

Day-Ahead Market - The daily ISO forward market for which energy and ancillary
services are scheduled for delivery on the following calendar day, as such market operated prior
to the MRTU Effective Date.

Delinquent Payment - Delinquent Payment shall mean the payment of any amount due
under this Servicing Order after the time when payment is required to be made hereunder, as
further described and/or limited hereunder.

Direct Access Customers or DA Customers - Customers who subscribe to direct access
service from Electric Service Providers, all as further provided in D.02-03-055 adopted on
March 21, 2002, as such decision may be amended or supplemented from time to time.

Discloser - Discloser shall have the meaning set forth in Section 6.1(c).

DWR Charges - Bond Charges, Power Charges and any other amounts authorized to be
collected from Customers pursuant to the Rate Agreement, Applicable Commission Orders and
Applicable Law in order to meet DWR’s revenue requirements under the Act.

DWR Power - The electric power and energy, including but not limited to capacity and
output, supplied by DWR to Bundled Customers pursuant to the Act, Applicable Commission
Orders and State and federal law.

DWR Revenues - Those DWR Charges collected from Customers required to be
remitted to DWR through Utility Bills or Non-Utility Bills, as the case may be, and, prior to the
MRTU Effective Date, DWR Surplus Energy Sales Revenues.

741646.9 023448 AGMT



DWR Surplus Energy Sales Revenues or Surplus Revenues - Revenues received by
Utility for the sale of surplus Power to third parties that Utility is required to remit to DWR,
consistent with the Contract Allocation Order and Exhibit C of the Operating Order, prior to the
MRTU Effective Date.

DWR’s Agent - DWR’s Agent shall have the meaning set forth in Section 8.2(b).

Effective Date - The date this Servicing Order is effective in accordance with Section
14.16, as such date is set forth on the cover page hereof.

Electrical Corporation - Electrical Corporation shall have the meaning ascribed thereto
in Section 218 of the Public Utilities Code, including any successor and assign thereof.

Electric Service Provider or ESP - Electric Service Provider means an entity that
provides electrical service to one or more retail customers located within the Service Areas of
Pacific Gas and Electric Company, Southern California Edison Company, or San Diego Gas &
Electric Company or any of their respective successors, except that Electric Service Provider
excludes: DWR, any other public agency to the extent that it offers electrical service to
customers within its jurisdiction or within the service territory of a local publicly owned electric
utility, and Electrical Corporations. Electric Service Provider includes the unregulated affiliates
and subsidiaries of an Electrical Corporation.

ESP Customers - Customers served by ESP Power.
ESP Power - Power provided by an Electric Service Provider to Customers.
Event of Default - Event of Default shall have the meaning set forth in Section 5.2.

Final Hour-Ahead Schedule - The final schedule of DWR Power submitted by DWR
and Utility and published by the ISO for the Hour-Ahead Market, prior to the MRTU Effective
Date.

Fund - Fund shall have the meaning set forth in Section 13.2.
Fund Type - Refers to Bond Charges or Power Charges.

Governmental Authority - Any nation or government, any state or other political
subdivision thereof, and any entity exercising executive, legislative, judicial, regulatory or
administrative functions of or pertaining to a government, including the Commission.

Governmental Program - Any program or directive established by Applicable Law
which directly or indirectly affects the rights or obligations of the Parties under this Servicing
Order and which obligates or authorizes DWR to make payments or give credits to Customers or
other third parties under such programs or directives.

Hour-Ahead Market - The [SO forward market for which energy and ancillary services
are scheduled for subsequent hours for delivery on the current calendar day, as such market
operated prior to the MRTU Effective Date.
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Imbalance Energy - Imbalance Energy shall have the meaning provided in Attachment I
hereto.

Indemnified Party - Indemnified Party shall have the meaning set forth in Section 12.
Indemnifying Party - Indemnifying Party shall have the meaning set forth in Section 12.

Insolvency Event - With respect to Utility, (a) the filing of a decree or order for relief by
a court having jurisdiction in its premises or any substantial part of its property in an involuntary
case under any applicable federal or state bankruptcy, insolvency or other similar law now or
hereafter in effect, or the appointment of a receiver, liquidator, assignee, custodian, trustee,
sequestrator or similar official for it or for any substantial part of its property, or the ordering of
the winding-up or liquidation of its affairs, and such decree or order shall remain unstayed and in
effect for a period of 60 consecutive calendar days; or (b) the commencement by it of a voluntary
case under any applicable federal or state bankruptcy, insolvency or other similar law now or
hereafter in effect, or the consent by it to the entry of an order for relief in an involuntary case
under any such law, or the consent by it to the appointment of or taking possession by a receiver,
liquidator, assignee, custodian, trustee, sequestrator or similar official for it or for any substantial
part of its property, or the making by it of any general assignment for the benefit of creditors, or
the taking of action by it in furtherance of any of the foregoing.

Interim Contracts - The power purchase or exchange arrangements, listed on Schedule
2 of the Operating Order, between DWR and various suppliers entered into by DWR at the
request of Utility, and in compliance by Utility under D.02-08-071 of the Commission, as such
decision may be amended from time to time by the Commission.

ISO - The California Independent System Operator Corporation.

Late Payment Rate - The Prime Rate plus 3%.

MRTU - ISO’s Market Redesign and Technology Upgrade.

MRTU Effective Date - The first trade date upon MRTU implementation by the ISO.

Municipal Departing Load Customers or MDL Customers - Customers who departed
Utility service on and after February 1, 2001 to take service from a municipal utility, all as
further provided in D.03-07-028 adopted on July 10, 2003, as such decision may be amended or
supplemented from time to time.

Non-Utility - Any third-party service provider under Applicable Tariff or servicing
arrangement with the Utility to perform any portion of Services contemplated under this
Servicing Order, including but not limited to ESPs and other third-party energy providers.

Non-Utility Bill - A bill calculated and prepared by the Utility but either (i) presented to
a Non-Utility or (ii) consolidated and presented by a Non-Ultility to a Customer, in either case,
under and pursuant to a servicing arrangement and/or Applicable Tariff or Applicable Law
which facilitates the collection of any component of DWR Charges.
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Operating Order - The Operating Order adopted on December 19, 2002, pursuant to
D.02-12-069, including that certain Operating Agreement executed on April 17, 2003, by and
between DWR and Utility, as the same may be amended from time to time and approved by the
Commission, including such amendments to be incorporated consistent with the principles
memorialized in that certain Memorandum of Understanding, dated as of February 4, 2009, as
further amended, supplemented or clarified as set forth in the Operating Order submitted to the
Commission concurrently with this Servicing Order.

Operating Order Effective Date - The date that the Operating Order is effective in
accordance with the provisions thereof.

Power - Electric power and energy, including but not limited to capacity and output.

Power Charges - Power Charges shall have the meaning set forth in the Rate Agreement,
and shall include Energy Payments as referred to in Exhibit C of the Operating Order and shall
further include the ongoing DWR power charge component of the CRS imposed by the
Commission upon certain customers for the above-market costs of DWR Power.

Prime Rate - The rate which Morgan Guaranty Trust Company of New York, or its
successor, announces from time to time in New York, New York as its prime lending rate, the
Prime Rate to change when and as such prime lending rate changes. The Prime Rate is a
reference rate and does not necessarily represent the lowest or best rate actually charged to any
customer.

Rate Agreement - The Rate Agreement between DWR and the Commission adopted by
the Commission on February 21, 2002 pursuant to D.02-02-051, as the same may be amended
and adopted by subsequent Commission proceedings.

Recipient - Recipient shall have the meaning set forth in Section 6.1(c).
Recurring Fees - Recurring Fees shall have the meaning set forth in Section 7.1.

Remittance - A payment of DWR Charges by Utility to DWR or its Assign(s) and, prior
to the MRTU Effective Date, all DWR Surplus Energy Sales Revenues, in accordance with this
Servicing Order.

Scheduling Coordinator-to-Scheduling Coordinator Trade - Schedules for energy
transferred from one ISO scheduling coordinator to another. Such schedules are deemed
delivered by the ISO upon publication by the ISO of the Final Hour-Ahead Schedules.

Service Area - Service Area means the geographic area in which an Electrical
Corporation distributes electricity.

Services - Billing Services, metering services and meter reading services which may be

performed by Utility or Non-Utility, as the case may be, and related collection, remittance and
other services provided by Utility for DWR pursuant to this Servicing Order.
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Servicing Order or 2010 Servicing Order - This 2010 Servicing Order, including all
attachments hereto.

State - The State of California.

Set-Up Fee - Set-Up Fee shall have the meaning set forth in Section 7.1.

Term - The term of this Servicing Order as set forth in Section 5.1.

20/20 Program - 20/20 Program shall have the meaning set forth in Section 4.3.

Utility Bill - A bill calculated, prepared and presented by Utility to a Customer that
includes both the Customer’s Utility Charges and DWR Charges; provided, however, that to the
extent appropriate under Applicable Commission Orders, all Utility Bills sent to Customers shall
reflect DWR Charges on a consolidated basis.

Utility Billing Service - Billing service through the use of Utility Bills or Non-Utility
Bills as described in Service Attachment 1 to this Servicing Order.

Utility Charges - Charges incurred by a Customer for electricity-related services and
products provided by Ultility to the Customer, as approved by the Commission and, as applicable,
the Federal Energy Regulatory Commission or other Governmental Authority (including, but not
limited to, any Competition Transition Charges or Fixed Transition Amount Charges owing to
Utility or its affiliates, as those terms are defined under the California Public Utilities Code).
Utility Charges shall not include DWR Revenues or charges for retail natural gas sales.

Utility-Provided Electric Power - Utility-Provided Electric Power shall refer to
electricity from Utility’s own generation, qualifying facility contracts, other power purchase
agreements and bilateral contracts. Utility-Provided Electric Power shall not include DWR
Power, ESP Power or any third-party provided power for Customers.

The terms used in the attachments, but not specifically defined herein or
elsewhere in this Servicing Order, should be understood by the Parties to have their ordinary
meanings.

Section 2. Energy Delivery, Surplus Energy Sales and Ownership.
2.1. Delivery of Power.

Pursuant to the Act and Applicable Commission Orders, Utility is ordered to transmit, or
provide for the transmission of, and distribute DWR Power to Bundled Customers over
Utility’s transmission and distribution system in accordance with Applicable Law,
Applicable Tariffs and any agreements between the Parties.

2.2. Data and Information Communications Procedures.

(a) Prior to the Operating Order Effective Date, Utility estimated customer usage and
Utility-retained generation for a given trade day and communicated the net of such
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estimate to DWR by 7:00 a.m. on the preceding Utility Business Day. In the event that
DWR observed a persistent deviation between estimated customer usage and actual
customer usage, or between estimated Utility-retained generation and actual Utility-
retained generation, DWR requested Utility to review, and Utility promptly commenced
the review of, Utility's forecast methodology and reported the results of such review to
DWR; provided, however, that Utility had no obligation to correct or minimize such
deviation except as provided in Attachment E of the 2003 Servicing Order.

(b) Prior to the Operating Order Effective Date, DWR agreed to send to Utility in
writing each day the Scheduling Coordinator-to-Scheduling Coordinator Trade between
DWR and Utility. This information was delivered no later than 9:30 a.m. for trades in the
Day-Ahead Market for the following day, and no later than two hours and twenty minutes
prior to the start of the delivery hour for trades in the Hour-Ahead Market. Utility was
ordered, and DWR agreed to separately provide these schedules to the ISO prior to the
close of the respective markets. The above deadlines for DWR were set because the ISO
Day-Ahead Market closed at 10:00 a.m. on the day before delivery and the ISO Hour-
Ahead Market closed two hours before the delivery hour. If these closing times should
change, the deadlines for submission of DWR data to Utility were to have changed
proportionately, which revised deadlines were to be confirmed in writing by DWR and
Utility. DWR agreed that, upon Utility’s request, DWR would supply information to
Utility substantiating to Utility’s reasonable satisfaction (i) the total amount of energy
purchased by DWR in the Day-Ahead Market and Hour-Ahead Market; and (ii) other
such information that may be required for Utility to verify the DWR Charges, or any
component thereof, including information regarding the allocation of such energy among
Customers and other third parties to the extent so required.

Notwithstanding the provisions of paragraphs (a) and (b) of this Section 2.2, upon
the Operating Order Effective Date, Utility is to schedule and dispatch Power as provided
in the Operating Order and the Utility is directed to comply with the data and information
communications procedures set forth in the Operating Order.

(c) Consistent with Applicable Commission Orders and as provided elsewhere in this
Servicing Order, on and after the Effective Date of the 2007 Servicing Order, Utility was
ordered to remit each component of DWR Charges from each Customer Type, all as
further provided in Attachment B hereto and each of the Appendices appended thereto.
Each component of DWR Charges was ordered to be remitted at the applicable
Commission-approved rate. The basis for remittance of DWR Charges shall be amounts
collected from Customers, consistent with Applicable Commission Orders. If either
Party obtains actual knowledge of a material flaw in the procedures or methods set forth
in this Servicing Order, and such flaw has a material adverse effect on (i) the delivery of
Services (including, without limitation, the timely and accurate remittance of DWR
Charges and DWR Surplus Energy Sales Revenues to DWR), or (ii) the timely and
accurate payment to Utility of compensation for Services hereunder, the discovering
Party shall bring such flaw to the attention of the other Party within a reasonable time.
Upon the delivery of such notice, the Parties shall conduct good faith negotiations to
resolve such flaw. Without limiting any other terms, express or implied, of this Servicing
Order or any other agreement between the Parties, the Parties acknowledge that the two
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2.3.

preceding sentences do not impose an independent obligation to perform any
investigation or monitoring to discover any such flaw.

(d) Prior to the MRTU Effective Date, Utility shall perform surplus Power sales
consistent with the Contract Allocation Order and the Operating Order. Utility shall also
calculate and remit DWR Surplus Energy Sales Revenues consistent with the Contract
Allocation Order and the Operating Order. The basis for remittance of DWR Surplus
Energy Sales Revenues shall be amounts collected by Utility from third parties for sales
of surplus Power, consistent with the principles set forth in Exhibit C of the Operating
Order and in accordance with the Contract Allocation Order, all as further provided in
Service Attachment 2 hereto.

(e) On and after the MRTU Effective Date, Utility shall remit each component of
DWR Charges from each Customer Type, all as further provided in this 2010 Servicing
Order, consistent with the amendments set forth in the Operating Order submitted to the
Commission concurrently with this 2010 Servicing Order. These amendments are
consistent with the principles set forth in that certain Memorandum of Understanding,
dated as of February 4, 2009.

® All data and information to be exchanged between the Parties in connection with
scheduling and settlement of transactions shall be in the format agreed to by Utility and
DWR and shall, except as otherwise provided by this Servicing Order or Applicable
Tariffs, or as may be approved by Ultility in its reasonable discretion, be submitted
electronically. If a Party receives any information that is unreadable, or contains data that
cannot be processed by the receiving Party’s system, or is otherwise damaged, such
receiving Party shall inform the sending Party of such problem. Until any such problem
is corrected, the receiving Party shall not be responsible for processing information
received in this condition. The foregoing notwithstanding, a receiving Party shall not be
excused from its obligation to process information if the receiving Party cannot read or
otherwise process the information sent by the sending Party as a result of defects, errors,
bugs, or viruses in the receiving Party’s systems or software or due to negligence or
wrongful act(s) or failure(s) to act on the part of the receiving Party’s employees, agents,
independent contractors, subcontractors or assigns.

Ownership of DWR Power, Surplus Power, Utility-Provided Electric Power and
DWR Revenues.

Notwithstanding any other provision herein, and in accordance with the Act and Section
80110 of the California Water Code, DWR shall retain title to all DWR Power sold by
DWR to Bundled Customers or, prior to the MRTU Effective Date, any surplus Power
sold by Utility on DWR’s behalf, in accordance with the terms of the Operating Order
and consistent with the Contract Allocation Order. In accordance with the terms hereof
and the Operating Order, as the case may be, Utility is acting solely as the servicing agent
for DWR with respect to all components of DWR Charges collected from Customers and,
prior to the MRTU Effective Date, with respect to sales of surplus Power to third-party
purchasers, and nothing in this Servicing Order should be construed to suggest other than
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24.

2.5.

2.6.

that DWR shall retain title to all DWR Charges and, prior to the MRTU Effective Date,
DWR Surplus Energy Sales Revenues.

In accordance with the Act and Section 80104 of the California Water Code, upon the
delivery of DWR Power to Bundled Customers or, prior to the MRTU Effective Date, the
sale of surplus Power to third-party power purchasers made by Utility on behalf of DWR,
those Bundled Customers and third-party power purchasers, shall be deemed to have
purchased that power from DWR, and payment for any such sale shall be a direct
obligation of such Customers or third-party purchasers, as the case may be, to DWR. In
accordance with Applicable Law, Cost Responsibility Surcharges are recovered from
Direct Access Customers, Customer Generation Departing Load Customers, Municipal
Departing Load Customers or Community Choice Aggregation Customers. Utility shall
collect and remit such Cost Responsibility Surcharges, all as further provided in this
Servicing Order.

All DWR Revenues and DWR Charges shall constitute property of DWR. To the extent
any monies are received by the Utility during the process of collection, and pending their
transfer to DWR, including any amounts collected under Non-Utility Bills and remitted
to Utility by a Non-Utility, the monies shall be held by the Utility in trust for the benefit
of DWR (whether or not held together with other monies). Notwithstanding any other
provision herein, Utility shall retain title to all Utility-Provided Electric Power supplied
by Utility to Customers and all surplus Power provided by Utility.

Allocation of DWR Power and DWR Surplus Energy Sales Revenues.

DWR Power will be allocated pursuant to the Act and other Applicable Law and
Applicable Tariffs. On and after the Operating Order Effective Date, DWR Power and,
prior to the MRTU Effective Date, DWR Surplus Energy Sales Revenues shall be
allocated consistent with the Contract Allocation Order, and as provided in the Operating
Order and the Servicing Order then in effect.

On and after the MRTU Effective Date, DWR Power shall be allocated consistent with
the amendments to the Operating Order, implementing the principles set forth in that
certain Memorandum of Understanding, dated as of February 4, 2009.

Imbalance Energy.

The treatment of Imbalance Energy and the allocation of cost responsibility with respect
to certain ISO charges, as between the Parties, shall be governed by Attachment I, as the
same may be hereafter amended by Applicable Commission Orders, and Imbalance
Energy Remittances after Utility’s Collection Curve Implementation Date (as such terms
are described in the Attachment I) shall be governed by the provisions set forth in
Attachment B and Appendix A-2 of Attachment B hereto; provided, however, on and
after the Operating Order Effective Date, this Section shall be superceded by the
provisions relating to such ISO charges provided in the Operating Order, including
Exhibit D of the Operating Order.

DWR Surplus Energy Sales Revenues.

12
741646.9 023448 AGMT



Prior to the MRTU Effective Date, the treatment of surplus Power shall be governed by
the Contract Allocation Order and the Operating Order, and as further provided in
Service Attachment 2 hereto.

Section 3. Billing Services.

3.1.

Provision of Services by Ultility.

(a) Except to the extent that such Services are provided by a third-party, Utility shall
provide metering services, meter reading services and Billing Services relating to (i) the
Power Charge remittances with respect to each applicable Customer Type provided in the
Appendices to Attachment B hereto, and (ii) the Bond Charge remittances with respect to
each applicable Customer Type provided in the Appendices to Attachment B hereto. If
Non-Utility Bills are involved in the Utility’s performance of Billing Services, Utility
shall calculate the amount of any applicable DWR Charges to be collected through Non-
Utility Bills, all as further provided in this Servicing Order. Utility-provided metering
services, meter reading services and Billing Services shall be provided in accordance
with Applicable Law, Applicable Commission Orders, Applicable Tariffs and Service
Attachment 1 hereto, as well as Attachment B and its Appendices.

(b) In the case where Non-Utility Bills are used by the Utility in the billing and
collection of any component of DWR Charges under Applicable Law, Utility shall
include such necessary and appropriate provisions in the Applicable Tariffs and any
applicable servicing arrangements so that any component of DWR Charges billed and
collected by such Non-Utility are remitted to Utility. Utility is directed to accept
payment from such Non-Utility in respect of each applicable component of DWR
Charges billed and collected through Non-Utility Bills in such forms and methods and at
such times and places as the Utility and each Non-Utility shall mutually agree in
accordance with Applicable Commission Orders and Applicable Tariffs. Upon remittance
of any amounts by the Non-Ultility to Utility for any applicable component of DWR
Charges, Utility is directed to hold such charges in trust for the benefit of DWR (whether
or not held together with other monies) and promptly remit and account for such amounts
to DWR consistent with Applicable Law.

(c) Prior to the MRTU Effective Date, Utility shall sell surplus Power on behalf of
DWR, and provide invoicing and collection of amounts owed by third parties for such
surplus Power sales made by Utility on DWR’s behalf and the allocation of such
revenues to DWR. Surplus Power sales made by Utility on DWR’s behalf, including the
invoicing and collection of amounts owed by third parties and credit risk management,
shall be conducted by Ultility in accordance with Applicable Commission Orders,
including but not limited to, the Contract Allocation Order, Applicable Tariffs, the
Operating Order and Service Attachment 2 hereto.

(d) On behalf of DWR, Utility shall (i) follow its customary standards, policies and
procedures in performing its duties hereunder and (ii) perform its duties hereunder using
the same degree of care and diligence that Utility exercises for its own account.
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3.2

3.3.

34.

(e) For surplus Power sales to third parties prior to the MRTU Effective Date, Utility
shall apply prudent credit risk management criteria to ensure that such purchasers meet or
exceed DWR credit criteria, or in the absence of such DWR designated criteria, and then
consistent with industry accepted credit standards. If Utility sells surplus Power to an
entity that requires collateral, the cost and obligation to post such collateral shall be
Utility’s responsibility.

63) Prior to the MRTU Effective Date, Utility shall be responsible for all transaction
fees or other costs associated with the sale of surplus Power imposed by third-party
purchasers or any agents of Utility or such purchaser, all as further provided in Exhibit C
of the Operating Order.

Modification of Billing and Metering Systems.

Utility shall have the right to modify and replace its billing and metering systems, subject
to the requirements of Applicable Law, if any. However, to the extent that such
modifications and replacements materially interrupt Services provided by Utility to
DWR, Utility shall provide to DWR, as soon as reasonably practicable, prior written
notice of any such changes, including, but not limited to, such changes as are required by
Applicable Law or Applicable Commission Order(s). Moreover, to the extent any such
modifications would affect the collection of DWR Charges or, prior to the MRTU
Effective Date, DWR Surplus Energy Sales Revenues, in a manner which is different
from the collection of Utility Charges or other Utility revenues, such as revenue from the
sale of Power, Utility shall obtain DWR’s prior written consent to such modifications,
which consent DWR agrees shall not be unreasonably withheld or delayed.

Customer Inquiries.

Utility shall address all Customer inquiries regarding DWR Charges. DWR agrees to
provide all necessary information to Utility in order to permit Utility to respond to all
Customer inquiries on a timely basis. In extraordinary circumstances, Utility will refer
Customer inquiries to DWR in a manner to be agreed upon by the Parties. In the event
that either (i) DWR’s failure to provide all such necessary information to Ultility, (ii)
DWR’s provision of inaccurate information or (iii) DWR’s failure to handle Customer
inquiries referred to it by Utility in extraordinary circumstances in the manner agreed
upon by the Parties results in Utility’s non-compliance with its obligations under this
Section 3.3, such non-compliance will not constitute a material breach of this Servicing
Order and will not give DWR the right to terminate this Servicing Order.

Inquiries from Third Party Power Purchasers.

So long as Utility, as agent to DWR, sells surplus Power to third-party purchasers, Utility
shall address all third-party purchasers’ inquiries regarding such surplus Power sales. If
Utility and any third-party purchaser should have a dispute with respect to the sale of
surplus Power, Utility shall resolve all such disputes. Utility shall apply the same
practices to the resolution of such disputes as Utility uses to resolve disputes related to
any other transaction with such third-party purchaser.
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Section 4. DWR Revenues; Remittance of DWR Revenues.

4.1.

4.2.

DWR Revenues.

DWR Revenues required to be remitted to DWR under this Servicing Order shall be
based upon DWR Charges in effect from time to time pursuant to Applicable Law and
Attachment B to this Servicing Order and the Appendices to such Attachment B. Prior to
the MRTU Effective Date, in addition to the remittance of DWR Charges, DWR Surplus
Energy Sales Revenues also shall be remitted based upon the principles set forth in
Exhibit C of the Operating Order and as further provided in Service Attachment 2 hereto.

Remittance of DWR Revenues.

(a) Utility shall determine the Daily Remittance Amount for each Fund Type and for
each applicable Customer Type, consistent with the provisions of the Appendices of
Attachment B hereto. As of the Effective Date of the 2007 Servicing Order, DWR
Charge components relating to the following Fund Types for the Customer Types have
been identified by DWR and Utility; however, the collection and remittance of DWR
Charges from the Customer Types identified below will not begin until Applicable
Commission Orders that require the Utility to perform such services are final and
effective:

(1) Bundled Customers - Bond Charge. Utility is directed to remit Bond
Charge for Bundled Customers to DWR, all as further provided in Attachment B
and as further provided in Appendix A-1 to Attachment B of this Servicing Order.

(2) Bundled Customers - Power Charge. Prior to the Operating Order
Effective Date, Utility remitted Power Charge for Bundled Customers to DWR
based on the amounts collected from Bundled Customers for actual DWR Power
supplied, all as further described in Attachment B of the 2003 Servicing Order.
On and after the Operating Order Effective Date, Utility is directed to remit
Power Charge for Bundled Customers, consistent with the principles set forth in
Exhibit C of the Operating Order and as further provided in Attachment B and in
Appendix A-2 to Attachment B of this Servicing Order.

3) Direct Access Customers - Bond Charge. Utility is directed to remit Bond
Charge for Direct Access Customers to DWR, all as further provided in
Attachment B and as further provided in Appendix B-1 to Attachment B of this
Servicing Order.

(4) Direct Access Customers - Power Charge. Utility is directed to remit
Power Charge for Direct Access Customers to DWR, all as further provided in
Attachment B and as further provided in Appendix B-2 to Attachment B of this
Servicing Order.

(5) Customer Generation Departing Load - Bond Charge. Utility is directed to
remit Bond Charge for Customer Generation Departing Load to DWR, all as
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further provided in Attachment B and as further provided in Appendix C-1 to
Attachment B of this Servicing Order.

(6) Customer Generation Departing [.oad -Power Charge. Utility is directed to
remit Power Charge for Customer Generation Departing Load to DWR, all as
further provided in Attachment B and as further provided in Appendix C-2 to
Attachment B of this Servicing Order.

(7) Municipal Departing Load - Bond Charge. Utility is directed to remit
Bond Charge for Municipal Departing Load to DWR, all as further provided in
Attachment B and as further provided in Appendix D-1 to Attachment B of this
Servicing Order; provided, however, to the extent that any amounts are collected
with respect to Bond Charge for Municipal Departing Load prior to the
Commission’s adoption of Applicable Tariffs, Utility shall remit such collected
amounts to DWR with such reports as further provided in Appendix D-1 to
Attachment B hereto.

(8) Municipal Departing Load - Power Charge. Utility is directed to remit
Power Charge for Municipal Departing Load to DWR, all as further provided in
Attachment B and as further provided in Appendix D-2 to Attachment B of this
Servicing Order.

9) Community Choice Aggregation - Bond Charge. Upon commencement of
billing and collection of Bond Charge for Community Choice Aggregation, the
Parties intend to revise and update Appendix E-1 to Attachment B of this
Servicing Order and reflect applicable remittance methods, as an event
contemplated under Section 10(a)(vi) of this Servicing Order.

(10) Community Choice Aggregation - Power Charge. Upon commencement
of billing and collection of Power Charge for Community Choice Aggregation,
the Parties intend to revise and update Appendix E-2 to Attachment B of this
Servicing Order and reflect applicable remittance methods, as an event
contemplated under Section 10(a)(vi) of this Servicing Order.

If the Utility determines that it has remitted amounts to DWR in error or DWR
becomes aware of a material discrepancy in the remitted amounts, then DWR or the
Utility, as the case may be, may provide notice of such event to the other Party
(accompanied by an explanation of the facts surrounding such erroneous deposit), and the
other Party will review such notice and information as soon as practicable and reach
agreement as to such amount to be repaid. Such agreement shall not be unreasonably
withheld or delayed by either Party.

(b) Each Remittance shall be accompanied by a Daily Remittance Report,
substantially in the form set forth in Attachment C hereto. Utility will not be required at
any time to advance or pay any of its own funds in the fulfillment of its responsibilities
hereunder with respect to DWR Charges, except to the extent provided otherwise in the
Attachments hereto.
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4.3.

(c) Utility, from time to time, will make adjustments regarding amounts remitted as
described in Attachment B and Appendices thereto. In addition, on and after the
Effective Date, Monthly Reconciliation Reports shall be filed with DWR by Utility, all as
further provided in Attachments B and C hereto.

(d) Except as expressly provided in this Servicing Order (including Attachments
hereto) or as otherwise expressly agreed to in writing by DWR, Ultility shall not deduct
from amounts due to DWR hereunder any amounts owing by DWR to Utility which
relate to arrangements within or outside the scope of this Servicing Order, or any other
amounts, and Utility expressly waives any right to do so. The foregoing shall not limit
Utility’s rights to seek any other remedies permitted under other arrangements with
DWR.

(e) Prior to the MRTU Effective Date, Utility shall calculate and remit DWR Surplus
Energy Sales Revenues determined consistent with the Contract Allocation Order and
Exhibit C of the Operating Order and as further provided in Service Attachment 2 hereto.
Each monthly Remittance for surplus Power sold on behalf of DWR shall be
accompanied by written reports in forms set forth in Attachment C hereto.

20/20 Program and Future Similar Programs.

To the extent that the program established in the California Governor’s Executive Order
D-30-01, dated March 13, 2001, and Executive Order D-33-01, dated April 26, 2001, as
the foregoing orders may be amended, supplemented, extended or otherwise modified
(the “20/20 Program”), obligated DWR to make payments or extend credits to Customers
or other third parties under such program, Remittances to DWR may have been reduced
by such payments to the extent of DWR’s responsibility as required by Applicable Law
and Applicable Tariffs. DWR acknowledges that Utility’s reasonable initial
implementation and recurring administrative costs associated with such program has been
paid by DWR in the same manner and at the same times as Utility’s Set-Up Fee and
Recurring Fees, respectively, as described in Sections 7.2 and 7.3 below. Additionally,
Utility has invoiced DWR for any other costs incurred by Utility under such program,
and DWR has paid such invoices as Additional Charges, in the manner contemplated in
Section 7 below. The method for calculating reduced Remittances to DWR under this
Section 4.3, as well as Utility’s implementation and administration costs, shall be as set
forth in Attachment F hereto.

To the extent that, in the future, programs similar to the 20/20 Program are established
which expressly obligate DWR under Applicable Law and Applicable Tariffs to make
payments or extend credits to Customers or other third parties under such programs,
DWR and Utility will implement processes similar to those used for the 20/20 Program as
set forth in the immediately preceding paragraph or such other process, as may be
mutually agreed upon by the Parties.

Section 5. Term and Termination; Events of Default.

5.1.

Term.
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5.2.

5.3.

54.

The term of this Servicing Order (the “Term”) shall commence on the Effective Date and
shall terminate on the earlier of (a) 180 calendar days after the last date DWR Charges
are imposed on Customers, or (b) the earlier termination of this Servicing Order pursuant
to this Section 5. This Servicing Order will also terminate as to any Contract, solely and
individually, that is novated to Utility as currently contemplated in a Commission
proceeding, without further action of either Party, but subject to Section 5.1(a) above.

Events of Default by Utility.

The following events shall constitute “Events of Default” by Utility under this Servicing
Order:

(a) any failure by Utility to remit to DWR or its Assign(s) any required Remittance in
the manner and at the time specified in this Servicing Order (except to the extent
otherwise allowed under Sections 4.3 and 7.2) that continues unremedied for three (3)
Utility Business Days after the earlier of the day Ultility receives written notice thereof
from DWR or the day the responsible manager at Utility first has actual knowledge of
such failure; or

(b) any failure by Utility to duly observe or perform in any material respect any other
term or condition of Utility set forth in this Servicing Order, which failure (i) materially
and adversely affects the interests or rights of DWR or its Assign(s), and (i1) continues
unremedied for a period of sixty (60) calendar days after written notice of such failure
has been given to Utility by DWR or its Assign(s).

Consequences of Utility Events of Default.

Upon any Event of Default by Utility, DWR may, in addition to exercising any other
remedies available under this Servicing Order or under Applicable Law, (i) apply to the
Commission for appropriate relief, including but not limited to the termination of this
Servicing Order in whole or in part (including Service Attachments); and (i1) apply to the
Commission and, if necessary, any court of competent jurisdiction for sequestration and
payment to DWR or its Assign(s) of DWR Revenues. Remittances not made to DWR by
Utility on the date due (except to the extent Remittances were not made by operation of
Sections 4.3, 7.2, 14.4 or Attachment B hereto) shall bear interest at the Prime Rate from
the first day after the due date until the third Utility Business Day after the due date, and
at the Late Payment Rate thereafter until paid.

Defaults by DWR.
DWR agrees that it shall be in default under this Servicing Order upon:

(a) subject to subsections (b), (c), (d) and (e) below, DWR’s failure to cure its
material breach of any provision of this Servicing Order within sixty (60) calendar days
after receiving written notice thereof from Ultility;
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5.5.

(b) Except for amounts to which DWR has objected in writing pursuant to Section
7.2, DWR’s failure to pay to Utility the Set-Up Fee or Recurring Fees within three (3)
DWR Business Days after the date they are due hereunder, as provided in Section 7;

(©) Except for amounts to which DWR has objected in writing pursuant to Section
7.2, DWR’s failure to pay to Utility the initial implementation and recurring
administrative costs associated with Utility’s implementation of the 20/20 Program, as
provided in Section 4.3;

(d) Except for amounts to which DWR has objected in writing pursuant to Section
7.2, DWR’s failure to fulfill any other monetary obligation hereunder within fifteen (15)
calendar days after receiving written notice from Utility that such obligation is past due;
or

(e) DWR’s failure to comply with the terms and conditions of Section 2.2 within
fifteen (15) calendar days after receiving written notice thereof from Ultility.

Upon any default by DWR under this Section 5.4, Utility may exercise any remedies
available under this Servicing Order or under Applicable Law, provided that Utility shall
have no right to terminate this Servicing Order either in whole or in part (including
Service Attachment 1) or any obligation hereunder. DWR agrees that, except for
amounts to which DWR has objected in writing pursuant to Section 7.2 and which are
determined not to be owed, any Set-Up Fee or Recurring Fees, or any initial
implementation and recurring administrative costs associated with Utility’s
implementation of the 20/20 Program, as provided in Section 4.3, which are not paid to
Utility on the date due shall bear interest at the Prime Rate from the first day after the due
date until the third DWR Business Day after the date they are required to be made
hereunder, and at the Late Payment Rate thereafter until paid. DWR further agrees that,
except for amounts to which DWR has objected in writing pursuant to Section 7.2 and
which are determined not to be owed, any other monetary obligation payable to Utility by
DWR shall bear interest at the Prime Rate from the date due until 15 days after receiving
written notice from Utility that such amount is overdue, and thereafter at the Late
Payment Rate. DWR further agrees that when and to the extent that any amounts to
which DWR has objected in writing pursuant to Section 7.2 are determined to be owing,
such amounts shall bear interest from the due date at the rates described above for the
applicable category of obligation.

Survival of Payment Obligations.

Upon termination of this Servicing Order, DWR agrees that it, and it is ordered that
Utility, shall remain liable to the other Party for all amounts owing under this Servicing
Order. Utility shall continue to collect or cause to be collected and, in each case, remit,
pursuant to the terms of this Servicing Order, including but not limited to Attachment B
and Service Attachments hereto, any DWR Charges billed to Customers before the
effective date of termination, and DWR Surplus Energy Sales Revenues attributable to
surplus Power sales made prior to the MRTU Effective Date, except as provided in
Attachment B hereto.
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Section 6. Confidentiality.

6.1.

Proprietary Information.

(a) Nothing in this Servicing Order shall affect Utility’s obligations to observe any
Applicable Law prohibiting the disclosure of Confidential Information regarding its
Customers.

(b) Nothing in this Servicing Order, and in particular nothing in Sections 6.1(e)(x)
through 6.1(e)(z) of this Servicing Order, shall affect the rights of the Commission to
obtain from Utility, pursuant to Applicable Law, information requested by the
Commission, including Confidential Information provided by DWR to Utility.
Applicable Law, and not this Servicing Order, will govern what information the
Commission may disclose to third parties, subject to any confidentiality agreement
between DWR and the Commission.

(c) Each Party may acquire information and material that is the other Party’s
confidential, proprietary or trade secret information. As used herein, “Confidential
Information” means any and all technical, commercial, financial and customer
information disclosed by one Party to the other (or obtained from one Party’s inspection
of the other Party’s records or documents), including any patents, patent applications,
copyrights, trade secrets and proprietary information, techniques, sketches, drawings,
maps, reports, specifications, designs, records, data, models, inventions, know-how,
processes, apparati, equipment, algorithms, software programs, software source
documents, object code, source code, and information related to the current, future and
proposed products and services of each of the Parties, and includes, without limitation,
the Parties’ respective information concerning research, experimental work,
development, design details and specifications, engineering, financial information,
procurement requirements, purchasing, manufacturing, business forecasts, sales and
merchandising, and marketing plans and information. In all cases, Confidential
Information includes proprietary or confidential information of any third party disclosing
such information to either Party in the course of such third party’s business or
relationship with such Party. Utility’s Confidential Information also includes any and all
lists of Customers, and any and all information about Customers, both individually and
aggregated, including but not limited to Customers’ names, street addresses of Customer
residences and/or facilities, email addresses, identification numbers, Utility account
numbers and passwords, payment histories, energy usage, rate schedule history,
allocation of energy uses among Customer residences and/or facilities, and usage of
DWR Power. DWR agrees, and it is ordered with respect to Utility, that all Confidential
Information disclosed by the disclosing Party (“Discloser”) will be considered
Confidential Information by the receiving Party (“Recipient”) if identified as confidential
and received from Discloser.

(d) DWR agrees, and Ultility is ordered to take all steps reasonably necessary to hold
in trust and confidence the other Party’s Confidential Information. Without limiting the
generality of the immediately preceding sentence, DWR agrees, and Utility is ordered (i)
to hold the other Party’s Confidential Information in strict confidence, not to disclose it to
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6.2.

6.3.

third parties or to use it in any way, commercially or otherwise, other than as permitted
under this Servicing Order; and (ii) to limit the disclosure of the Confidential Information
to those of its employees, agents or directly related subcontractors with a need to know
who have been advised of the confidential nature thereof and who have acknowledged
their express obligation to maintain such confidentiality.

(e) DWR agrees, and it is ordered with respect to Utility that the foregoing two
paragraphs will not apply to any item of Confidential Information if: (i) it has been
published or is otherwise readily available to the public other than by a breach of this
Servicing Order ; (ii) it has been rightfully received by Recipient from a third party
without breach of confidentiality obligations of such third party and outside the context
of the provision of Services under this Servicing Order; (iii) it has been independently
developed by Recipient personnel having no access to the Confidential Information; or
(iv) it was known to Recipient prior to its first receipt from Discloser. DWR agrees, and
it is ordered with respect to Utility that, in addition, Recipient may disclose Confidential
Information if and to the extent required by law or a Governmental Authority, provided
that (x) Recipient shall give Discloser a reasonable opportunity to review and object to
the disclosure of such Confidential Information, (y) Discloser may seek a protective order
or confidential treatment of such Confidential Information, and (z) Recipient shall make
commercially reasonable efforts to cooperate with Discloser in seeking such protective
order or confidential treatment. DWR agrees, and it is ordered with respect to Utility that
Discloser shall pay Recipient its reasonable costs of cooperating.

No License.

DWR agrees, and it is ordered with respect to Utility that nothing contained in this
Servicing Order shall be construed as granting to a Party a license, either express or
implied, under any patent, copyright, trademark, service mark, trade dress or other
intellectual property right, or to any Confidential Information now or hereafter owned,
obtained, controlled by, or which is or may be licensable by, the other Party.

Survival of Provisions.

DWR agrees, and it is ordered with respect to Utility that the provisions of this Section 6
shall survive the termination of this Servicing Order.

Section 7. Payment of Fees and Charges.

7.1.

Utility Fees.

DWR agrees that it will pay to Utility a fee, calculated in accordance with Attachment G
hereto (the “Set-Up Fee”), in order to cover Utility’s costs of establishing the procedures,
systems, and mechanisms necessary to perform Services. In addition, DWR also agrees
to pay to Utility an annual fee, calculated in accordance with Attachment G hereto,
payable monthly in arrears (unless a different payment schedule is mutually agreed upon
by the Parties) as provided in Section 7.2 hereof (the “Recurring Fees”) for Services
rendered pursuant to Section 3.1, Section 3.4 and Service Attachments to this Servicing
Order. Additional fees to cover changes in costs or the costs of other services provided
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7.2.

7.3.

hereunder shall be as set forth in Attachment G, which from time to time may be
modified by mutual agreement of the Parties or as provided in Applicable Commission
Order. In the event that additional fees or costs are identified by Utility which have not
been identified and included in Attachment G hereto, the Parties hereby agree to
negotiate in good faith to determine the amount of such fees or costs. Except to the
extent provided otherwise in subsequent agreements between the Parties, if the Parties are
unable to resolve any disputes relating to such additional fees, either Party may, upon
giving seven calendar days advance written notice to the other, submit the dispute to the
Commission for proposed resolution, in accordance with Applicable Law. However, in
the event such a dispute is submitted to the Commission by either Party, and prior to the
Commission’s action, DWR agrees to continue to pay to Utility fees that will permit
recovery of the Ultility’s incremental cost of establishing procedures, systems and
mechanisms necessary to perform Services as set forth in Attachment G. The Utility
shall file these fees with the Commission. Utility acknowledges that the Commission may
adjust, with notice to Utility and an opportunity for Utility to be heard, Utility’s rates to
avoid double recovery of any costs paid by DWR hereunder which have already been
included in Utility’s rates.

Payment of Utility Fees and Charges.

The Set-Up Fee was due and payable on the effective date of the Servicing Agreement
approved by the Commission pursuant to D.01-09-015 and DWR has paid Utility the Set-
Up Fee, in the manner provided in Section 7.3 below. After receipt of Utility’s invoice
thirty (30) days in advance, DWR agrees to pay to Utility its Recurring Fees in monthly
installments by the 10th day of each month in the manner provided in Section 7.3 below.
Additionally, with respect to all other fees and charges which are expressly identified as
owing by DWR to Utility under this Servicing Order or such other amounts as mutually
agreed to by the Parties (the “Additional Charges”), unless a different payment schedule
is mutually agreed upon by the Parties, Utility shall (in paper format or, at DWR’s option,
electronically) submit to DWR an invoice reflecting such Additional Charges for such
calendar month. Any invoiced amount for Recurring Fees or Additional Charges shall be
due and payable within three (3) DWR Business Days after presentation, and any
invoiced amount and the Set-Up Fee shall be considered past due thirty (30) calendar
days after presentation, after which interest shall accrue as provided in Section 7.4. To
the extent that any invoiced amounts described in this Section 7.2 are not fully paid
within forty-five (45) days after presentation, and DWR has not objected to Utility in
writing by such date, DWR agrees that Utility shall have the right to deduct from any
future Remittance(s) the unpaid and overdue amount which is not the subject of any such
objection by such date, until such invoice is paid in full or until the dispute over the
amount due has been resolved. In addition, upon written agreement of DWR, any
amount payable under this Servicing Order may be deducted from any future
Remittance(s) or be paid in such other periodic basis, all as expressly directed by DWR.

Method of Payment.

(a) Except as otherwise expressly provided herein or unless a different payment
schedule is mutually agreed upon by the Parties, DWR agrees, and with respect to Utility
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7.4.

7.5.

it is ordered that any payment from either Party to the other Party under this Servicing
Order shall be made by ACH or, if ACH is unavailable, then by wire transfer of
immediately available funds to the bank account designated by the receiving Party or, if
mutually agreed, paid by means of a check or warrant sent to the recipient’s address
indicated in accordance with Section 14.14 hereof. Where the Parties have made
arrangements for a bank or other third party to remit funds from one Party to the other
Party, DWR agrees, and with respect to Utility it is ordered that proper identification of
the bank or third party, including the account number, shall be furnished in writing. DWR
agrees, and with respect to Utility it is ordered that the remitting Party shall reasonably
cooperate in correcting any bank or other third-party errors and shall not be relieved of its
payment responsibilities because of such errors.

(b) Except as expressly provided otherwise herein or under any Applicable Law,
Utility shall be required to pay all expenses incurred by it in connection with its activities
under this Servicing Order (including any fees to and disbursements by accountants,
counsel, or any other person, any taxes, fees, surcharges or levies imposed on Utility, and
any expenses incurred in connection with reports to be provided hereunder) out of the
compensation paid to it pursuant to this Section 7, and Utility shall not be entitled to any
extra payment or reimbursement therefor. Notwithstanding anything to the contrary
above, if and to the extent any additional taxes (excluding taxes on Utility’s income), fees
or charges are imposed on Utility due solely to Utility’s performance of Services
hereunder with respect to DWR Charges (such as franchise fees or taxes on DWR Power,
the State of California electric energy surcharge, local utility user taxes, or Commission
fees), to the extent these taxes, fees, or charges are not already included in Utility’s rates
and Utility has not been reimbursed therefor and is not authorized to seek reimbursement
from Customers therefor, DWR agrees to reimburse Utility therefor as “Additional
Charges” in accordance with Section 7.2.

Interest.

DWR agrees, and with respect to Utility it is ordered that except as provided in Sections
5.3, 5.4 or 7.5, any Delinquent Payment under this Servicing Order (whether or not a
regularly scheduled payment) shall bear interest at the Late Payment Rate.

Reconciliation Amounts.

If a change in Applicable Law (but only if and to the extent such change is expressly
intended to be retroactive in effect) or the discovery of a “Material Flaw” results in a
discrepancy between any amount paid hereunder and the amount that would have been
paid if the changed Applicable Law had been in effect or the Material Flaw had been
corrected, such discrepancy (a “Reconciliation Amount”) shall be paid by the party that
benefited from the superseded Applicable Law or Material Flaw to the other party.
Reconciliation Amounts shall be paid in full within 30 days after receipt of an invoice
therefore unless a different payment schedule is mutually agreed upon between the
parties. Interest on any Reconciliation Amount shall accrue from the original date on
which the incorrect payment or remittance produced by the Material Flaw was due until
such Reconciliation Amount is paid. Interest on any Reconciliation Amount shall be
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calculated on the basis of a 365- or 366- day year, as applicable, for the actual days
elapsed. For a Reconciliation Amount due from Utility to DWR, interest shall accrue at
the rate of interest on Commercial Paper (Financial, three-month maturity) published in
the Federal Reserve Statistical Release H.15 as described in the Utility’s Preliminary
Statement CP, Energy Resource Recovery Account (“ERRA”) §5(y), or such superseding
account then in effect. Should the publication of the interest rate on Commercial Paper
(Financial, three-month maturity) be discontinued, interest shall accrue at the rate of the
most recent monthly interest rate on commercial paper that most closely approximates the
rate that was discontinued, and which is published in the Federal Reserve Statistical
Release H.15, or its successor publication or such other rate as may be mutually agreed
by the Parties. For a Reconciliation Amount due from DWR to Utility, interest shall
accrue at the State’s Pooled Money Investment Account Rate in effect from time to time.
If an outstanding Reconciliation Amount is not paid in full as of the date agreed upon by
the Parties, any overdue amounts on and after such agreed upon date shall be considered
Delinquent Payments and interest shall accrue at the Late Payment Rate from the date
such overdue amount was due until paid, in accordance with Section 7.4.

For purposes of this Section, a “Material Flaw” is a procedure or method set forth in this
Servicing Order, or an aspect thereof, which results in the payment or remittance of
amounts to either Party (or the failure so to remit or pay) in a time, manner or amount
that is inconsistent with Applicable Law. It is expressly agreed and understood that the
under-collection or over-collection of amounts required to be collected under Section
80134 of the California Water Code due to incorrect projections of DWR’s revenue
requirements or due to incorrect projections in the setting of DWR Charges shall not
constitute a Material Flaw and are intended to be trued-up in subsequent revenue
requirements.
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Section 8. Records; Audit Rights; Annual Certification.

8.1.

8.2.

Records.

Utility shall maintain accurate records and accounts relating to DWR Revenues
(including separate accounting of Bond Charges and Power Charges) in sufficient detail
to permit recordation of Bond Charges and Power Charges billed to or caused to be billed
to each Customer Type identified in the Appendices to Attachment B hereto and DWR
Revenues from Bond Charges and Power Charges, respectively, remitted by Utility to
DWR reflecting separate accounting with respect to each Customer Type. Prior to the
MRTU Effective Date, Utility shall maintain accurate records and accounts relating to
DWR Surplus Energy Sales Revenues (including separate accounting of surplus Power
sales transactions by counterparty) in sufficient detail to permit recordation of DWR
Surplus Energy Sales Revenues separate from other DWR Revenues, remitted by Utility
to DWR. Utility shall provide to DWR and its Assign(s) access to such records. Access
shall be afforded without charge, upon reasonable request made pursuant to Section 8.2.
DWR agrees that access shall be afforded only during Business Hours and in such a
manner so as not to interfere unreasonably with Utility’s normal operations. Ultility shall
not treat DWR Revenues as income or assets of the Utility or any affiliate for any tax,
financial reporting or regulatory purposes, and the financial books or records of Utility
and affiliates shall be maintained in a manner consistent with the absolute ownership of
DWR Revenues by DWR and Ultility’s holding of DWR Revenues in trust for DWR
(whether or not held together with other monies).

Audit Rights.

(a) Upon thirty (30) calendar days’ prior written notice, DWR may request an audit,
conducted by DWR or its agents (at DWR’s expense), of Ultility’s records and
procedures, which shall be limited to records and procedures containing information
bearing upon: (i) DWR Charges being billed or caused to be billed to each Customer
Type identified in the Appendices to Attachment B hereto by Utility (and payments of
DWR Charges separately accounted for each Customer Type); (ii) fees to Utility for
Services provided by Utility pursuant to this Servicing Order; (iii) Utility’s performance
of its obligations under this Servicing Order; (iv) amount of Aggregate Power that is the
basis for DWR Charges with respect to each Customer Type pursuant hereto or
Applicable Law; (v) projection or calculation of DWR’s revenue requirements as
described in Sections 80110 and 80134 of the California Water Code from time to time;
(vi) prior to the MRTU Effective Date, DWR Surplus Energy Sales Revenues collected
from third-party purchasers and the collection and allocation of such revenues; and (vii)
such other matters as may be permitted by Applicable Commission Orders, Applicable
Tariffs or as DWR or its Assign(s) may reasonably request. The audit shall be conducted
during Business Hours without interference with Utility’s normal operations, and in
compliance with Utility’s security procedures.

(b) As provided in the Act, the State of California Bureau of State Audits (the
“Bureau”) conducted a financial and performance audit of DWR’s implementation of
Division 27 (commencing with Section 80000) of the California Water Code, such audit
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8.3.

8.4.

8.5.

was to be completed prior to December 31, 2001, and the Bureau issued a final report on
or before March 31, 2003. In addition, as provided in Section 8546.7 of the California
Government Code, pursuant to this Section 8.2, Utility is ordered to permit DWR or the
State of California Department of General Services, the Bureau, or their designated
representative (“DWR’s Agent”) to review and to copy (at DWR’s expense) any non-
confidential records and supporting documentation pertaining to the performance of this
Servicing Order and to conduct an on site review of any Confidential Information
pursuant to Sections 8.3 and 8.8 hereof. Utility shall maintain such records for such
possible audit for three (3) years after final Remittance to DWR. Utility shall allow such
auditor(s) access to such records during Business Hours and shall allow interviews of any
employees who might reasonably have information related to such records. Further,
Utility shall include a similar right for DWR or DWR’s Agent to audit records and
interview staff in any contract between Ultility and a subcontractor related to performance
of this Servicing Order.

Confidentiality.

Materials reviewed by either Party or its agents in the course of an audit may contain
Confidential Information subject to Section 6 above. DWR agrees, and with respect to
Utility it is ordered that the use of all materials provided to DWR or Utility or their
agents, as the case may be pursuant to this Section 8, shall comply with the provisions in
Section 6 and shall be limited to use in conjunction with the conduct of the audit and
preparation of a report for appropriate distribution of the results of the audit consistent
with Applicable Law.

DWR Requested Independent Reports.

On or after the Effective Date of this Servicing Order and at the request and expense of
DWR, Utility shall cause a firm of independent certified public accountants (which may
provide other services to Utility) to prepare, and Utility will deliver to DWR and its
Assign(s), a report addressed to Utility (which may be included as part of Utility’s
customary auditing activities), for the information and use of DWR, to the effect that
such firm has performed certain procedures (the scope of which shall be agreed upon
with DWR) in connection with Utility’s compliance with its obligations under this
Servicing Order during the preceding year, identifying the results of such procedures and
including any exceptions noted. Utility will deliver a copy of each report prepared
hereunder to the Commission (at the address specified in section 14.14) at the same time
it delivers each such report to DWR. Ultility shall not be obligated to complete more than
one report per year under this Section.

Annual Certifications.

On or after the Effective Date of this Servicing Order, at least annually, and in no event
later than the 30" day after the end of the calendar year, Utility shall deliver to DWR,
with a copy to the Commission, a certificate of an authorized representative certifying
that to the best of such representative’s knowledge, after a review of Utility’s
performance under this Servicing Order, Utility has fulfilled its obligations under this
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8.6.

8.7.

8.8.

Servicing Order in all material respects and is in compliance herewith in all material
respects.

Additional Applicable Laws.

DWR agrees, and Utility is ordered to make an effort to promptly notify the other Party
in writing to the extent such Party becomes aware of any new Applicable Laws or
changes (or proposed changes) in Applicable Tariffs hereafter enacted, adopted or
promulgated that may have a material adverse effect on either Party’s ability to perform
its duties under this Servicing Order. DWR agrees, and with respect to Utility it is
ordered that a Party’s failure to so notify the other Party pursuant to this Section 8.6 will
not constitute a material breach of this Servicing Order, and will not give rise to any right
to terminate this Servicing Order or cause either Party to incur any liability to the other
Party or any third party.

Other Information.

Upon the reasonable request of DWR or its Assign(s), Utility shall provide to the
Commission and to DWR or its Assign(s) any public financial information in respect of
the Utility applicable to Services provided by Utility under this Servicing Order, or any
material information regarding the sale of DWR Power, surplus Power (prior to the
MRTU Effective Date) or the collection of DWR Charges to the extent such information
is reasonably available to Utility, which (i) is reasonably necessary and permitted by
Applicable Law to monitor the performance by Utility hereunder, or (ii) otherwise relates
to the exercise of DWR’s rights or the discharge of DWR’s duties under this Servicing
Order or any Applicable Law. In particular, but without limiting the foregoing, Utility
shall provide to DWR, with a copy to the Commission, any such information that is
necessary or useful to calculate DWR’s revenue requirements (as described in Sections
80110 and 80134 of the California Water Code) or DWR Charges and, prior to the
MRTU Effective Date, DWR Surplus Energy Sales Revenues.

Customer Confidentiality.

Nothing in this Section 8 shall affect the obligation of Utility to observe any Applicable
Law prohibiting disclosure of information regarding Customers, and the failure of Utility
to provide access to such information as a result of such obligation shall not constitute a
breach of this Section 8 or this Servicing Order.

Section 9. Reserved.

Section 10. Amendment Upon Changed Circumstances.

(a) The Parties are informed that compliance with any Commission decision,
legislative action or other governmental action (whether issued before or after the
Effective Date of this Servicing Order) affecting the operation of this Servicing Order,
including but not limited to (i) dissolution of the ISO, (ii) changes in the ISO market
structure, including but not limited to the Market Redesign and Technology Upgrade or a
reversion related thereto, (iii) a decision regarding the “Fixed Department of Water
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Resources Set-Aside” as such term is defined in Section 360.5 of the California Public
Utilities Code, (iv) the establishment of other Governmental Programs, (v) the
establishment or implementation of Bond Charge or related charges ordered by the
Commission to additional Customer Types than currently reflected in the Appendices to
Attachment B and as further contemplated in Section 2.4 of Service Attachment 1 hereto,
(vi) the imposition or modification of a charge or similar DWR Charge upon customers
of Electric Service Providers or upon any other third party, (vii) the modification of the
Operating Order, or (viii) the modification of provisions related to the sales of surplus
Power made on behalf of DWR to third parties by Utility, may require that amendment(s)
be made to this Servicing Order. If either Party reasonably determines that such a
decision or action would materially affect the Services to be provided hereunder or the
reasonable costs thereof, then upon the issuance of such decision or the approval of such
action (unless and until it is stayed), DWR agrees, and Utility is ordered to negotiate the
amendment(s) to this Servicing Order that is (or are) appropriate in order to effectuate the
required changes in Services to be provided or the reimbursement thereof.
Notwithstanding Section 5.4, if the Parties are unable to reach agreement on such
amendments within sixty (60) days after the issuance of such decision or approval of such
action, DWR may, and Ultility shall, submit the disagreement to the Commission for
proposed resolution, in accordance with Applicable Law. Nothing herein shall preclude
either Party from challenging the decision or action which such Party deems may
adversely affect its interests in any appropriate forum of the Party’s choosing.

(b) The Parties are informed that this Servicing Order has not been reviewed by the
rating agencies which are rating DWR's bonds. If the rating agencies request changes to
this Servicing Order, DWR agrees, and Utility is ordered to negotiate to amend this
Servicing Order to accommodate the rating agency requests and will cooperate in
obtaining approval of the Commission for such amendments.

(c) The Parties are informed that this Servicing Order has been modified to
implement the California Governor’s Executive Order D-39-01, dated June 9, 2001,
concerning load curtailment programs. Such previously negotiated amendments to this
Servicing Order are incorporated in Attachment F hereto.

(d) DWR agrees, and Utility is ordered to bring to the other Party’s attention any
errors or discrepancies that are discovered affecting the operation or implementation of
this Servicing Order, and DWR agrees, and Utility is ordered to meet and confer upon
such event to negotiate any amendments to this Servicing Order that are appropriate to
correct such errors or discrepancies. If the Parties are unable to reach agreement on such
amendments within sixty (60) days after the discovery of such errors or discrepancies,
either party may, in the exercise of its sole discretion, submit the disagreement to the
Commission for proposed resolution, in accordance with Applicable Law. Nothing
herein shall preclude either Party from challenging the decision or action which such
Party deems may adversely affect its interests in any appropriate forum of the Party’s
choosing.
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Section 11. Data Retention.

DWR agrees, and with respect to Utility is ordered that all data associated with the
provision and receipt of services pursuant to this Servicing Order shall be maintained for
the greater of (a) the retention time required by Applicable Law or Applicable Tariffs for
maintaining such information, or (b) three years.

Section 12.  Indemnity.

It is ordered that Utility and, to the extent allowed under Applicable Law, DWR agrees
that it (each, the “Indemnifying Party”) shall defend, indemnify, and hold the other Party,
together with its affiliates, and each of their respective officers, agents, employees,
assigns and successors in interest (collectively, the “Indemnified Party”), harmless from
and against all claims, losses, demands, actions and expenses, damages and liabilities of
any nature whatsoever (collectively “Claims”) with respect to the acts or omissions of the
Indemnifying Party, or its officers, agents, contractors and employees, with respect to
Indemnifying Party’s performance of its obligations under this Servicing Order. DWR
agrees, and with respect to Utility it is ordered that notwithstanding the above, the
provisions of this Section 12 shall not apply to any Claims to the extent they involve the
negligence, gross negligence, recklessness, willful misconduct or breach of this Servicing
Order by either Indemnified Party. DWR agrees, and with respect to Utility it is ordered
that each Indemnified Party shall bear its own attorneys’ fees and costs under this Section
12. DWR agrees, and with respect to Utility it is ordered that the Indemnifying Party’s
obligations under this Section 12 shall survive termination of this Servicing Order. This
Section 12 notwithstanding, DWR has made no representation that it has the express or
implied legal authority to perform any obligation under this Section

Section 13.  Limitations on Liability.

13.1.

13.2.

Consequential Damages.

DWR agrees, and with respect to Utility it is ordered that in no event will either Party be
liable to the other Party for any indirect, special, exemplary, incidental, punitive, or
consequential damages under any theory. Nothing in this Section 13.1 shall limit either
Party’s rights as provided in Section 12 above.

Limited Obligations of DWR and Utility.

DWR agrees that it will be liable for all amounts owing to Utility for the Services
hereunder, irrespective of (a) any Customer’s failure to make full and timely payments
owed for DWR Charges, or (b) Utility’s rights under Sections 4.3 and 7.2 to deduct
certain amounts in calculating Remittances owing by Utility to DWR under Attachment
B. Utility will not be required at any time to advance or pay any of its own funds in the
fulfillment of its responsibilities hereunder with respect to DWR Charges, except to the
extent provided otherwise in Attachment B hereto. DWR agrees that any amounts
payable by DWR under this Servicing Order shall be payable solely from monies on
deposit in the Department of Water Resources Electric Power Fund established pursuant
to Section 80200 of the California Water Code (the “Fund”). Neither the full faith and

29
741646.9 023448 AGMT



credit nor the taxing power of the State of California are or may be pledged for any
payment under this Servicing Order. Revenues and assets of the State Water Resources
Development System are not available to make payments under this Servicing Order. If
monies on deposit in the Fund are insufficient to pay all amounts payable by DWR under
this Servicing Order, or if DWR has reason to believe such funds may become
insufficient to pay all amounts payable by DWR under this Servicing Order, DWR agrees
to diligently pursue an increase to its revenue requirements as permitted under the Act
from the appropriate Governmental Authority as soon as practicable.

Section 14. Miscellaneous.

14.1.

14.2.

14.3.

Independent Contractor.

Utility and its agents and employees shall perform their obligations under this Servicing
Order as independent contractors and not as officers or employees of the State of
California. Notwithstanding the above, Utility shall act as the agent of DWR in billing
and collecting DWR Charges or, prior to the MRTU Effective Date, DWR Surplus
Energy Sales Revenues hereunder, as provided in the Act and Section 80106 of the
California Water Code.

Remedies Cumulative.

DWR agrees, and with respect to Utility, it is ordered that except as otherwise provided
in this Servicing Order, all rights of termination, cancellation, or other remedies in this
Servicing Order are cumulative. DWR agrees, and with respect to Utility, it is ordered
that the use of any remedy shall not preclude any other remedy available under this
Servicing Order.

Assignment.

(a) DWR agrees, and with respect to Utility, it is ordered that except as provided in
paragraphs (b), (c) and (d) below, neither Party shall assign or otherwise dispose of this
Servicing Order, its right, title or interest herein or any part hereof to any entity, without
the prior written consent of the other Party. DWR agrees, and with respect to Utility, it is
ordered that no assignment of this Servicing Order shall relieve the assigning Party of any
of its obligations under this Servicing Order until such obligations have been assumed by
the assignee. DWR agrees, and with respect to Utility, it is ordered that when duly
assigned in accordance with this Section 14.3(a) and when accepted by the assignee, this
Servicing Order shall be binding upon and shall inure to the benefit of the assignee. DWR
agrees, and with respect to Ultility, it is ordered that any assignment in violation of this
Section 14.3(a) shall be void.

(b) Notwithstanding the provisions of this Section 14.3, Utility may delegate its
duties under this Servicing Order to an agent or subcontractor, provided that Utility shall
remain fully responsible for performance of any delegated duties and shall provide DWR
with 30 calendar days’ prior written notice of any such delegation, and further provided
that such delegation does not, in the sole discretion of DWR, materially adversely affect
DWR’s or its Assigns’ interests hereunder.
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14.4.

(c) DWR agrees, and with respect to Utility, it is ordered that DWR may assign or
pledge its rights to receive performance (including payment of Remittances) hereunder to
a trustee or another party (“Assign(s)”) in order to secure DWR’s obligations under its
bonds (as that term is defined in the Act), and any such Assign shall be a third party
beneficiary of this Servicing Order; provided, however, that this authority to assign or
pledge rights to receive performance hereunder shall in no event extend to any person or
entity that sells power or other goods or services to DWR. Notwithstanding the
immediately preceding sentence, DWR may assign or pledge its rights to receive
Remittances hereunder to another party in order to secure DWR’s other obligations under
the Act.

(d) Any person (i) into which Utility may be merged or consolidated, (ii) which may
result from any merger or consolidation to which Ultility shall be a party or (iii) which
may succeed to the properties and assets of Utility substantially as a whole, which person
in any of the foregoing cases executes an agreement of assumption to perform every
obligation of the Utility hereunder, shall be the successor to Utility under this Servicing
Order without further act on the part of any of the Parties to this Servicing Order;
provided, however, that Utility shall have delivered to DWR and its Assign(s) an opinion
of counsel reasonably acceptable to DWR stating that such consolidation, merger or
succession and such agreement of assumption complies with this Section 14.3(d) and that
all of Utility’s obligations hereunder have been validly assumed and are binding on any
such successor or assign.

(e) Notwithstanding anything to the contrary herein, DWR’s rights and obligations
hereunder shall be transferred, without any action or consent of either Party hereto, to any
entity created by the State legislature which is required under Applicable Law to assume
the rights and obligations of DWR under Division 27 of the California Water Code.

Force Majeure.

Neither Party shall be liable for any delay or failure in performance of any part of this
Servicing Order (including the obligation to remit money at the times specified herein)
from any cause beyond its reasonable control, including but not limited to, unusually
severe weather, flood, fire, lightning, epidemic, quarantine restriction, war, sabotage, act
of a public enemy, earthquake, insurrection, riot, civil disturbance, strike, restraint by
court order or Government Authority, or any combination of these causes, which by the
exercise of due diligence and foresight such Party could not reasonably have been
expected to avoid and which by the exercise of due diligence is unable to overcome. An
Insolvency Event shall not constitute force majeure. Notwithstanding anything to the
contrary above, DWR agrees, and with respect to Utility it is ordered that, each Party’s
obligation to pay money hereunder shall continue to the extent such Party is able to make
such payment, and any amounts owed by Utility hereunder and received by Utility shall
be held in trust for DWR (whether or not held together with other monies) and remitted to
DWR as soon as reasonably practicable. DWR agrees, and with respect to Utility it is
ordered that, any amounts paid or remitted pursuant to this Section 14.4 shall not bear
interest which would otherwise accrue under Section 7.
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14.5.

14.6.

14.7.

14.8.

14.9.

14.10.

14.11.

Severability.

DWR agrees, and with respect to Utility, it is ordered that in the event that any one or
more of the provisions of this Servicing Order shall for any reason be held to be
unenforceable in any respect under Applicable Law, such unenforceability shall not affect
any other provision of this Servicing Order, but this Servicing Order shall be construed as
if such unenforceable provision or provisions had never been contained herein.

Third-Party Beneficiaries.

The provisions of this Servicing Order are exclusively for the benefit of the Parties and
any permitted assignee of either Party.

Governing Law.

This Servicing Order shall be interpreted, governed and construed under the laws of the
State of California as if executed and performed wholly within the State of California.

Reserved.
Section Headings.

Section and paragraph headings appearing in this Servicing Order are inserted for
convenience only and shall not be construed as interpretations of text.

Applicable Law.

This Servicing Order and the Parties’ obligations hereunder shall be subject in all cases to
the provisions of Applicable Law, except that this Servicing Order shall have no effect on
the terms of any agreement between DWR and Ultility, as modified from time to time
after the Effective Date hereof. Furthermore, no default under any such other agreement
between the Parties shall constitute a default hereunder, and each party hereby waives
any right to set off any amounts owing to it under any such other agreement against any
amounts owing hereunder.

Should a conflict exist between the provisions contained in this Servicing Order
(including the attachments hereto) and either Applicable Law or the 20/20 Program, the
provisions of Applicable Law or the 20/20 Program, as the case may be, shall govern. In
the event of a conflict between the provisions of this Servicing Order and any
Attachments hereto (including each of the Service Attachments), then the provisions of
the Attachments shall govern. Nothing in this paragraph shall relieve the Parties from
complying with their obligations under Section 10 to make amendments to this Servicing
Order to reflect changed circumstances, including any amendments necessary due to
amendments or supplements to the Operating Order or due to necessary reconciliation
with the Operating Order.

Reserved.
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14.12.

14.13.

14.14.

Waivers.

DWR agrees, and with respect to Utility, it is ordered that none of the provisions of this
Servicing Order shall be considered waived by either Party unless the Party against
whom such waiver is claimed gives such waiver in writing. DWR agrees, and with
respect to Utility, it is ordered that the failure of either Party to insist in any one or more
instances upon strict performance of any of the provisions of this Servicing Order or to
take advantage of any of its rights hereunder shall not be construed as a waiver of any
such provisions or the relinquishment of any such rights for the future, but the same shall
continue and remain in full force and effect. DWR agrees, and with respect to Utility, it
is ordered that waiver by either Party of any default by the other Party shall not be
deemed a waiver of any other default.

Reserved.
Notices and Demands.

(a) DWR agrees, and with respect to Utility, it is ordered that except as otherwise
provided under this Servicing Order, all notices, demands, or requests pertaining t