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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

)
SAN JOAQUIN VALLEY POWER AUTHORITY, )
)
Complainant, )
) Case No.
v. )
)
PACIFIC GAS AND ELECTRIC COMPANY, )
)
Defendant. )
)
COMPLAINT OF THE

SAN JOAQUIN VALLEY POWER AUTHORITY
AGAINST PACIFIC GAS AND ELECTRIC COMPANY

Pursuant to Sections 701, 702, 1702, and 2106 of the California Public Utilities Code, and
Article 4 of the Rules of Practice and Procedure of the Public Utilities Commission of the State of
California (“Commission”), the San Joaquin Valley Power Authority (“SIVPA”) hereby alleges and
complains of Pacific Gas and Electric Company (“PG&E") as follows:

INTRODUCTION AND OVERVIEW

I. This Complaint first seeks an immediate Order to Show Cause requiring PG&E to
appear before the Commission at the earliest possible opportunity to demonstrate Why PG&E
should not be held to be in violation of Commission Decision No. (“D.”) 05-12-041 as a result of
marketing and related activities before prospective Community Choice Aggregation (“CCA”)
customers. SIVPA is informed and believes and thereon alleges that these marketing and related
activities were undertaken at PG&E’s ratepayer expense to compete against SYVPA in the provision
of generation services, in violation of D.05-12-041. This Complaint also secks an order (a)
adopting more specific standards of conduct, consistent with D.05-12-041 and other persuasive

regulatory authority, that would provide greater clarity as to the impermissibility of various

B605535.1



marketing and related activities conducted at ratepayer expense and (b) requiring PG&E to
permanently conduct itself strictly in conformity to such specific standards of conduct.

2. STVPA is a public agency formed under the provisions of Section 6500 et seq. of the
California Government Code relating to joint powers agencies, and established for the purpose of
implementing a CCA program in the greater Fresno area.

3. On May 3, 2007, SIVPA’s Board of Directors approved Program Agreement 1,
which provides the general terms and conditions by which members of STVPA may elect to
participate in STVPA’s CCA program. Under SJVPA’s Implementation Plan, local government
customers will be served first as part of SIVPA’s phase-in plan, with large commercial/industrial
customers, medinm commercial/industrial customers and small commercial/residential customers
being served in subsequent phases. As a result, members of STVPA electing to execute Program
Agreement 1 will become SIVPA’s first CCA customers.

4. Since early May, PG&E has been actively and affirmatively contacting
representatives of STVPA’s prospective CCA customers (specifically, local government customers),
seeking to dissuade or delay such customers from executing Program Agreement 1 and becoming
SIVPA’s CCA customers. SIVPA believes that PG&E is conducting these marketing and related
activities at ratepayer expense, in violation of D.05-12-041. As other customer groups within
SJVPA’s phase-in plan consider service from SIVPA, SIVPA is concerned PG&E will repeat its
behavior and seek to dissuade or delay these other customers from becoming STVPA’s CCA

customers.

5. SJVPA has sought to informally resolve the matters described in this Complaint. In

light of PG&E’s continuing failure and refusal to cease activities in violation of D.05-12-041,

SIVPA submits this Complaint.
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PROCEDURAL INFORMATION

6. Pursuant to Rule 4.2, STVPA states as follows:

a. Complainant, STVPA, is a California joint powers agency established in

accordance with Section 366.2(c)(10)(B) of the California Public Utilities Code (added by
Assembly Bill 117 (Stats. 2002, ch. 838)), which authorizes cities and counties to participate
through a joint powers agency in a CCA program. SJVPA’s principal place of business is in the
city of Fresno.

b. Defendant, PG&E, is a California public utility operating under the

jurisdiction of the Commission with its principal place of business in the city and county of San

Francisco.

c. The full name, address and telephone number of the Complainant, Defendant,

and their attorneys are as follows:

Complainant: Defendant:

San Joaquin Valley Power Authority
Attention: Thomas . Haglund
Chair, Board of Directors

4886 E. Jensen Avenue

Fresno, CA 93725

Tel: (559) 585-2515

Complainant’s Counsel:

850355.1

Scott Blaising

Braun & Blaising, P.C.

915 L Street, Suite 1270
Sacramento, CA 95814

Tel: (916) 682-9702

E-mail: blaising @braunlegal.com

Jane E. Luckhardt

Dan L. Carroll

Downey Brand LLP

555 Capitol Mall, 10th Floor
Sacramento, California 95814

Pacific Gas and Electric Company
Attention: Thomas Bottorff

Senior Vice President, Reg. Relations
77 Beale Street

San Francisco, CA 94105

Tel: (415) 973-7000

Defendant’s Counsel:

Jon Pendleton :
Pacific Gas and Electric Company
77 Beale Street, B30A

San Francisco, CA 94105

Tel: (415) 973-2916

E-mail: jlpc@pge.com



Tel: (916) 444-1000
E-mail: jluckhardt@downeybrand.com
E-mail: decarroll@downeybrand.com

d.

€.

This proceeding should be categorized as an adjudicatory proceeding.

SIVPA contends that the issues necessary to issue the requested Order to

Show Cause may be resolved on the basis of pleadings and that hearings are not necessary before

the issuance of such an order. Thereafter, hearings may be necessary to address issues of factual

dispute.
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f.

ii.

-

The issues to be considered are as follows:

Has PG&E violated the standards described in 1D.05-12-041 by acting as
described in this Complaint, including PG&E’s use of ratepayer funds to
conduct marketing and related activities in competition with STVPA’s

CCA program?

Are more specific standards of conduct necessary in order to restrain

PG&E from continuing to violate the standards described in D.05-12-041

with respect to marketing and related activities?

Issuance of Order to
Show Cause

Hearing on Order to
Show Cause

Issuance of Order
Requiring PG&E to
Cease and Desist
Pending Resolution of

Case
Instruction to Answer
Answer

Prehearing Conference

Discovery (if necessary)

Evidentiary Hearings (if
4

SIVPA proposes the following schedule:

Week of June 25, 2007
Week of July 2, 2007

Week of July 2, 2007

Week of June. 25, 2007
As set forth in Instruction to Answer

One week after Answer (on or about
August 1)

Through August 24, 2007
September 3, 2007 through September



necessary) 14, 2007

Opening Briefs Septernber 28, 2007
Reply Briefs October 5, 2007
Presiding Officer’s November 2, 2007
Decision

Appeal of Presiding December 2 2007
Officer’s Decision (if

any)

Response to Appeal of December 18, 2007
Presiding Officer’s

Decision

Final Decision January 10, 2007

FACTS

7. Pursuant to the “San Joaquin Valley Power Authority Joint Powers Agreement”

(“Joint Powers Agreement™), STVPA was established on November 15, 2006 as a public agency
separate from its members. The members of SIVPA includé the counties of Kings and Tulare, and
the cities of Clovis, Corcoran, Dinuba, Fresno, Hanford, Kerman, Kingsburg, Lemoore, Parlier,
Reedley, Selma and Sanger. A true and correct copy of the Joint Powers Agreement is attached

hereto as Exhibit A.

8. As described in Section 2.4 of the Joint Powers Agreement, STVPA was established

principally to provide for the joint participation of its members in a CCA program.
9. On January 25, 2007, at a duly noticed public meeting, the SIVPA Board of
Directors approved and authorized the submittal to the Commission of the San Joaquin Valiey
Power Authority Community Choice Aggregation Implementation Plan (“Implementation Plan™).
On January 29, 2007, representatives of SIVPA submitted the Implementation Plan to the |

Commission. After receiving written comments on the Implementation Plan from Southemn

California Edison Company (“SCE”) and PG&E, SIVPA revised iis Implementation Plan and, on

5
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April 27, 2007, re-submitted the Implementation Plan to the Commuission. A copy of SIVPA’s
revised Implementation Plan is available at the following website location:

www.communitychoice.info/_pdf/kred-implementationplan04 1207 _clean.pdf .

10.  On April 30, 2007, the Commission certified via letter that the Implementation Plan,

as revised, contains the information required by Section 366.2(c)(2) of the California Public
Utilities Code. A true and correct copy of the Commission’s letter is attached hereto as Exhibit B.
11.  As contemplated in the Joint Powers Agreement, the members contemplated the

development of a subsequent agreement (Program Agreement 1), which would define the terms and

conditions associated with the actual implementation of SIVPA’s CCA program. (See Sections 2.4

and 5.1.4 of the Joint Powers Agreement.)

12. On April 26, 2007, the SIVPA Board of Directors convened a duly noticed public

workshop to review and take comments on a draft version of Program Agreement 1. A
representative of PG&E attended the workshop, but did not provide any comments on Program

Agreement 1.
On May 3, 2007, the SIVPA Board of Directors convened a duly noticed public

13,
meeting to consider, among other things, the approval of Program Agreement 1. A representative
of PG&E attended the meeting, but did not provide any comments on Program Agreement ],
(Attached hereto as Exhibit C are true and correct copies of pertinent excerpts of the minutes of the
April 26, 2007 workshop and the May 3, 2007 STVPA Board of Directors meéting, reflecting
attendance by PG&E’s representative at public meetings at which Program Agreement 1 was being

discussed and reviewed. )

14. In accordance with SJVPA Resolution 07-05, Thomas Haglund, chair of the STVPA

Board of Directors, executed Program Agreement 1 for SIVPA. Attached hereto as Exhibit D is a

true and correct copy of Program Agreement 1. Pursuant to Section 4.1 of Program Agreement 1,

6
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SIVPA delivered Program Agreement 1 to all parties to the Joint Powers Agreement and thereby
established the “Delivery Date” of May 4, 2007.
STANDARDS OF CONDUCT

15. In D.05-12-041, the Commission found that certain dangers (namely, uneconomic
costs and the creation of conflicts of interest) may result if the utility markets its generation services
to prospective CCA customers or if the utility provides an evaluation of a Community Choice
Aggregator’s services or rates, (See D.05-12-041, Finding of Fact 10.) These dangers exist
principally because the utility serves two potentially conflicting roles — first, as a monopoly
distribution provider, and second, as a generation provider in competition with the Community
Choice Aggregator.

16. In order to address these dangers, the Commission concluded that “[ultilities
ratepayers should not be required to support in rates utility marketing activities relz_a.ted to services
to CCA customers.” (D.05-12-041, Conclusion of Law 14; emphasis added.) In support of this
conclusion, the Commission expressly noted that it shared “the concerns of [The Utility Reform
Network] and the [Community Choice Aggregators] that there is little if any benefit from permitting
a battle for market share between CCAs and utilities.” (Id. at 23.) The Utility Reform Network had
previously testified that utilities should be barred from marketing and solicitation efforts, with
TURN noting that “[t]he CCA program should be given a chance to function without utility
interference in the process.” (Reply Testimony of Michael Peter Florio, dated May 9, 2005,. in R.03-
10-003 (“TURN Testimony”}, at 8.) (A true and correct copy of pertinent excerpts of the Turn

Testimony is attached hereto as Exhibit E.}

17.  In D.05-12-041, the Commuission provided an example of the difference between

permissible and impermissible ratepayer-funded activities. The Commission stated that “{w]e

expect utilities to answer questions about their own rates and services and the process by which

7
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utilities will cut-over customers to the CCA. However, if [the utilities] affirmatively contact
customers in efforts to retain them or otherwise engage in actively marketing services, they should

conduct those activities at shareholder expense.” (D.05-12-041 at 23; emphasis added.)

18.  In evaluating and applying the general standard set forth in D.03-12-041, a basic

understanding of certain key terms is needed:

a. In the context of SJVPA’s CCA program, the term “customer” specifically
includes members of STVPA, since by approving Program Agreement 1 the members of SIVPA
agree to purchase their full electricity requirements from SIVPA. (See, e.g., Section 5.3 of Program
Agreement 1.} Accordingly, PG&E’s marketing and related activities conducted to and before
representatives of STVPA’s members are activities to and before prospective CCA customers, and
are within the scope of the general standard set forth in D.05-12-041. As described in SIVPA’s
Implementation Plan (Section V.), local government customers (namely, SIVPA’s members)
constitute the first of four customer groups to be served under SJVPA’s phase-in plan, with large
commercial/industrial customers, medium commercial/industrial customers and smatil
commercial/residential customers being served in subsequent phases. As other customer groups

within STVPA’s phase-in plan consider service from SJVPA, based on PG&E’s past conduct,

SJIVPA is concerned PG&E will also seek to dissuade or delay these other customers from

becoming SJVPA’s CCA customers.
b. “Prior to the adoption of D.05-~12-041, PG&E evinced an understanding as to
what the term “‘marketing” meant in the context of Community Choice Aggregation. PG&E,
together with SCE and San Diego Gas and Electric Company, stated that utilities could reasonably
be expected “to refrain from ‘marketing’ to the CCA Provider’s customers if the scope of marketing

is defined as actions to dissuade the customers from taking service from the CCA Provider.” (Joint

Reply Brief, dated August 1, 2003, in R.03-10-003, at 27.) (A true and correct copy of pertinent
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excerpts of the Joint Reply Brief is attached hereto as Exhibit F.) Additionally, the utilities agreed
that “théy will not disparage the customers from joining a CCA program or encourage them to opt
out of such a program.” (Joint Rebuttal Testimony, dated May 16, 2003, in R.03-10-003, at II}-8.)
(A true and correct copy of pertinent excerpts of the Joint Rebuttal Testimony is attached hereto as

Exhibit G.)
PG&E’s corporate parent has long-acknowledged that it understood what the

c.
term “‘competition” means in the context of an ircumbent utility, like PG&E, competing with an
alternative retail electricity supplier, such as SIVPA acting as a Community Choice Aggregator. In
comments of PG&E Corporation, dated January 12, 2000, before the Illinois Commerce
Comrmission (“ICC”), a true and correct copy of which is attached hereto as Exhibit H (“PG&E
Comments™), PG&E Corporation states that “simply by offering those services as alternatives to the
competitive services available from an [alternative retail electricity supplier] or from another utility,
an incumbent utility s, in fact, competing with [alternative retail electricity suppliers]. Competition
exists because a customer has the choice of more than one supplier for its power and energy needs.”
(PG&E Comments at 4.) Accordingly, under the definition submitted by PG&E Corporation and all
other reasonable interpretations of the term “competing,” PG&E has been and will be competing
with STVPA for the provision of generation services to prospective CCA customers.

19. As noted above, the Commission has developed a general standard of conduct related
to marketing and related activities of utilities competing for customers with Community Choice
Aggregators. The Commission is not alone in doing so. Other jurisdictions have established
specific standards of conduct in similar competitive situations. Such persuasive standards adopted
by a sister regulatory commission are useful to the Commission in this situation since (a) they shed

light on and may help clarify the Commission’s general standard of conduct and (b) they represent a

model for fashioning a restraining order upon PG&E’s marketing and related activities in the

9
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context of competing CCA programs. An example of such specific standards of conduct has been

developed in Illinois, and is summarized as follows:

a.

The ICC adopted specific standards of conduct that apply to so-called

“integrated distribution companies,” namely, companies (like PG&E) that provide both distribution

service and generation service to customers. (All the standards may be viewed at the following

link: http://www.ilga.gov/commission/jcar/admincode/083/08300452sections.html .) The following

are relevant excerpts of these standards:

1.

il.

1il.

v,

b.

“‘Marketing” means direct contact with a castomer or a prospect for the
purpose of requesting or retaining patronage.” (Section 452.200)

“An Integrated Distribution Company shall not promote, advertise or
market with regard to the offering or provision of any retail electric
supply service.” (Section 452.240(a))

“No IDC employee or agent shall affirmatively prompt customer
inquiries about the quality of the IDC's retail electric supply services. No
IDC shall disparage the quality of an alternative retail electric supplier's

services.” (Section 452.240(d})

“No IDC employee or agent shall affirmatively act to retain or obtain a
customer for any retail electric supply service offered or provided by the

IDC.” (Section 452.240(e))

PG&E’s parent corporation actively participated in the development of

1linois’ standards of conduct for integrated distribution companies. In its comments on the

standards, PG&E Corporation acknowledged the danger that the integrated distribution company

will exercise its inherent advantages as a monopoly distribution provider to communicate in a way

that inappropriately exploits these advantages, to the detriment of competition in the provision of

generation services. Specifically, the ICC noted that “PG&E argues that ComEd’s [integrated

distribution company] proposal will ‘advance the inherent advantages of incumbent utilities,” rather

than advancing competition.” (ICC Order in Docket No. 98-0147, dated February 15, 2001, at 8.)

60335
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The ICC also noted that PG&E Corporation believes “the incumbents will benefit from ‘name

recognition, a longstanding relationship with the customer and customer inertia.”” (Id. at 9.)

c. The ICC recognized that it is almost impossible for the incumbent utility to

provide a representation about its competitor’s services that is accurate and non-disparaging. In
explaining its concerns about “disparaging representations,” the ICC offered the following:
“Subsection (d) also prohibits disparaging representations regarding the quality of competing
electricity usage services. As sole source provider of distribution, IDC employees will have
frequent and exclusive opportunities to dissuade customers from using aiternate energy sources.
Competition will not thrive if those opportuﬁities are exploited....” (ICC Order at 28.) Based on
this, and because of the clear conflict of interests and the opportunity for exploitation, the ICC
explicitly does not allow employees of the integrated distribution company to speak about its
competitor’s services, but rather directs the employees as follows: “In response to customer-
initiated queries, IDC employees can refer customers to this Commission or to unaffiliated agencies
and organizations for information about the IDC’s competitors.” {/d. at 28.)

CAUSE OF ACTION FOR VIOLATIONS OF A COMMISSION ORDER
AND PROVISIONS OF THE CALIFORNIA PUBLIC UTILITIES CODE

20. SJVPA incorporates by reference Paragraphs I through 19 of this Complaint as if

they were fully stated again at this point.
21.  PG&E bas engaged in recurring violations of the Commission’s order in D.05-12-
041 (and, as a resuit, engaged in recurring violations of Section 702 of the California Public
Utilities Code) by conducting itself as described above, as well as described below, since (a)
PG&E’s activities relate to PG&E’s marketing of its generation services or PG&E’s evaluation of

SIVPA’s competing services and rates (as further described in Paragraph 22, and its subparagraphs)

and (b) PG&E’s marketing and related activities were not conducted at PG&E’s shareholder

11
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expense, but rather were, according to SIVPA’s information and belief, conducted at PG&E’s
ratepayer expense (as further described in Paragraph 23, and 1ts subparagraphs).
22.  PG&E has conducted numerous activities related to PG&E’s marketing of its

generation services and PG&E’s evaluation of SIVPA’s competing services and rates:

a. Attached hereto as Exhibit I is a true and correct copy of a document, dated

May 10, 2007, from PG&E to a representative of the city of Hanford (one of SIVPA’s prospective
CCA customers) entitled “What You Need to Know About KRCD’s CCA Plans.” In this |
document, PG&E provides information about SJVPA’s services and rates and affirmatively
compares and promotes its generation services to a prospective CCA customer, claiming (i) that
PG&E continues to take aggressive steps to increase the percentage of its power mix that comes

from renewable resources and (ii) that, with corrected assumptions, customers under SIVPA’s

program would pay more than they would pay under PG&E’s rates.

b. Attached hereto as Exhibit J are the transcribed comments made by PG&E’s

representative, Mr. Craig Schmidt, to representatives of the city of Fresno (one of SIVPA’s
prospective customers) at a meeting held on May 15, 2007. Mr. Schmidt provided mformation
about STVPA’s services and rates, stating: *I don’t think the risk, from the presentation and from
the documentation that we have had an opportunity to examine, justify this body of government
putting itself in harm’s way, and their constituents, which are our constituents, for the possibility of

rates even being higher than what their bundled rates are currently with PG&E.”

c. Attached hereto as Exhibit K is a true and correct copy of a document entitled

“Issues and Questions Raised by the Latest Version of the San Joaquin Valley Power
Authority/Kings River Conservation District Community Choice Aggregation (CCA) Proposal and
Program Agreement 1.” This document was provided by PG&E on or about May 23, 2007 to

representatives of the city of Corcoran (one of SJVPA’s prospective CCA customers). In the

12
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document, PG&E evaluates and questions SJVPA’s CCA program, suggesting that Program
Agreement 1 should be amended to address a number of purported deficiencies identified by PG&E.

d. Attached hereto as Exhibit L is a true and correct copy of an invitation sent to
all prospective local government customers considering SIVPA’s services under the CCA program.
The invitation calls prospective CCA customers to attend a meeting called by PG&E. The meetiﬁg
occurred on May 31, 2007 in Fresno. At the meeting, PG&E’s representatives afﬁrmaﬁveiy
promoted and marketed PG&E’s generation services to all prospective CCA. customers in
attendance, making claims about various alleged attributes of PG&E’s generation services,
including representations about (i) the renewable content of PG&E’s portfolio and (ii} the purported
“at cost” nature of PG&E’s generation service. PG&E videotaped this meeting, and a true and

correct copy of the videotape is attached hereto as a supplement to Exhibit L.

e. Attached hereto as Exhibit M is a true and correct copy of a document PG&E
presented to representatives of the city of Kingsburg (one of SIVPA’s prospective CCA customers)
on June 6, 2007. Through this presentation, PG&E provided information about STVPA’s services
and rates, making numerous re;ﬁresentations and statements about SIVPA’s CCA program,
including PG&E’s assessment of the “risk” to cities and counties. As further described below,
PG&E also disparagingly stated that “After you vote to approve PA-1, you are taking a leap of
Jaith.”

f. Attached hereto as Exhibit N is a true and correct copy of an e-mail from Mr.
John Nelson, PG&E’s primary representative before prospective CCA customers, dated June 8,
2007. In this e-mail, Mr. Nelson requests a meeting in which he and PG&E’s generation services
experts could get further information about SIVPA’s procurement plan for the purpose of
evaluating this plan and providing PG&E’s findings to representatives of the city of Clovis {one of

SIVPA’s prospective CCA customers). PG&E thus sought this meeting to gather information so

13
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that PG&E could thereafter provide information about STVPA’s services and rates to
representatives of the city of Clovis. (Not only does this review violate the standard described
above, but this review would likely violate PG&E’s Rule 23, Section B.3.b., which states that
"CCAs shall be solely responsible for having contractual or other arrangements with their customers
necessary to implement CCA consistent with all applicable laws, Commission requirements and this

Rule. PG&E shall not be responsible for monitoring, reviewing or enforcing such contracts or

arrangements.")

g. Attached hereto as Exhibit O is a true and correct copy of an article in a
periodical, dated June 4, 2007, in which PG&E’s representative is quoted as referring to STVPA’s
rates as “teaser rates.” This characterization, which provides information about SIVPA’s services
and rates, was also made by Mr. John Nelson during the May 31, 2007 meeting in Fresno and
during a workshop held on June 5, 2007 in the city of Lemoore. Mr. Nelson stated something to the
effect of "We have experience with teaser rates from third-party suppliers, who then jettison from

the marketplace.” These statements by PG&E have the undeniable effect of tending to cause

prospective CCA customers to be dissuaded from taking service from SJIVPA.

h. At a workshop held before representatives of the city of Lemoore (one of

SIVPA’s prospective CCA customers) on June 5, 2007, Mr. John Nelson stated something to the
effect of "We are concerned that there is an ox to be gored here, and we do not want our customers
to be the ox." Not only are these and other similar statements inflammatory, provocative and
unprofessional, these statements by PG&E, which implicitly provide information about SIVPA’s
services and rates by indicating such services and rates will be the implement by which customers

will be gored, also have the undeniable effect of tending to cause prospective CCA customers to be

dissuaded from taking service from SIVPA.

14
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1. Attached hereto as Exhibit P is a true and correct copy of a document PG&E
presented to representatives of the city of Clovis (one of STVPA’s prospective CCA customers) on
Jupe 11, 2007. In the document, PG&E makes numerous representations and statements about
SIVPA’s CCA program, including PG&E’s assessment of the “key problems with [Program
Agreement 1].” This document was presented by PG&E after STVPA had made two attempts
(further described in Paragraphs 25 and 26) to convince PG&E to cease its violations of the
standards set forth in D.05-12-041 Despite these efforts, PG&E continued its disparaging
comments, stating that “If you vote to approve PA-1, you are taking a leap of faith:” Additionally,
PG&E warned that “PA-1 Locks You In To CCA Without Answers...PA-1 commits you to having
all your city electric load served by the CCA, WITHOUT KNOWING THE RATES YOU WILL
PAY.”

J- Attached hereto as Exhibit Q) is a true and correct copy of an editorial written
by Mr. Peter Darbee, PG&E Corporation’s Chairman of the Board, Chief Executive Officer and
President. Mr. Darbee’s editorial is laced with innuendos and express statements painting SJVPA’s
operating agent, the Kings River Conservation District (“KRCD”), as a lying, misrepresenting
organization. After falsely claiming that customers had been misinformed about SIVPA’s CCA
program, Mr. Darbee states that “People around here are smart, and practical, and have good
judgment. Tell them the truth, and let them decide.” Mr. Darbee summarizes his evaluation of
SIVPA’s program by noting that the “proposed CCA program - the first in the state - fails far short
of this promise and poses more problems than solutions.” This information about SIVPA’s services

and rates, provided by the highest level of PG&E corporate governance, has the undeniable effect of

tending to cause prospective CCA customers to be dissuaded from taking service from SJVPA.

15
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23. SIVPA is informed and believes and thereon alleges that the marketing and related

activities described above were conducted at PG&E'’s ratepayer expense. The information

supporting this belief includes the foliowing:

a. Despite having many opportunities to do so as part of public presentations,
PG&E has never denied that PG&E'’s ratepayer funds are being used to conduct PG&E’s marketing
and related activities before prospective CCA customers, nor has PG&E stated that PG&E’s
shareholder funds are being used to conduct such activities. In fact, at a public presentation on June
12, 2007 before representatives of Tulare County (one of SIVPA’s prospective CCA customers),
PG&E’s primary representative before local government customers (i) affirmed his awareness of
the legal requirements in D.05-12-041 with respect to the use of ratepayer funds and (ii) clarified
that PG&E’S activities were being conducted on behalf of customers at ratepayer expense, not on
behalf of shareholders. Mr. John Nelson stated as follows: “I wanted to address a few of the
comments that the proponents made this morning. ..and those were reflective upon why PG&E
cares or would care or could care, and Mr. Chairman as you suggested what legal boundaries might
be on our right to care. I will be very clear in saying that PG&E is here because we are concerned
that this CCA program does not answer any of the questions that we [PG&E] would expect it to
answer. We are very concerned on behalf of our customers that that is the case. Again, to be very
clear, PG&E’s shareholders are not financially impacted by this CCA.” (Mr. Nelson’s statement |

may be heard via an archived audio file of the June 12, 2007 meeting at the following website

location: http://tulare. granicus.com/viewpublisher.php?view_id=2 . Mr. Nelson’s statement occurs

between time points 3:06:50 and 3:07:37.)

b. In an e-mail from PG&E’s counsel, dated June 8, 2007 (described further in

Paragraph 25), PG&E does not positively deny the use of ratepayer funds, but rather states that “as a

practical matter” PG&E has not received such funds, presumably relying upon the claim that the
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moneys expended for these activities have not been approved for recovery in PG&FE’s rates, a claim
which ignores the nature of a utility revenue requirement set in a general rate case and ignores
utility discretion in spending revenue received from ratepayers. The e-mail also fails to explain, in
detail or at all, what if any accounting has been undertaken to ensure that ratepayer funds are not
used for PG&E’s marketing and related activities. Moreover, the e-mail fails to affirm that PG&E
will undertake such accounting and disclose it to the Commission and SJVPA such that the slippery

and unsupported claim of lack of ratepayer support may be examined and confirmed.

C. In a letter from PG&E’s counsel, dated June 15, 2007 (described further in
Paragraph 26), PG&E again does not positively deny the use of ratepayer funds, but supports the
use of ratepayer fuhds by claiming that PG&E has a right to inform city councils using such funds,
ignoring (i) the fact that PG&E’s activities are marketing activities, not activities in the nature of
those seeking redress from a government entity or petitioning a government entity for specific relief
under that entity’s jurisdiction and (ii) the fact that D.05-12-041 contains no exéeption to the
standards it establishes for marketing-related activity before prospective customers that happen also
to be government entities.

24, All these actions by PG&E violate D.OS—IZ;MI and Section 702 of the California
Public Utilities Code, éntitling STVPA to the issuance of an Order to Show Cause, a final order
restraining PG&E from continuing such violations, an order establishing specific standards of
conduct concerning PG&E’s competitive activities in the area of CCA programs, an order

mandating that PG&E comply with such specific standards of conduct, and an order providing

SIVPA with relief under Section 2106 of the California Public Utilities Code for all loss, damages,

or injury caused by PG&E’s violations.
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EFFORTS AT INFORMAL RESOLUTION

‘ 25. SIVPA has made efforts to informally resolve the matters described in this
Complaint. - Attached hereto as Exhibit R is a true and correct copy of an e-mail, dated June 1, 2007,
from Scott Blaising, counsel for SIVPA, to Jon Pendleton, counsel for PG&E, and Sean Gallagher,
Director of fhe Commission’s Energy Division. The e-mail transmittal occurred following the
PG&E-sponsored meeting in Fresno on May 30, 2007, and was aimed at resolving SJVPA’s
concerns on an informal basis. Attached hereto as Exhibit § is a true and correct copy of an e-mail,
dated June 8, 2007, from Jon Pendleton, counsel for PG&E, responding to the above-described e-
mail.

26.  Attached hereto as Exhibit T is a true and correct copy of a letter (exclusive of its
various attachments), dated June 9, 2007, from Scott Blaising, counsel for STVPA, to fon
Pendleton, counsel for PG&E. The letter was written to provide further specificity as to PG&E’s
alleged misconduct. Additionally, the letter also specifically noted that the purpose of letter and the
earlier e-mail (Exhibit R) was to bring SJVPA’s concerns to the attention of PG&E’s
representatives and to the attention of the Commission with the intent of resolving SIVPA’s
concerns informally, as described in Rule 4.2(c) of the Commission’s Rules of Practice and
Procedure and as a means of obviating the need for STVPA to file a formal complaint. Attached
hereto as Exhibit U is a true and correct copy of a letter, dated June 15, 2007, from Jon Pendleton,
counsel for PG&E, responding to the above-described letter.

REQUEST FOR RELIEF

27.  Wherefore, STVPA respectfully requests that the Commission:

a. Immediately issue an Order to Show Cause requiring PG&E to appear before

the Commission at the earliest possible opportunity to demonstrate why PG&E should not be held

to be in violation of D.05-12-041 as a result of activities before prospective CCA customers
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undertaken at PG&E’s ratepayer expense to evaluate and compete against STVPA in the provision

of competing generation services.

b. Issue an expedited order requiring PG&E to immediately cease and desist
from the activities described in this Complaint and from other similar activities that violate the

Commission’s general standard of conduct relating to PG&E’s marketing and related activities to

prospective CCA customers.

C. Issue an order establishing specific standards of conduct applicable to

PG&E’s marketing and related activities to prospective CCA customers, taking into consideration

the adoption of standards similar to those adopted by the ICC, as described above, and requiring

PG&E to comply with such specific standards.
d. Issue an order providing SIVPA with relief under Section 2106 of the

California Public Utilities Code for all loss, damages, or injury caused by PG&E’s violations,

including but not limited to payment of STVPA’s attorney’s fees and costs in prosecuting this

Complaint.

e. Grant such other and further relief and remedies as the Commission deems

just and equitable.

Dated: June 25, 2007 Respectfully submitted,

773 J@M Oﬁfa

Scott Blaising

BRAUN & BLAISING, P.C.

915 L. Street, Suite 1420
Sacramento, California 95814
Telephone: (916) 682-9702

FAX: (916) 682-1005

E-mail: blaising @braunlegal.com

Jane E. Luckhardt

Dan L. Carroll

DOWNEY BRAND LLP

555 Capitol Mall, 10th Floor
Sacramento, California 95814
Telephone: (916) 444-1000

FAX: (916) 444-2100

E-mail: jluckhardt@downeybrand.com
E-mail: dcarroll@downeybrand.com

Attorneys for the San Joaquin Valley Power Authority
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Verification

1 am an officer for the San Joaquin Valley Power Authority and make this verification for
and on behalf of the San Joaquin Valley Power Authority. I have read the foregoing
“COMPLAINT OF THE SAN JOAQUIN VALLEY POWER AUTHORITY AGAINST
PACIFIC GAS AND ELECTRIC COMPANY.” I declare under penalty of perjury that the
contents thereof, and the facts therein stated, are true to the best of my knowledge, information

and belief.

Executed on June 25, 2007, at Fre California

S

4 /
Thomas J. Haghund
Chair, Board of Directors
San Joaquin Valley Power Authority
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San Joaquin Valley Power Authority
- Joint Powers Agreement -

Effective November 15, 2006

Among The Following Parties:

City of Clovis
City of Corcoran
City of Dinuba
City of Fresno
City of Hanford
City of Kerman
County of Kings
City of Kingsburg
City of Lemoore
City of Parlier
City of Reedley
City of Sanger
City of Selma
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SAN JOAQUIN VALLEY POWER AUTHORITY
JOINT POWERS AGREEMENT

This Joint Powers Agreement (“Agreement™), effective as of November 15, 2006, is
made and entered into pursuant to the provisions of Title 1, Division 7, Chapter 5, Article ]
{Section 6500 ef seq.) of the California Government Code relating to the joint exercise of powers
among the parties set forth in Exhibit B. The parties to this Agreement are either California
incorporated municipalities or California counties, and shali be referred to hereafter as “Parties.”
The term “Parties™ shall also include any incorporated municipality or county added to this

Agreement in accordance with Section 3.2,

RECITALS

1. The Parties are either incorporated municipalities or counties sharing various powers
under California law to, among other things, purchase, supply, and aggregate electricity
for themselves and their inhabitants {see, e.g., California Public Utilities Code Sections
366.2).

2. The Kings River Conservation District (“KRCD™) is a Caltfornia public agency
established in 1951 by the Kings River Conservation District Act (Stat. 1951, ch. 931)
(“KRCD Act™), and possessing various powers relating to the establishment of works
related to, among other things, water management and distribution of electricity within
KRCD’s service area, which encompasses over 1.2 million acres in Fresno, Kings and

Tulare counties.

3. Twelve municipalities and Kings County {“Initial Participants™} and KRCD entered into
that certain Memorandum of Understanding, dated March 1, 2005 {“MOU™), pursuant to
which the Initial Participants and KRCD have been investigating and analyzing a
program for the implementation of Community Choice Aggregation (“CCA”), an electric
service option available fo cities and counties pursuant to Assembly Bill 117 (Stat. 2002,
ch. 838) ("AB 1177}

4. The Parties desire to establish a separate public agency, known as the San Joaquin Valley
Power Authority (“Authority™), under the provision of the Joint Exercise of Powers Act
of the State of California (Government Code Section 6500 ef seq.) (“Act™) in order to
collectively study, promote, develop, and conduct electricity-related programs, including
specifically a program relating to CCA (“*CCA Program™).

AGREEMENT

NOW, THEREFORE, in consideration of the mutual promises, covenants, and conditions
hereinafter set forth, it is agreed by and among the Parties as follows:

ARTICLE 1
CONTRACT POCUMENTS

Drefinitions. Capitajized terms used in this Agreement shall have the meanings specified

1.1
in Exhibit A, uniless the context requires otherwise.



1.2

2.1
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Documents Included. This Agreement consists of this document and the following
exhibits, all of which are hereby incorporated into this Agreement.

Exhibit A:  Definitions

Exhibit B: List of the Parties

Extibit C:  Annual Energy Use

Exhibit D:  Voting Shares
Revision of Exhibits. The Parties agree that Exhibits B, C and D) to this Agreement
describe certain administrative matters necessary to implement this Agreement. Exhibits
B, C and D may be revised upon the review and approval of the Board, without such
revisions constituting an amendment to this Agreement, as described in Section §.3. The
Authority shall provide notice to the Parties of the revision of any such exhibit.

ARTICLE 2
FORMATION OF THE SAN JOAQUIN VALLEY POWER AUTHORITY

Effective Bate and Terin. This Agreement shall become effective and the San Joaquin
Valley Power Authority shall exist as & separate public agency on the date this
Agreement is executed by at least two Initial Participants. The Authority shall provide
notice of the Effective Date. The Authority shall continue to exist, and this Agreement
shall be effective, until this Agreement is terminated in accordance with Section 7.4,
subject to the rights of the Parties to withdraw from the Authority.

Initial Parties. During the first 120 days after the Effective Date, all other Initial
Participants may become a Party by executing this Agreement and delivering an executed
copy of this Agreement to the Authority. Additional conditions, described in Section 3.1,
may apply (i) to either an incorporated municipality or county desiring to become a Party
and is not an Ipitial Participant and (ii) to Initial Participants that have not executed and

delivered this Agreement within the time period described above.

Formation. There is formed as of the Effective Date a public agency named the San
Joaquin Valley Power Authority. Pursuant to Sections 6306 and 6507 of the Act, the
Authority is a public agency separate from the Parties. Unless otherwise agreed, the
debts, liabilities, and obligations of the Authority shall not be debts, liabilities or
obligations of the Parties. The foregoing disclaimer shall not apply to a Party with
respect to which this Agreement has terminated, as specified in Article 6, to the extent of
such Party’s obligations incurred while a party to this Agreement. .

Purpose. The purpose of this Agreement is to establish an independent public agency in
order to exercise powers common to each Party to study, promote, develop, and conduct
electricity-related programs, and to exercise all other powers necessary and incidental to
accomplishing said purpose. Without Hmiting the generality of the foregeing, the Parties
intend for this Agreement to be used, in conjunction with the MOU, as a contractual
mechanism by which the Parties may initially participate as a group in the CCA Program,
as further described in Section 5.1. The Parties intend that a subsequent agreement
(Program Agreement 1) shall define the terms and conditions associated with the actual

implementation of the CCA Program.
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2.6

3.1

Powers. The Authority shall have all the powers common to the Parties and such

additional powers accorded to it by law. The Authority is authorized, in its own name, to

do all acts necessary or advisable to fulfill the purpose of this Agreement and programs
implemented pursuant to this Agreement, including, but not limited to, each of the

.

following:
2.5.1 make and enter inio contracts;

2.5.2 employ agents and employees; -

2.5.3 acquire, construct, manage, maintain, and operate any buildings, works or
improvements;

acquire by eminent domain, or otherwise, except as limited under Section 6308 of

2.54
the Act, and to hold or dispose of any property;

2.5.5 lease any property;
2.5.6 sue and be sued in its own name;

2.5.7 incur debts, liabilities, and obligations;

2.5.8 issue revenue bonds and other forms of indebtedness to the extent, and on the
terms, provided by the Act;

apply for, accept, and receive all licenses, permits, grants, loans or other aids from
any federal, state, or local public agency;

submit documentation and notices, register, and comply with orders, tariffs and
agreements for the establishment and implementation of the CCA Program;
adopt rules, regulations, policies, bylaws and procedures governing the operation
of the Authority ("Operating Rules and Regulations"); and

negotiate with KRCD a form of service agreement relating to the provision of
services necessary to plan, implement, operate and administer the CCA Program,
including the acquisition of electric power supply and the provision of retail and
regulatory support services, as further described in Section 4.11,

259
2.5.10
2.5.11

2.5.12

Exercise of Powers. In accordance with Section 6509 of the Act, the Authority’s powers
shall be subject to the restrictions upon the manner of exercising such powers, pertaiming

to the city of Kerman.

ARTICLE 3
AUTHORITY PARTICIPATION

Addition of Parties. Subject to Section 2.2, relating to certain rights of Initial
Participants, other incorporated mumicipalities and counties may become Parties upon (a)
the adoption of a resofution by the governing body of such incorporated municipality or
such county requesting that the incorporated municipality or county, as the case may be,
become a member of the Authority, (b) the adoption, by an affirmative vote of the Board
satisfying the requirements described in Section 4.8.1, of a resolution authorizing
membership of the additional incorporated municipality or county, specifying the
membership payment, if any, to be made by the additional incorporated municipality or

-3



3.2

4.1

4.2

4.3

4.4

county to reflect its pro rata share of organizational, planning and other pre-existing
expenditures, and describing additional conditions, if any, associated with membership,
{(c) the execution of this Agreement and other necessary program agreements by the
incorporated municipality or county, (d} payment of the membership payment, if any; and
(e) satisfaction of any conditions established by the Board.

Continuing Participation. The Parties acknowledge that membership in the Authority
may change by the addition and/or withdrawal or termination of Parties. The Parties

agree to participate with such other Parties as may later be added, as described in
Sections 3.1. The Parties also agree that the withdrawal or termination of a Party shall
not affect this Agreement or the remaining Parties” continuing obligations under this

Agreement.

ARTICLE 4
GOVERNANCE AND INTERNAL ORGANIZATION

Board of Directers. The governing body of the Authority shall be a Board of Directors
(“Board™) consisting of one director for each Party and appointed in accordance with
Section 4.2.

Appointment and Removal of Direclors. The Directors shall be appointed and may be
removed as follows:

4.2.1 The governing body of each Party shall appoint and designate in writing one
regular Director who shall be authorized to act for and on behalf of the Party on
matters within the powers of the Authority. The governing body of each Party
may also appoint and designate in writing one alternate Director who may vote on
matters when the regular Director is absent from a Board meeting. The person
appointed and designated as the Director shall normally be the City
Manager/Administrator or his or her delegate.

The Operating Rules and Regulations, to be developed and approved by the Board
in agcordance with Section 2.5.11, shall specify the bases for and process
associated with the removal of an individual Director for cause. The Operating
Rules and Regulations may also describe disciplinary action that may be taken
against an individual Director for action that 1 harmful to the orderly and
effective operation of the Authority or the Board. Notwithstanding the foregoing,
no Party shall be deprived of its right to seat a Director on the Board and any such
Party for which its Director and/or alternate Director has been removed may

4.2.2

appoint a replacement.
Terms Of Office. Each Director shall serve at the pleasure of the governing body of the
Party that the Director represents, and may be removed as Director by such governing
body at any time. If at any time a vacancy occurs on the Board, a replacement shail be
appointed to fill the position of the previous Director in accordance with the provisions of

Section 4.2 within 90 days of the date that such position becomes vacant.

Quorum. A majority of the Directors shall constitute a quorum, except that less than a
quorum may adjourn from time to time in accordance with law.



4.5

4.6

4.7

Powers and Function of the Board. The Board shall conduct or authorize to be
conducted all business and activities of the Authority, consistent with this Agreement, the

Authority Documents, the Operating Rules and Regulations, and applicable law. -

Executive Committee. The Board may establish an executive committee consisting 0f a
smaller number of Directors. The Board may delegate o the executive committee such
authority as the Board might otherwise exercise, subject to limitations placed on the
Board’s authority to delegate certain essential functions, as described in the Operating

Rules and Regulations.

Pirectors’ Compensation. Compensation for work performed by Divectors for activities
of the Authority shall be borne by the Party that appointed the Director. However, the

Board, by resolution, may adopt a policy relating to the reimbursement of expenses
incurred by Directors.

Beard Voting.

4.8.1 To be effective, a vote of the Board shall consist of the following: (1) a majority
of all Directors shall vote in the affirmative and (2) the corresponding voting
shares {as described in Section 4,8.2 and Exhibit D) of all such Directors voting in
the affirmative shall exceed 50%, or such other higher voting share percentage
expressly set forth herein in Sections 7.2.2 and 8.3, provided that, in instanoces in
which such other higher voting share percentage would result in any one Director
having a voting share that equals or exceeds that which is necessary to effectively
veto the vote, at least one other Director shall be required to vote in the negative
in order to make the veto effective.

4.8.2 Unless otherwise stated herein, voting shares of the Directors shall be determined
by combining the following: (1) an equal voting share for each Director
determined in accordance with the formula detailed in Section 4.8.2.1, below; and
{2) an additional voting share determined in accordance with the formula detailed

in Section 4.8.2.2, below.

4.8.2.1 Pro Rata Voting Share. Each Director shall have an equal voting share as
determined by the following forrmula: (1/total number of Directors)

multiplied by 50, plus

4.83.2.2 Annual Energy Use Voting Share. Each Director shall have an additional
voting share as determined by the following formula: (Annual Energy
Use/Total Annual Energy) multiplied by 50, where (a) “*Annual Energy Use”
means, (1) with respect to the first 3 years following the Effective Date, the
annual electricity usage, expressed in kilowatt hours (“kWhs™), within the
Party’s respective boundary and (if) with respect to the period after the third
anniversary of the Effective Date, the annual electricity usage, expressed in
kWhs, of accounts within a Party’s respective boundary that are served by the
Authority and (b) “Total Annual Energy” means the sum of all Parties’
Annual Energy Use. The initial values for Annual Energy Use are designated
in Exhibit C, and shall be adjusted annually as soon as reasonably practicable

after January 1, but no later than March 1.

4.8.2.3 The voting shares are set forth in Exhibit D.
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4.9

4.10

4.11

Meetings and Special Meetings of the Board. The Board shall hold at least four regular
meetings per year, and by action of the Board may provide for the holding of regular or
special meetings at more frequent intervals. The date upon which, and the hour and place
at which, each such regular meeting shall be held shall be fixed by action of the Board.
Special meetings of the Board may be called in accordance with the provisions of
California Government Code Section 54956. Directors may participate in all meetings
telephonically, with ful}l voting rights, pursuant to applicable statutes and regulations. All

meetings of the Board shall be called, held, noticed, and conducted subject to the
provisions of the Ralph M. Brown Act (California Government Code Section 54950 et

seq.).

Seiection of Board Officers.

4.16.1 Chair and Vice Chair. The Directors shall select, from among themselves, a
Chair, who shall be the presiding officer of all Board meetings, and a Vice Chair,
who shall serve in the absence of the Chair. The term of office of the Chair and
Vice Chair shall continue for one vear, but there shall be no limit as to the number
of terms held by either or both the Chair and Vice Chair. The office of either or
both the Chair and Vice Chair shall be declared vacani and a new selection
required if (a) the person serving dies, resigns, or the Party that the person
represents removes the person as its representative on the Board or (b) the Party
that he or she represents withdraws from the Authority pursuant to any of the

provisions herein.

Secretary. The Board shall appoint and designate from time to time a Secretary,
who need not be a member of the Board, who shall be responsible for keeping the
minutes of all meetings of the Board and all other official records of the

Authority.
Treasurer and Auditor. The Board shall appoint and designate from time to
time a qualified person to act as the Treasurer and a qualified person to act as the
Auditor, either or both of whom need not be members of the Board. If the Board
so designates, and in accordance with provisions of applicable law, a qualified
person may hold both the office of Treasurer and the office of Auditor of the
Authority. Unless otherwise exempted from such requirement, the Authority shall
cause an independent audit to be made by a certified public accountant, or public
accountant, in compliance with Section 6505 of the Act. The Treasurer shall act
as the depositary of the Authority and have custody of all of the money of the
Authority, from whatever source, and as such, shall have all of the duties and
responsibilities specified in Section 6505.5 of the Act. The Board may require the
Treasurer and/or Auditor to file with the Authority an official bond in an amount
to be fixed by the Board, and if so requested the Authority shall pay the cost of
premiums associated with the bond. The Treasurer shall report directly to the
Board and shall comply with the requirements of treasurers of incorporated
municipalities. The Board may transfer the responsibilities of Treasurer to any
person or entity as the law may provide from time to time. The duties and
obligations of the Treasurer are further specified in Article 6.

Power Services Provider. The Parties acknowledge and agree that, pursuant to the
MOU and various activities pre-dating the MOU, KRCD has served and is serving as the

4.10.2

4.10.3
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5.2

lead organization in the investigation and analysis of the CCA Program. As of'the
Effective Date and consistent with Section 4.1 of the MOU, the Partics, on behalf of the
Authority, appoint KRCD as the Authority’s exclusive agent for planning, implementing,
operating and admunistering the CCA Program, and other designated programs, in
accordance with direction provided by the Authority, As soon after the Effective Date as
reasonably practicable, the Authority and KRCD shall enter into an agreement (Power
Services Agreement) that will set forth the material terms and conditions by which
KRCD shall continue to perform or cause to be performed all tasks necessary for
planning, implementing, operating and administering the CCA Program, and other
designated programs. The Parties contemplate that the Power Services Agreement will
include, among other things, terms (a) describing KRCD’s acquisition of electric power
supply and provision of retail and regulatory support services and (b) addressing the
recovery of costs incurred by KRCD, including but not necessarily limited to the
recovery from Parties of any net unavoidabie costs associated with Local Electric

Facilities constructed by KRCD in support of the CCA Program.

ARTICLE 5
IMPLEMENTATION ACTION AND AUTHORITY DOCUMENTS

Preliminary Implementation of the CCA Program.

5.1.1 Relationship to MOU. The Parties intend that this Agreement shall be
supplemental to, not inconsistent with, the terms and conditions of the MOU;
provided, however, in the event of a conflict between a term or condition in this
Agreement and a term or condition in the MOU, the term or condition in this

Agreement shall prevail.

Enabling Ordinance. If a Party has not otherwise done so prior to its execution
of this Agreement, the Party shall, as soon after the Effective Date as reasonably
practicable, cause to be adopted an ordinance in accordance with Public Utilities
Code Section 366.2(c)(10) for the purpose of specifying that the Party intends to
implement a CCA Program by and through its participation in the Authority.

Implementation Plan. As generally described in Section 1.1.3 of the MOU, the
Authority shall cause to be filed an Implementation Plan with the California
Public Utilities Commission as soon after the Effective Date as reasonably

5.1.2

5.1.3

practicable.

Other Activity., The Authority shall cause to be performed such other activities
relating to the CCA Program in order {a) to complete necessary work under the
MOU and (b) to prepare the CCA Program for actual implementation, which shall
be evidenced by the execution and effectiveness of Program Agreement 1.

5.1.4

Authority Decuments. The Parties acknowledge and agree that the affairs of the
Authority will be implemented through various documents duly adopted by the Board
through Board resolution, including but not necessarily limited to the Operating Rules
and Regulations, the annual budget, and specified plans and policies (“Authority
Documents™), The Parties agree to abide by and to comply with the terms and conditions




6.1

6.2

6.3

of all such Authority Documents that may hereafter be adopted by the Board, subject to
the Parties’ right to withdraw from the Authority as described in Article 7.

ARTICLE 6
FINANCIAL PROVISIONS

Fiscal Year. The Authority’s fiscal year shall be 12 months commencing July 1 and
ending June 30. The fiscal year may be changed by Board resolution.

Depositary.
6.2.1 All funds of the Authority shall be held in separate accounts in the name of the

6.2.2

6.2.3

Authority and not commingled with funds of any Party or any other person or
entity.

All funds of the Authority shall be strictly, and separately, accounted for, and
regular reports shall be rendered of all receipts and disbursements, at least
quarterly during the fiscal year.. The books and records of the Authority shall be
open to inspection by the Parties at all reasonable times. The Board shall contract
with a certified public accountant or public accountant to make an annual audit of
the accounts and records of the Authority, which shall be conducted in accordance
with the requirements of Section 6505 of the Act.

All expenditures within the designations and limitations of the applicable
approved budget shall be made upon the approval of any officer so authorized by
the Board in accordance with its Operating Rules and Regulations. The Treasurer
shall draw checks or warrants ot make payments by other means for claims or
disbursements not within an applicable budget only upon the approval and written

order of the Board.

Budget and Recovery of Casts.

6.3.1 Budget. KRCD shall develop an initial draft budget for the Authority and shall

6.3.2

6.3.3

submit such draft budget to the Parties in a form and in accordance with a
schedule reasonably established by the Board. Upon review and any necessary
revision to such initial draft budget and subsequent draft budgets, the Board shall
adopt a final budget as soon as reasonably practicable. The Board may revise the
budget from time to time through an Authority Document as may be reasonably
necessary to address contingencies and unexpected expenses.

Initial Costs. Initial CCA costs include all costs incurred by the Authority
relating 1o the establishment and initial operation of the Authority, such as any
required accounting, adininistrative and legal services in support of the
Authority’s initial activities or in support of the finalization of Program
Agreement | and the Power Services Agreement. As further described in Section
6.3.6, initial costs shall be shared among the Parties on such basis as the Board

shall determine pursuant to an Authority Document,
CCA Program Costs. The Parties desire that, to the extent reasonably

-practicable, all costs incurred by the Authority that are directly or indirectly

attributable to the provision of electric services under the CCA Program,
including the establishment and maintenance of various reserve and performance

-8-



funds, shall be recovered through charges associated with such electric services.
The Parties intend that all such charges will first be applied upon the
commencement of electric services provided under the CCA Program.

General Costs, Costs that are not directly or indirectly attributable to the
provision of electric services under the CCA Program, as determined by the
Board, shall be defined as general costs, it being understood that such general
costs, in the aggregate, are intended to be fairly minor in relation to the overall
costs of the Authority. As further described in Section 6.3.6, general costs shall
be shared among the Parties on such basis as the Board shall determine pursuant

to an Authority Document.

Special Program Costs. It is anticipated that from time to time the Authority
and the Parties may participate in certain additional special programs. As the
Parties contemplate will be done with respect to Program Agreement 1, the terms
and conditions associated with these special programs, and the costs associated
therewith, shall be set forth in a separate agreement.

Recovery of Costs. Prior to the execution of Program Agreement 1 by the
Authority, the Authority shall not incur initial and geperal costs in excess of
$50,000 without specific authorization of the Board. The Authority shall issue an
invoice to each Party for costs under this Agreement, and each Party shall provide
payment to the Authority, in accordance with policies and procedures established
by the Board. Upon request of any Party, the Authority shall produce and allow
the inspection of all documents relating to the computation of the expenses
attributable to the Parties. If the Party does not agree with the amount listed on
the invoice it must still make full payment, subject to dispute. Further policies
and procedures relating to disputed bills shall be established by the Board. If the
amounts in dispute cannot be resolved to the satisfaction of the disputing Party,

the dispute shall be resolved pursuant to Section 8.1.

Debt Limitation. The Parties' liability for payments under this Agreement is
contingent on the approval and allocation of funds in any fiscal year hereunder, in
accordance with the debt limitation set forth in the California Constitution.

6.3.4

6.3.5

6.3.6

$.3.7

ARTICLE 7
WITHDRAWAL AND TERMINATION

7.1 Withdrawal.

7.1.1 General.

7.1 1.1 Prior to 2 Party’s execution of Program Agreement 1, such Party may
withdraw its membership in the Authority by giving no less than | months
advance written notice of its election to do so, which notice shall be givento -
the Authority and each Party.

Subsequent to a Party’s execution of Program Agreement 1, such Party may
withdraw its membership in the Authority, effective as of the beginning of

the Authority’s fiscal year (July 1), by giving no less than 6 months advance
written notice of its election to do so, which notice shall be given to the

7.1.1.2

-9.



7.2

73

Authority and each Party, and upon such other conditions as may be
prescribed in Program Agreement 1.

7.1.2 Amendment. Notwithstanding Section 7.1.1, a Party may withdraw its
membership in the Authority following an amendment to this Agreement and

pursuant to the process described in Section 8.3.

7.1.3 Continuing Liability; Further Assurances. A Party that withdraws its
membership in the Authority may be subject to certain continuing lability, as
described in Section 7.3. The withdrawing Party agrees to execute and deliver all
further instruments and documents, and take any further action, that may be
reasonably necessary, as determined by the Board, to effectuate the orderly
withdrawal of such Party from membership in the Authority.

Involuntary Termination of a Party.

7.2.1 Failure to Execute Program Agreement 1. This Agreement shall be deemed
terminated with respect to a Party if such Party has not executed Program
Agreement 1 within 90 days of the Authority’s written notice to all Parties that the
Authority has executed Program Agreement 1.

Material Non-Compliance. This Agreement may be terminated with respect to
a Party for material non-compliance with provisions of this Agreement, the
Operating Rules and Regulations, or the Authority Documents upon an
affirmative vote of the Board in which the minimum percentage voting share, as
described in Section 4.8.1, shall be no less than §7% of the voting shares,
excluding the voting shares of the Party subject to possible termination. Prior to
any vote to terminate this Agreement with respect to a Party, written notice of the
proposed termination and the reason(s) for such termination shail be presented at
a regular Board meeting with opportunity for discussion. The Party subject to
possible termination shall have the opportunity at the next regular Board meeting
to respond to any reasons and allegations that may be cited as a basis for
termination prior to a vote regarding termination, A Party that has had its
membership in the Authority terminated may be subject to certain continuing
liability, as described in Section 7.3.

Continning Liability: Refund. Upon any withdrawal or involuntary termination of a
Party, the Party shall remain responsible for any claims, demands, damages, or liability
arising from the Party’s membership in the Authority through the date of its withdrawal
or involuntary termmination, it being agreed that the Party shall not be responsible for any
such claim, demand, damage, or hability arising after the date of the Party’s withdrawal
or involuntary termination. In addition, such Party shall also be responsible for any costs
or obligations associated with the Party’s participation in any program in accordance with
the provisions of any agreement(s) relating to such program. The Authority may
withhold funds otherwise owing to the Party or may require of the Party sufficient funds
on deposit with the Authority, as reasonably determined by the Authority, to cover the
Party’s contingent liability for the costs described above. Any amount of the Party’s
funds held on deposit with the Authority above that which is required above shall be

returned to the Party.

72.2
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8.1

8.2

8.3

8.4

Mutual Fermination. This Agreement may be terminated by mutual agreement of all
Parties; provided, however, the foregoing shall not be construed as limiting the rights of a
Party to withdraw its membership in the Authority, and thus terminate this Agreement
with respect to such withdrawing Party, as described in Section 7.1.

Disposition of Property Upon Termination of Authority. Upon termination of this
Agreement as to all Parties, any surplus money or assets in possession of the Authority
for use under this Agreement, after payment of all liabilities, costs, expenses, and charges
incurred under this Agreement and under any program documents, shall be returned to
the then-existing Parties in proportion te the contributions made by each.

ARTICLE 8
MISCELLANEOUS PROVISIONS

Dispute Resolution. The Parties and the Authority shall make reasonable efforts to settle
all disputes arising out of or in connection with this Agreement. Should such efforts to

settie a dispute, after reasonable efforts, fail, said dispute shall be settled by binding
arbitration in accordance with policies and procedures established by the Board.

Liability of Directors, Officers, and Employees. The Directors, officers, and
employees of the Authority shall use ordinary care and reasonable diligence in the
exercise of their powers and in the performance of their duties pursuant to this
Agreement. No Director, officer, or employee will be responsible for any act or omission
by another Director, officer, or employee. The Authority shall indemmnify and hold
harmiess the individual Directors, officers, and employees for any action taken lawfully
and in good faith on behalf of the Authority. Nothing in this section shall be construed to
limit the defenses available under the law, to the Parties the Authority, or its Directors,

officers, or employees.
Amendment of this Agreement. This Agreement may be amended by an affirmative
vote of the Board in which the minimum percentage voting share, as described in Section
4.8.1, shall be no less than 67% of the voting shares. The Authority shall provide notice
10 all Parties of amendments to this Agreement, including the effective date of such
amendments. A Party shall be deemed to have withdrawn its membership in the
Authority effective immediately upon the vote of the Board approving an amendment to
this Agreement if the Director representing such Party has provided notice to the other
Directors immediately preceding the Board’s vote of the Party’s intention to withdraw its
membership in the Authority should the amendment be approved by the Board. As
described in Section 7.3, a Party that withdraws its membership in the Authority in
accordance with the above-described procedure may be subject to certain continuing
liability. _

Assignment. Except as otherwise expressly provided in this Agreement, the rights and
duties of the Parties may not be assigned or delegated without the advance written
consent of all of the other Parties, and any attempt to assign or delegate such rights or
duties in contravention of this Section 8.4 shall be null and void. This Agreement shall
inure to the benefit of, and be binding upon, the successors and assigns of the Parties.
This Section 8.4 does not prohibit a Party from entering into an independent agreement
with another agency, person, or entity regarding the financing of that Party’s :

-11-



8.5

8.6

8.7

8.8

contributions to the Authority, or the disposition of proceeds which that Party receives
under this Agreement, so long as such independent agreement does not affect, or purport
to affect, the rights and duties of the Authority or the Parties under this Agreement.

Severability. 1f one or more clauses, sentences, paragraphs or provisions of this

- Agreement shall be held to be unlawful, invalid or unenforceable, it is hereby agreed by

the Parties that the remainder of the Agreement shall not be affected thereby. Such
clauses, sentences, paragraphs or provisions shall be deemed reformed so as to be lawful,

valid and enforced to the maximurm extent possible.

Fuarther Assurances. Each Party agrees to execute and deliver all further instruments
and documents, and take any forther action that may be reasonably necessary, to
effectuate the purposes and intent of this Agreement.

Execution by Counterparts. This Agreement may be executed in any number of
counterparts, and upon execution by all Parties, each executed counterpart shall have the
same force and effect as an original instrument and as if all Parties had signed the same
mnstrument. Any signature page of this Agreement may be detached from any counterpart
of this Agreement without impairing the legal effect of any signatures thereon, and may
be attached to another counterpart of this Agreement identical in form hereto but having
attached to it one or more signature pages.

Parties to be Served Notice. Any notice authorized or required to be given pursuant to
this Agreement shall be validly given if served in writing either personally, by deposit in
the United States mail, first class postage prepaid with return receipt requested, or by a
recognized courier service. Notices given {a) personally or by courier service shall be
conclusively deemed received at the time of delivery and receipt and (b) by mail shall be
conciusively deemed given 48 hours afier the deposit thereof if the sender receives the
return receipt. All notices shall be addressed to the office of the clerk or secretary of the
Authority or Party, as the case may be, or such other person designated in writing by the
Authority or Party. Notices given to one Party shall be copied to all other Parties.
Notices given to the Authority shall be copied to all Parties.

<172



ARTICLE 9
SIGNATURE

IN WITNESS WHEREOF, the Parties hereto have executed this Joint Powars
.greement establishing the San Joaquin Valley Power Authority.

el -

‘ame: ron Manfred¥

itle: City Managery

‘atel  131/15/06

arty: City of Xeyrman




ARTICLE®
SIGNATURE

IN WITNESS WHEREOF, the Parties hereto have executed this Joint Powers
dgreement establishing the San Joaquin Valley Power Authority.

\
o,
N

o

A
L
<

Narte: Armando Lopez

“Title: Mavor

Jate: November 15, 2006

2arty: City of Parlier




ARTICLE 9
SIGNATURE

IN WITNESS WHEREOF, the Parties hereto have executed this Joint Powers
A greement establishing the San Joaquin Valley Power Authority.

3y: ?/W 2 C%——f

Name: Thomas E. Buford
Fitle: Mavor
Date: November 28, 2006

rarty: City of Lemoore




ARTICLE ®
SIGNATURE

IN WITNESS WHEREOF, the Parties hereto have executed this Joint Powers
Agreement establishing the San Joaquin Valley Power Authority,

V@W S Bl

Name: AAREN MIRDRULA For _Drn Coteal
Title: ng o

Date: __Jec 7, 2006

Party: fﬂ}/ OFAA/FJ’KD




ARTICLE 9
SIGNATURE

IN WITNESS WHEREQF, the Parties hereto have executed this Joint Powers
Agreement establishing the San Joaquin Valley Power Authority.

3y: ,dn oA 7&&%
Name: Jim@sworth

Title: Mayor, City of Corcoran

Jate: - December 11, 2006

2arty:




ARTICLE %
SIGNATURE

IN WITNESS WHEREOF, the Parties hereto have executed this Joint Powers
\greement establishing the San Joaquin Valley Power Authority.

o .
v N, VioSorziod N
vame: Terry Mc%ittrick
Jtle: Mavor
Jare:  12-14-06

farev: City of Dinoba



ARTICLE %
SIGNATURE

_ IN WITNESS WHEREOF, the Parties hereto have executed this Joint Powers
Agreement establishing the San Joaguin Valley Power Authority.

By: Z/;gf cp 4Z,..4/

Name: Rav Soleno

Title:  Mayor

Date:  December 14, 2006

Party: _City of Reedlev




ARTICLE 9
SIGNATURE

IN WITNESS WHEREQY, the Parties hereto have executed this Joint Powers
Agreement establishing the San Joaquin Valley Power Authority.

By SONTTSESE o

Nam_e: Michael A, Montelongo

Title: _ Mayor

Date: December 20, 2006

Party: City of Sanger




IN WITNESS WHEREOF, the Parties hereto have executed this Jomt Powers
Agreement establishing the San Joaquin Valley Power Authority.

CITY OF FRESNO

v (oS Zo

Andrew T. Souza
City Manager

APPROVED AS TO FORM: ATTEST:
CITY ATTORNEY'S OFFICE
REBECCA E. KLISCH

: V%) CITY CLERK
BY: . : ]

Depu . sy Joy
BY: prdbp. /GA,MJM— {2/2.4
Deputy ~




ARENLY

SIGNATURE

IN WITNESS WHEREOF, the Parties hereto have executed this Joint Powers
igreement establishing the San Joaquin Valley Power Aunthority.

 BPAL g
ame:__Leband £, @@%WC)}#\
‘itle: MQ\IDI’

Jate: Y / 7.4 / oL

* Km qu
B




ARTICLE 9
SIGNATURE

IN WITNESS WHEREOF, the Parties hereto have executed this Joint Powers
Agreement establishing the San Joaquin Valley Power Authority. o

By?

Name.:

Title:

o 2008
Datﬁ; {?{}f 2 4 A0t o

Party: ‘iimp’ Fa-mfé—az 'ﬁmmi m? Qﬂﬂamqug




SIGNATURE

IN WITNESS WHEREOF, the Parties hereto have executed this Joint Powers
sgreement establishing the San Joaquin Valley Power Authority. -

; o
s 1,
. o 0OF § 1,
beu&\ & gciEquo,
& ‘-"' oy ‘o, &
-~ * - e

-

lame. _D--B _Heusser : - P
- Py -
i ? i
. EF-H ion i
itle: iy Manager Eﬂ'-‘ -'.ss-'
-
,%%._. 0: >
% . ) -
% Swasgurtt \"
o ¥

Jate: _ Jagpary 5, 20087

""o,'ED “Pﬁg‘
) 3 Tasagrpt?®
arly: _City of Selma




ARTICLE 9
SIGNATURE

IN WITNESS WHEREOF, the Parties heretc have executed this Joint Powers
Apreement establishing the San Joaguin Valley Power Authority.

By:

Name: Kathy Millison
Title: Clovis City Manager
Date: January 5, 20607

Party: City of Clovis



Exhibit A
To the
Joint Powers Agreement
San Joaquin Valley Power Authority

- Pefinitions -

“AB 117" means Assembly Bill 117 (Stat. 2002, ch. 838, principatly codified at Public
Utilities Code Section 366.2), which created the CCA option.

“Act” means the Joint Exercise of Powers Act of the State of California (Government
Code Section 6500 ef seq.)

“Agreement” means this Joint Powers Agreement.

“Armnual Energy Use”™ has the meaning given In Section 4.8.2.2.

“Authority” means the San Joaquin Valley Power Authority, established by this
Agreement.

“Authority Document(s)” means document(s} duly adopted by the Board through Board
resolution and made effective as to the implementation of the Authority, including but not

necessarily limited to the Operating Rules and Regulations, the annual budget, and specified
plans and policies.

“Board” means the Board of Directors of the Authority.

“CCA™ or “Community Choice Aggregation” means an electric service option available
to cities and counties pursuant to AB 117.

“CCA Program” means the Authority’s program relating to CCA that is principally
described in Sections 2.4 and 5.1,

“Director” means a member of the Board of Directors representing a Party.

“Effective Date” means the date on which this Agreement shall become effective and the
San Joaquin Valley Power Authority shall exist as a separate public agency, as further described

in Section 2.1.
“Implementation Plan™ means the plan generally described in Section 1.1.3 of the MOU

and Section 5.1.2 of this Agreement that is required under AB 117 to be filed with the California
Public Utilities Commission for the purpose of describing a proposed CCA Program.

“Initial Participants” means, for the purpose of this Agreement, the twelve municipalities
and Kings County that executed the MOU,




“Loca] Electric Facilities™ means electric generating facilities developed, constructed
and/or owned by KRCD in support of the CCA Program, including a proposed natural gas-fired
electric generating facility, nominally rated at 500 megawatts, and assoctated linear
interconnection facilities, as generally described in the feasibility study performed under the

MOU, dated September 2005.

“KRCD” means the Kings River Conservation District.

“KRCD Act” means the Kings River Conservation District Act (Stat. 1951, ch. 931)
establishing KRCD.
“MOU™ means that certain Memorandum of Understanding, dated March 1, 2005,

pursuant to which the Initial Participants and KRCD have been investigating and analyzing a
program for the implementation of Community Choice Aggregation.

“Operating Rules and Regulations™ means the rules, regulations, policies, bylaws and
procedures governing the operation of the Authority.

“Parties” means, collectively, the signatories to this Agreement that, as necessary, have
satisfied the conditions in Section 3.2 such that they are considered members of the Authority.

“Party” means, singularly, a signatory to this Agreement that, as necessary, has satisfied
the conditions in Section 3.2 such that it is considered a member of the Authority.

“Power Services Agreement” means the agreement between the Authority and KRCD
that the Parties contemplate will be entered into as soon after the Effective Date as reasonably

practicable and that will further describe KRCD’s performance of all tasks necessary for
planning, implementing, operating and administering the CCA Program, as further described in

Section 4.11.

“Program Agreement 1 means the agreement among the Authority and certain or all
Parties that the Parties contemplate will be entered into as soon after the Effective Date as
reasonably practicable and that will describe the material terms and conditions of the CCA
Program and determine which of the Parties will actually implement the CCA Program.

“Total Annual Energy” has the meaning given in Section 4.8.2.2.



Exhibit B
To the
Joint Powers Agreement
San Joaquin Valley Power Authority

- Parties -

This Exhibit B is effective as of November 135, 2006.
The Parties include the following:

City of Clovis
City of Corcoran
City of Dipuba
City of Fresno
City of Hanford
City of Kerman
County of Kings
City of Kingsburg
City of Lemoore
City of Parlier
City of Reediey
City of Sanger
City of Selma



Exhibit C
To the
Joint Powers Agreement
San Joaquin Valley Power Authority

- Annual Energy Use -

This Exhibit C is effective as of November 15, 2004,

Party

kWh

City of Clovis

502,165,597

City of Corcoran 111,770,954
City of Dinuba 114,308,669
City of Fresno 2,819,248,607
City of Hanford 279,559,906
City of Kerman - 42617821
County of Kings 398,793,914
City of Kingsburg 57,314,064
City of Lemoore 157,434,918
City of Parlier 41,158,335
City of Reedley 113,331,752
City of Sanger 100,116,474
City of Selma 102,467,462

4,840,288,473

Authority (Total Energy Use)



Exhibit D
To the
Joint Powers Agreement
San Joaguin Valley Power Authority

- Voting Shares -

This Exhibit I} is effective as of November 15, 2006.

Party (kwh) (Section (Section  Voting Share
3821} 3822)

City of Clovis 502,165,597  385%  5.19% 2.03%
City of Corcoran 111,770,954  3.85% 1.15% 5.00%
City of Dinuba 114,308,669  3.85% 1.18% 5.03%
City of Fresno 2,819,248,607  3.85% 29.12% 32.97%
City of Hanford 279,559,906  3.85%  2.89% 6.73%
City of Kerman 42,617,821 385% 0.44% 4.29%
County of Kings 398,793,914  3.85%  4.12% 7.97%
City of Kingsburg 57,314,064  385%  0.59% 4.44%
City of Lemoore 157434918  3.85% 1.63% 5.47%
City of Parlier 41,158,335  3.85%  043% 4.27%
City of Reedley 113,331,752 3.85%  1.17% 502%
City of Sanger 100,116,474  3.85% 1.03% 4.88%
City of Selma 102,467,462  3.85% 1.06% 4.96%

4,840,288 473  50.0% 50.0% 100.0%
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STATE QF GALIFORNIA ARNOLD SCHWAPZENEGGER, Covemor
PUBLIC UTILITIES COMMISSION
505 VAM NESS AVENUE

SAN FRANCISCO, CA 94102-2298

April 30, 2007

David Orth

General Manager

Kings River Conservation District
4886 East Jensen Avenue
Fresno, CA 93725

Dear Mr. Orth:

The California Public Utilities Commission {Commission) has reviewed the Implementation
Plan (1F) submitted by Kings River Conservation District (KRCD)} on behalf of San Joaquin
Valiey Power Autherity (STVPA). The Commission hereby certifies that the IP submitted by
KRCD/SIVPA, as revised, contains the information required by California Public Utilities Code

Section 366.2 (c) (7).

The KRCD/SIVPA IP was originally submitied on January 29, 2007. On April 27, 2007, the
Commission received a revised IF from KRCD/SJVPA which reflected modifications made to
the IP by KRCD/STVPA following consultation by its representatives with representatives from
Pacific Gas and Electric Company (PG&E) and Southern California Edison Company {SCE).

The Commisgsion will notify KRCD/SIVPA of its CCA-customer vintaged Cost Responsibility
Surcharge (CRS) obligation within 10 days of this letter.

In future years, the CRS obligations will be calculated annually. KRCD/SIVPA will receive
notice of those future CRS obligations via PG&E and SCE utility advice letter filings, and the

Commission’s response io them.

i, %M&» FR

Steve Larson
Executive Director

cc; John Dalessi

Director

Navigant Consulting

3100 Zinfandel Drive, Suite 600
Rancho Cordova, CA 95670

Scott Blaising

Atomey

Braun & Blaising, P.C.
215 L Street, Suite 1420
Sacramento, CA 95814
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San Joaquin Valley Power Authority
Minutes '
Board Workshop Meeting
April 26, 2007

Approved Minutes ol the Board Workshep of the Board of Dircetors (Board) of the San
Toaquin Valey Power Authority (Authority) held April 26, 2007,

Atthority L{t__om‘if Chair Thomas Hagluad (City of Handbrd) called the meeting o order al
10:35 AM.

Bodrd Chadr Haglund requested ihﬁ':fefﬁcial roll-call of Authority Board Members.

CIiy O CLOVIS

Absont
CITY OF CORCORAN

Director Ron Hogpard
CETY OF DINUBA

Altermate Divector Dan Meinert
CITY OF FRESNOD

_ Alternate Diréetor Renc Ramires

CITY OF HANFORD

Directot Thomas 1. Haghind
CITY OF KERMAN

Absent
CITY OF KINGSRURG

Director Don Pauley
KINGS COUNTY

Alternate Direetor Db West
CITY OF LEMOORE

Director John Tyler
CITY OF PARLIER

Alernate: Director Shun Patian
CITY OF REEDLEY

Alternate Director Rocky Regers
ClTY OF SANGER

Alternale THrector John Mulligan
CITY OF SELMA

Director 3-11 Heusser

Alternate Dircetor Judy Bier

Melissa Goliti, Kings River Conservation District (KRCD), reporied efeven (1) of the




thirteen (13) Authority Member Agencics were present, {tolal ol §6.68 % voting shares under the
Toint Powers Agreement), with two (2} Authorily Member Agencies sbsent (fotal 13.32 % voting:

share yidler e Joint Powers Agrédment).

(THERS PRESENT

Joff Aldolph, Pacific Gas and Flectric

Keot! Blaising, Braun & Blaising, P.C

Murk Blum, Counsel, City.of Kerman

Meggin Boranian, Counsel, City of Recdley

Melissa Goliti, &ings River Conservation Pistrict
Brinn Haddix, Tobare County

Jang Luckhardt, Dovaey, Brand, Scymour and Rahiwer, 1.1.P
David Drth, Kings River Conservation Pistrict
Donia Pepper. Kings River Conservation District
Jiny Navarrete, Sotithern Califoria Bdison

Runcdy Shilling, Kings River Conscrvation Distriet
Cristel Tufenkjian, Kings River Conservation District
Marlon Walker, Southern California Edison

Tei Yukimoto, Counscl. City of Fresno

ABDITIONS. TO OR DELETIONS FROM THE AGENDA

There werdne additions or Jeletions w:the: agenda.

PUBLIC PRESTNTATIONS

There weie no prblic preschtations.

REVIEW AND DISCUSSTON OF DRAFT PROGRAM AGREEMENT 1§

Board Cleiir, Tom Taghmd reported the Excoutive Committes had-dppoingsd @ Hinited
purpese aid hoe Committee 1o adidress the development of Program: Agreement T (PA LY and the
Power Services Agreement (PSA) as defined in the Joint Posers Ayreement (TPA). Mr. Haglund
stated the PAT is the ggreement whicli cach Aulbority member entity will execute in order for
Commutity Choice Aggrogation 1o be implemented,

Mr. Haghmd reported fuither the ad ioe Cominitice, alonig with Authority Legal Counsel
Jane Luckhardt and Kings River Conservation District (KRCI) Legal Counsel Scont Blaising,
had provided the Authority Board with a Draft PAT R review anid-dixeossion at the Workshop.

Scoy Blaising, Braun & Blaising, P.C., presented for weview te Draft PAT and invited
thie Authority Board Membeis, Counsel, anid the.public to provide input where applicable: Mr,
Bilaising stated the purpose-of the PA1, in confunction with the JPA and PSA, is'to provide thy
“Contractual framework i the Commanity Choleg Agprepation Prograf FCCA )} throuwgh whidh
thic Authorily will provide aggregated electric sorvices to-the CUA Members” respective service

Lerriorias.




M. Blaising presented and overview of Articles | thirough'12 of the Diaft PA1,
addressing questions and issues needing more clarification from Authority Beard Members and
their Counsels. Upon discussion by the Authority Boand Members, issues raised [or figther
clarification were addressed.

Aller Further discussion Mr. Blaising suggestcd the-discussion points of PA be revised
hased on the input received, for rediswibution wothe Authority Board Members prior to the
Authority Boird Mecting scheduled foi May 3, 2007 ar 2:00-P.M.

‘There being no further husiness. Board Chz;irll'iag,_kund adjourned the meeling at
1:00 M, ' '

Moty My g




San Jeaquin Valley Power Authority
Minutes
Regular Board Mecting
May 3, 2007

Approved Minutes of the Regular Meeting of the Board of Ditectors (Board) of the San Joaguin
Valley Power Authorily (Authority) held May 3, 2007,

Authority Board Chair Themas Haglund (City of Hanford) called the meeting lo-order at
2:00 PM.,, _ ‘ :
Hoard Chnir Haghind requesied the official roli call of Authority Board Mémbeis.

MEMBERS PRESEN'TF

CITY-OF CLOVIS
Aligrmate Divector Robert Ford
CITY OV CORCORAN
Pifector Ron Hoggard
CITY QF DINUBA
Alwernate Dikeetor Dan Meinent
CLLY OF FRESNG
Alteriute Dircetor Rene Ramirez
CUTY OF HANFORD
~ Dipggtor Thomas ). Hagluod
CITY OF KERMAN
Bireetor Ron Manfredi
CITY OF KINGSBURG
Director Don Pauley
KINGS COUNTY
Director Larry Spikes
CITY OF LEMOORL
Direetor John Tyler
CIrY OF PARLIER
Erirecior Towu Martinesz
CITY OF REEDLEY
Alternate Director Rocky Rogers
CITY OF SANGER
Alermaie Direetor Jabn Mudligan
CITY OF SELMA
Adternase Dirvecior Judy Bior




Mulissa Golili, Kings River Conscevation District (KRCDY, reported thirkeen (13) ol the
thirteen (13} Authority Member Agencies were present lora totil of LO0% voting shares under

the Joint Powers Agreement,

OTHERS PRESENT

JEfF Aldolph. Pacific $as and Llgctric

Scotr Blaising, Braun & Blaising, P.C

Bill Detain, Seuthoen California Edison

Melissa Goliti, Kings River Conservalion District
Brent Grahan, Kings River Congervation Distriet
Brian Haddix, Tulare County

Jane Luckhardt, Downey, Brand, Seymourand Rohwer, 1.LP
Mark MeKean, Kings River Conservation District
Steve MeKonery, 5P Solar Ing,

Patrick Mealay, Navigant Consulting Inc.

Anna Miller, Kings River Conservation Distrigt

John Murray. City-of Lemoore

Divid Orth, Kings River Conservation District
Dantia Pepper, Kings River Conservation District

Jiin Richards, Kings River Conservalion District
Randy Shilling, Kings River C r}n&ui vatien Distriet
Brian Trevarrew; Kings River Conservation Districl
Cristel Tufenkjian, K;iiig,m:‘- River Conservalion Pisuict
Marlon Walker, Southern California Ldison

ADDITIONS TG OR DELETIONS FROM THE-AGENDA

There were o additions to or deletions from the agenda,

PUBLIC PRESTENTATIONS

Theie were 7o public presentations.

APPROVAIL OF MINUTES

It was moved by Direcior Ron Hoggard, € ’11}» al Coroovan, secongded by Board Seerctary
John Taler, Clty of Lemoore, aid approved on-a volee vote (voting sheres: 95.71% approved,
4.29% Elb&b!lt. 0% opposed) 1o adopt the Minutes of the April 12, 2007 Awthority Board Meeting
as distiibuted. {Vice Chair Ron Manfredi, Cily of Kerman, ar rm,d after 1S voto on Approval of

Minutes)

REPORT FROM TUE DIRECTORS

Director John Tyfer, City of Lemoore. reported the Lemoore ity Councitapproved an
Energy Audit Agrisement with Chevron Energy to perform an enegy assessinent for the City of
Lemoore. The audit would inelude a potential solar facility producing 2 megawatts of powcer and
‘the prospective economics it wouldecréate which couid also be included a5 rénewable eneray

wiler the COA Agreement,

There were o other Divediors sEporls.




APPROVAL OF PROGRAM AGREEMENT 1 (Community Cholce Aggregstion)
AND RESOLUTION NO., .B?-I}S

Board Chair Haglund requested discussion Jrom Board members regarding approval of
Program Agreement 1.as provided in the Seclions 2.4, 5.1.4'and 7.2 of the Joint Powers
Agreement,. staling the Board may be requested to-adopt Resolution 07-03 tornlly.approving

the Program Agrgczmm 1{PALYL

Mr. Scott Blaising sumimarized the developricnt and advancement of PA 1, - M. Blalsing
statedd the purpose of the PAL, in conjunction with the JPA und PSA, is to-provide the contractual
framework for the Community Choice Aggregation Program (CCA) through-which'the Authoiity
will provide aggregated elecurie serviees to the CCA Members® respective- service levritories. Mr.
Blaising slated there have boch nunictous mectings and discissions by the Executive. Commitiee
and the ad hoe committoe to discuss and develop-the deall of PA 1, . A Board. W’erkshop held
April 26, 2007 Turther defined PAT. Mr, Blaising Ruthcr stated tcicconfercnc% were held with

fhe ad hoo committee members and their lepal counsels seeking to reliheand findlize a version of
PA 1. Mr. Biaising noted thitt AT is now complete and is being presented-to the Doard for its

formal constderation.

Vice Chdir Ron Manfredi noted thiat members of theé Board have been clasely- involved in
this two (2) yearaccumulative process “umd have developed ahi p_h levelof confidence regarding.
P 1, noting lither that moving forwatd is not a-rish décision.

Upen further discussion, itwas fnoved by Altéenate Dircetor Ropers, City of Reediey,
seconded by Alternate Dircetor Ford, City of Clovis, and unanimously carried by a-voice vole
(voling shares: 100% approved, 0% abseit. 0% opposed,) o adopl Resalution 07:05:approving
the Program Agreement 1..as provided in Seciions 2.4, 5.1:4 and 7.2 of the Joint Powers

Agrocniont,
NEXT MEETING DATE
The Authority Bourd established May 31 . 2007 at 2:00.P.M as the next meeting date

and time.
ADJOURNMUENT:

There being e fwrther business, Board Chiait 1 faglund adjournéd the mesting i,
3:35 PML
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San Joaquin Valley Power Authority
- Program Agreement 1 -
(Community Choice Aggregation)

Effective , 2007
Among

San Jeaquin Valley Power Authority

And the following CCA Members:



SAN JOAQUIN VALLEY POWER AUTHORITY
PROGRAM AGREEMENT 1
{Community Choice Aggregation)

This Program Agreement 1 (“Agreement”), effective as of , 2007 (“Effective
Date™), is made and entered into by and among the San Joaquin Valley Power Authority
(“Authority™} and the CCA Members (as defined hereunder). Capitalized terms used in this
Agreement without other definition shall have the meanings specified in Exhibit A.

RECITALS

1. The Authority is an independent public agency formed in accordance with the Joint Powers Act
of the State of California {Government Code Section 6500 et seg.) and estabiished by that certain
Joint Powers Agreement, effective as of November 15, 2006. The Authority was forined in order
to study, promote, develop, and conduct electricity-related programs, including specifically a
program relating to Community Choice Aggregation (*CCA™), which is an electric service option
available to cities and counties pursuant to Assembly Bill 117 (Stat, 2002, ch. 838) (“AB 117").

2. The Kings River Conservation District (“KRCD™)} is a California public agency established in
1951 by the Kings River Conservation District Act (Stat. 1951, ch. 931), and possessing various
powers relating to the establishment of works related to, among other things, water management
and the generation and delivery of electricity within KRCD’s service area, which encompasses
over 1.2 million acres in Fresno, Kings and Tulare counties.

3. Under the Joint Powers Agreement, KRCD was appointed the Authority’s exclusive agent for
planning, implementing, operating and administering the Authority’s CCA program in
accordance with direction provided by the Authority. In furtherance of this appointment and in
accordance with approval by the Authority’s Board of Directors, on January 29, 2007, KRCD
submitted the Authority’s CCA Implementation Plan (“Implementation Plan™) and statement of
intent to the California Public Utilities Commission (“CPUC™).

4. The CCA Members are members of the Authority, and desire to implement a CCA program
whereby the CCA Members’ electric loads, and the electric loads of the residents and businesses
within the CCA Members’ respective jurisdictions, will be aggregated and served by the
Authority.

5. The Authority and the CCA Members desire to enter into this Agreement in order to establish the
general terms and conditions of the Authority’s CCA program (“CCA Program”). The Authority
and the CCA Members desire to have representatives of the CCA Members (acting by and
through the Authority’s Board of Directors (“Board™)) further implement the Authority’s CCA
Program through specific rates, rules, policies and regulations duly approved by the Board,
subject to any restrictions set forth in this Agreement and the Joint Powers Agreement.

AGREEMENT

NOW, THEREFORE, in consideration of the mutual promises, covenants, and conditions
hereinafter set forth, it is agreed by and among the Authority and the CCA Members as follows:



ARTICLE 1
INTRODUCTION

The purpose of this Agreement, in conjunction with the Joint Powers Agreement and the
Power Services Agreement, is to provide the contractual framework for the CCA Program through
which the Authority will provide aggregated electric services to the CCA Members® electric loads,
and the electric loads of participating residents and businesses within the CCA Members’ respective
jurisdictions (collectively, “CCA Customers”™). The objective of the CCA Program is to provide
predictable, reliable, cost-effective, cost-based electric services to the CCA Customers. This
Agreement provides the genera] terms and conditions associated with the CCA Program, with
specific implementation of the CCA Program to be accomplished through various Program
Addendums, as described in Section 6.1.2, subject to the provisions contained herein.

ARTICLE 2
DEFINITIONS

Capitalized terms used in this Agreement without other definition shall have the meanings
specified in Exhibit A, unless the context requires otherwise.

ARTICLE 3
RELATIONSHIP TO THE MOU

General. Twelve municipalities and Kings County (“Initial Participants™) and KRCD
entered into that certain Memorandum of Understanding, dated March 1, 2005 ("MQOU™),
pursuant to which the Initial Participants and KRCD have been investigating and analyzing
the feasibility of implementing the CCA Program. The Initial Participants are the original
signatories and parties to the Joint Powers Agreement. Under Section 5.1.4 of the Joint
Powers Agreement, the Authority agreed to perform or caused to be performed activities
relating to the CCA Program in order (a) to complete necessary work under the MOU and (b)
to prepare the CCA Program for actual implementation, as evidenced by the execution and
effectiveness of this Agreement.

Notices. Under the MOU, KRCD is required to provide certain notices regarding the
completion of activities related to the Authority’s potential role as 2 Community Choice
Aggregator. The Authority and the CCA Members agree that the Authority has assumed
KRCI>'s obligations with respect to all such notices. The Authority and the CCA Members
further agree that, with the Authority’s approval of the Implementation Plan and with the
Authority’s delivery of this Agreement, as described in Seciion 4.1, the Authority shall be
deemed to have performed all obligations under the MOU with respect to notices to the CCA

Members.

3.3 Successor Agreement. The CCA Members, which constitute the rernaining participants
under the MOU, agree that this Agreement is intended to describe all matters relating to the

CCA Program, and that, upon this Agreement becoming effective under Section 4.2, the
MOU shall terminate pursuant to Section 5.1 thereof,
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4.1

4.2

4.3

ARTICLE 4
PROGRAM COMMENCEMENT

Delivery Date. Upon approval of the Board, the Authority shall execute this Agreement and
deliver a copy of this Agreement to all Joint Powers Agreement Parties. The date on which
the Authority delivers this Agreement for execution by the Joint Powers Agreement Parties

shall be referred to as the “Delivery Date.”

Effective Date. This Agreement shall become effective on the date on which the Authority
has received a duly executed counterpart of this Agreement from at least 9 Joint Powers
Agreement Parties (“Minimum Participation Level™). For the purpose of implementing this
Section 4.2, the reference to “Joint Powers Agreement Parties™ shall include the Initial
Participants and Tulare County, should Tulare County become a Joint Powers Agreement
Party in accordance with Section 3.1 of the Joint Powers Agreement and Authority Resolution
07-03. The Authority shall provide written notice to all Joint Powers Agreement Parties of

the Effective Date.

4.2.1 Effect of Failure to Execute. During the first 90 days after the Delivery Date, a Joint
Powers Agreement Party may cause this Agreement to be effective as to such Joint
Powers Agreement Party by executing this Agreement and returning it to the
Authority. A failure by a Joint Powers Agreement Party to execute and return this
Agreement to the Authority during the first 90 days after the Delivery Date shall
automatically cause this Agreement 1o be null and void as to any such Joint Powers

Agreement Party.

Failure to Achieve Minimum Participation Level. If the Authority fails to achieve
the Minimum Participation Level by 90 days after the Delivery Date, this Agreement
shall not become effective, and neither the Authority nor any CCA Member shall have
any rights or obligations under this Agreement. The Authority shall provide written
notice to all Joint Powers Agreement Parties of any such occurrence.

4.2.2

Commencement Notice. Notwithstanding Section 4.2, the CCA Program shall not
commence and no implementation activities under this Agreement shall be initiated unless
and until (a) the Board shall have approved and the Authority and KRCD shall have executed
the Power Services Agreement and (b) the Board shall have adopted a resolution finding,
among other things, that the CCA Program is reasonably expected to achieve key financial
goals described in the Implementation Plan, including the establishment of rates at a discount
of 5 percent from comparabie generation-related rates under the respective Utility Distribution
Company’s otherwise applicable tariff. The aforementioned resolution shall be approved by
an affirmative vote of the Board in which the minimum percentage voting share, as described
1 Section 4.8 of the Joint Powers Agreement, shall be no less than 67% of the voting shares
of the CCA Members, as further described in Section 5.2.1.

4.3.1 Nofice, The Authority shall provide written notice to all the CCA Members of the
adoption of the aforementioned resolution (“Commencement Notice™).

4.3.2 Failure to Provide Commencement Notice. If the Authority has not delivered the
Commencement Notice to the CCA Members by 90 days after the Effective Date, the
CCA Members may terminate this Agreement by providing 10 days advance written
notice to the Authority; provided, however, delivery of the Commencement Notice
during the 10-day notice period shall automatically extinguish any such termination.

3



5.1

5.2
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I, as a result of any such termination(s), the number of remaining CCA Members 1s
less than the Minimum Participation Level, this Agreement shall automatically
terminate without further action by the Authority. The Authority shall provide notice

to all the CCA Members of any such termination,

ARTICLE 5
GOALS, SCOPE AND GENERAL ROLES

CCA Program Goals.  As further described in the Implementation Plan, the goals for the
Authority’s CCA Program are (a} to enhance local electric reliability and diversity through the
development of Local Electric Facilities, including local renewable generation resources (b)
to achieve greater levels of electricity price stability and transparency through local decision-
making, (¢} to provide electricity cost savings for local businesses and residents, (d) to
provide greater levels of local control over and collaboration on energy decisions, and (€) to
provide revenue to the CCA Members for their respective contribution to the development
and ongoing operation of the CCA Progratn.

Board. The Board, following the voting procedure described below, shall govern and be
responsible for the administration of this Agreement and for the operation of the CCA
Program. The CCA Members represent that their respective Director (or alternate Director,
acting in the Director’s absence) on the Board has authority to act for the CCA Member with
respect to matters pertaining to this Agreement and the CCA Program.

5.2.1 Voting, The vote of the Board on any issue pertaining to this Agreement and the
CCA Program (including the approval of Program Addendums, as described in
Section 6.1.2) shall follow the methodology described in Section 4.8 of the Joint

Powers Agreement.

5.2.2 Representative Duties. The Board shall adopt policies, establish rates, approve
plans and procedures, and otherwise govern the CCA Program. Without limiting
the generality of the foregoing, the Board shall make decisions and take actions on
the following matters related to this Agreement and the CCA Program, and such
other matters as may be necessary for the implementation of this Agreement and
the operation of the CCA Program:

(a) Administer, enforce and interpret the provisions of this Agreement in order
to accomplish the purpose and objective of this Agreement;

(b) Review, approve and, as necessary, modify the specific rules, rates and
procedures required for the implementation of this Agreement and the
operation of the CCA Program, as reflected in Program Addendums; and

{c} Review and approve the Authority’s budget with respect to services
provided under this Agreement and the CCA Program.

CCA Members. In accordance with the phase-in plan developed for the CCA Program, the
CCA Members shall procure from the Authority their Full Electricity Requirements for
Eligible Member Loads (as defined below) for the term of this Agreement. Additionally, by
and through their representation on the Board, the CCA Members shall participate in the
governance, control and implementation of the CCA Program.
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5.5

6.1

The Authority. _
54,1 Cemmunity Choice Aggregator. The CCA Members acknowledge and agree

that the Authority shall be the “Community Choice Aggregator,” as described in
AB 117 and decisions of the CPUC, in the provision of electric services to the
CCA Customers, it being agreed by the CCA Members that, by adopting the
enabling ordinance in accordance with Public Utilities Code Section 366.2(c)(10)
and execution of this Agreement, the CCA Members have transferred to the
Authority their rights to serve CCA Customers within their respective boundaries
effective as of the date of the ordinance, subject 1o their right to withdraw from
this Agreement, as described in Section 11.2.

Power Services Provider. Under Section 4.11 of the Joint Powers Agreement,
KRCD was appointed the Authority’s exclusive agent for planning, implementing,
operating and administering the CCA Program. The Authority represents that
copcurrent with the execution of this Agreement, or as soon thereafier after as
reasonably practicable, the Authority will execute a Power Services Agreement
with KRCD by which the Authority will reaffirm its authorization for KRCD to act
as the Authority’s exclusive agent to implement the CCA Program and will furtber
specify the scope of services provided by KRCD. Without limiting the generality
of the foregoing, under the Power Services Agreement KRCD will be expected to,
among other things, plan, obtain and schedule sources of electricity to supply the
CCA Customers’ Full Electricity Requirements, develop and present for Board
approval Program Addendums for the implementation of this Agreement, and
provide retail and regulatory services in support of the CCA Program, including
but not necessarily limited to rate analysis and recommendations; billing, customer
service, marketing, regulatory and public relations, and serving as liaison with the
Utility Distribution Company and the CPUC,

Utility Distribution Company. The Utility Distribution Company will provide distribution
and billing services to the CCA Customers, and will provide various services to the Authority,
pursuant to rules, rates, agreements and tariffs approved by and on file with the CPUC.

5.4.2

ARTICLE 6
METHOD OF IMPLEMENTATION

General. This Agreement provides the general framework by which the Authority will
conduct the CCA Program. The Authority and the CCA Members expect the CCA Program
to evolve from that described in the initial Implementation Plan and this Agreement. As
generally described in Section 5.2, the Board shall govern and be responsible for the actual
operation of the CCA Program. The Authority and the CCA Members agree that rules, rates
and procedures shall be developed for the implementation of this Agreement and the
operation of the CCA Program, as further described below,

Implementation Plan. The current plan for implementing the CCA Program is
described in the Implementation Plan, which is hereby incorporated into this
Agreement by this reference. The Authority intends to modify the Implementation
Plan from time to time to more accurately reflect the then-current CCA Program.

6.1.1

6.1.2 Program Addendums. Rules, rates and procedures for the specific
implementation of this Agreement and operation of the CCA Program shall be set
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forth in writing from time to time and presented for approval by the Board as
Program Addendums. In developing Program Addendums, the Authority shall
endeavor to develop Program Addendums in a manner that best preserves the
principles of this Agreement in light of the evolving conditions then-affecting the
CCA Program. The CCA Members will be given an opportunity to review such
proposed rules, rates and procedures, and to present their respective views to the
Board concerning such proposed rules, rates and procedures. Upon approval by
the Board, the specific rule, rate or procedure shall be referred to as a Program
Addendum, with individual, sequential numbers {or other numbering system
approved by the Board) being used to reference such Program Addendums.

6.1.2,1 Incorporation by this Reference. Subject to Section 6.1.2.2, the CCA
Members agree that Program Addendums shall constitute addendums to this
Agreement and shall, by this reference and except as may be specifically
stated otherwise in such Program Addendum, be automatically incorporated
into this Agreement and made subject to the terms and conditions hereof.

6.1.2.2 Need for Written Consent. In developing Program Addendums, a
distinction exists with respect to obligations that relate to CCA Members as

parties to this Agreement and obligations that relate to CCA Members as
CCA Customers. The Authority and the CCA Members agree that (a) a
Program Addendum may pot impose any additional obligations on CCA
Members in their role as parties to this Agrecment without their express
written consent and (b} a Program Addendum may impose additional
obligations on CCA Members without their express written consent if such
additional obligation is a term or condition of service under the CCA
Program that applies to all similarly siteated CCA Customers.

6.1.3 Conflicts. In resolving any conflict between or among the components of this
Agreement, a Program Addendum and the Implementation Plan, the following
priority shall control: (a) this Agreement, (b) a Program Addendum and {c} the

Implementation Plan.

6.2 Agency Relationship.

6.2.1 General. The CCA Members hereby authorize the Authority to act as their
respective agent to implement the CCA Program with respect to the CCA

Customers.
Relationship with CCA Customers. The Aunthority and the CCA Members
agree that the relationship with CCA Custorners shall exist with and be maintained
by the Authority, not the CCA Members.

Further Assurances. Subject to the limitations set forth in Section 6.1.2.2, the
Authority and the CCA Members agree to execute and deliver all further
instruments and docurnents, and take any further action, that may be reasonably
necessary to implement this Agreement, including specifically the transfer of
rights from the CCA Members to the Authority, as described in Section 5.4.1, the
appointment of the Authority as the CCA Members’ respective agent, as described
in Section 6.2.1, or as necessary to allow the Authority to satisfy its obligations

under the Power Services Agreement with respect to the CCA Program.

6.2.2

6.2.3



7.1

7.2

7.4

ARTICLE 7
RESOURCE PLAN AND OPERATION

General. Through the Power Services Agreement, the Authority shall cause to be provided
the necessary administrative, technical, financial, regulatory and management services fo
effectuate the resource planning and operations reguired under this Agreement for the CCA

Program.

Initial Phase-in.
7.2.1 General. The Authority anticipates that it will implement a phase-in plan with
respect to the type and number of CCA Custorers to be initially served by the
Authority, it being understood by the Authority and the CCA Members that the
Authority intends to eventually provide universal access to all eligible customers,
as described in AB 117 and decisions of the CPUC, The Authority’s phase-in plan
is described in the Implementation Plan.

7.2.2 Eligible Member Loads; Full Electricity Requirements. As described in the
Implementation Plan, the initial phase of the CCA Program will consist of all
eligible electric loads of the CCA Members (“Eligible Member Loads™). The
CCA Members agree that, for the term of this Agreement, they will procure from
the Authority their Full Electricity Requirements for the Eligible Member Loads.

7.2.3 Waiver of Certain Rights, The CCA Members acknowledge that there are
various rights accorded to customers under AB 117 and decisions of the CPUC
with respect to the implementation of AB 117. As partizl consideration hereunder,
and in light of the CCA Members® relationship to the Authority and 1o the Board,
the CCA Members agree to waive (a) their respective right to receive all opt-out
notices otherwise required under the Utility Distribution Company’s rules and
described in Section IX.1 of the Implementation Plan as it exists on the Delivery
Date and (b) their respective right to opt-out of the CCA Program, subject to their
right to withdraw from this Agreement.

Annual Resource Plan and Periodic Reports. Through the Power Services Agreement, the
Authority shall cause to be developed (a) an Annual Resource Plan for the purpose of
implementing the CCA Program, which such plan shall include, but not be limited to,
information relative to load demand forecasts, projected resource availability, adherence to
pertinent regulatory requirements (including resource adequacy, renewable portfolio and
greenhouse gas requirements), and scheduling plans and (b) periodic reports to the CCA
Members describing key elements of the implemented Annual Resource Plan, including any
variances to the plan or contingency actions taken by the Authority.

Electric Respurces. Through the Power Services Agreement, the Authority shall cause to be

procured or acquired, electric resources to meet the CCA Customers’ anticipated demands. It

is anticipated that such electric resources shall consist of a mix of short and long-term electric
resources, which may include Local Electric Facilities. In this regard, as described in the
Implementation Plan, the CCA Members acknowledge that KRCD is currently investigating
the development of a local natural gas-fired electric generating facility with the intent of
supplying power for electric loads served under the CCA Program.

7.4.1 Objectives. The primary obiectives of the Authority’s electric resource
acquisition program are:



8.1

{a)  to provide economic benefits to the CCA Members and to CCA
Customers from pooling electric resources {0 meet the aggregated

electric loads of CCA Customers

{b)  to supply the CCA Customers” Full Electricity Requirements at the
lowest practicable cost; and .

{c) to promote the development of local electric generating facilities,
including local renewable generation resources.

7.4.2 Net Unavoidable Costs. Al costs associated with the CCA Program, including
debt service and related finance costs, shall be recoverable through rates from all
CCA Customers existing as of the effective date of the commitment to such
purchases and acquisitions, and from all future CCA Customers reasonably
forecasted to be served by such electric resources.. As described in the
Implementation Plan, a termination fee (including a Cost Recovery Charge) will
apply to recover, among other things, the net unavoidable costs of electric resource
commitments attributable to the CCA Customers that terminate service under the
CCA Program. The methodology for calculating the “net unaveidable cost™ and
other matters related to the termination fee shall be further described in a Program

Addendum.

ARTICLE 8
RATES

General. Except as expressly stated otherwise herein, all costs incurred by the Authority in
the performance of this Agreement and the CCA Program shall be recovered through rates
applicable to the CCA Customers. The Board shall approve the rates for electric services
under the CCA Program, and the rules describing the CCA Customers’ obligations to pay

such rates.

8.1.1 [Initial Rates. As described in Section 6.3.3 of the Joint Powers Agreement, the
CCA Members desire that, to the extent reasonably practicable, all costs that are
attributable to the provision of electric services under the CCA Program, including
costs of development and start-up (as described in Section 8.1,2), and costs of
various reserve funds, credit requirements and insurance coverage, shall be
recovered through rates from CCA Customers under the CCA Program. The CCA
Members intend that all such rates will first be applied upon the commencement of

electric services provided under the CCA Program,

8.1.2 Development and Start-up Costs. As described in Section IV of the
Implementation Plan, KRCD has incurred and will continue to incur various costs
in the development and start-up of the CCA Program, with such costs to be
addressed in the Power Services Agreement.

Participation Fee. The Authority and the CCA Members acknowledge that the
CCA Members have mcurred and will continue o incur various cests (including
opportunity costs) with respect to the development, operation and oversight of the
CCA Program. In recognition of these costs and other contributions made by the
CCA Members to the CCA Program, and upon an affirmative vote of the Board,
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8.3

8.4

8.5

8.6

the Board may establish discounted rates for CCA Members, or provide other
comparable economic benefits to CCA Members.

Rate Principles. Rates for CCA Customers shall be based on rate principles agreed upon by
the Board, as generally described in the Implementation Plan. The Board shall establish
appropriate rate and customer classifications. The Authority and the CCA Members agree
that similarly situated customers served by the Authority within each of the CCA Members’
respective boundaries shall be subject to the same rate; provided, however, for a legitimate
purpose and upon an affirmative vote of the Board consisting of no less than 67% of the
voting shares of the CCA Members, the Board may establish preferential rates for certain
CCA Customers and/or customer classifications, including economic development rates.

Adjustments. Rates may be adjusted by the Board as may be reasonably required to collect
additional operating funds fo address shortfalls or to return amounts of any over-collection
that may oceur due to various factors, including but not mited to seasonal adjustments.

Target Rate Bepefit. The Authority shall endeavor to establish and maintain rates for CCA
Customers at levels equal to or less than comparable generation-related rates under the

respective Utility Distribution Company’s otherwise applicable tariff. As described in the
initial Implementation Plan, and as specified in Section 4.3 (Commencement Notice), the
Authority’s goal is to offer initial program rates under the CCA Program that provide a
discount of 5 percent from comparable generation-related rates under the respective Utility
Distribution Company’s otherwise applicable tariff.

Records and Accounts. The Authority shall keep, or cause to be kept, records and accounts
of operations under the CCA Program. Each CCA Member shall have the right at its own
expense to examine and copy the records and accounts referred to above, and records and
accounts relating to the computation of the rates, charges and costs attributable to the CCA
Customers under this Agreement, on reasonable notice during regular business hours and
subject to confidentiality requirements established by the Board in accordance with applicable

law.

Cooperation in the Collection of Delinguent Charges. The CCA Members agree to
cooperate with the Authority as may be reasonable in the collection of delinquent charges
under the CCA Program from CCA Customers within the CCA Members® respective

jurisdiction.

ARTICLE 9
ANNUAL REVIEW

All transactions of and costs incurred by the Authority under the CCA Program shall be

subject to an annual audit, which shall be completed as soon as reasonably practicable following the

end of each fiscal year, as described in Section 6.1 of the Joint Powers Agreement. In connection
with this annual audit, the Authority shali produce and provide to the CCA Members cost accounting

reporis pertaining to the operations of the CCA Program.
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10.2

16.3

11.2

11.3

i1.4

ARTICLE 10
BILLING

Billing Statement. In accordance with procedures reviewed and approved by the Board, and
consistent with the Utility Distribution Company’s rules, a billing statement shall be delivered
to each CCA Customer for charges owed by the CCA Customer under the CCA Program,

Authority Respensibility for Billing CCA Customers. Consistent with Section 6.2.2, the
CCA Members shall not be responsible for billing CCA Customers within the CCA
Members’ respective boundaries, it being agreed by the Authority and the CCA Members
that, as generally described in Section 10.1, the Authority shall cause the CCA Customers to
be billed for electric services provided under the CCA Program.

Payment. Certain information concerning the CCA Customer’s responsibility for payment of
services under the CCA Program is described in the Implementation Plan., The Authority
shall establish specific rules and procedures describing the CCA Customers’ respective rights
and obligations concerning payments, including the rights of a CCA Customer to dispute a

bill,

ARTICLE 11
TERM AND TERMINATION

Term. The term of this Agreement shall commence on the Effective Date and shall continug
in effect from year to year until terminated as described herein.

Continaing Participation. The CCA Members acknowledge that participation in the CCA
Program may change by the addition and/or withdrawal of the CCA Members, and by the
addition or opt-out of CCA Customers. The CCA Members agree that the withdrawal or
termination of a CCA Member (and its associated CCA Customers), and the opt-out of CCA
Customers, shall not affect this Agreement or the remaining CCA Members’ continuing
obligations under this Agreement and the CCA Program.

Addition of CCA Members. As described in Section 3.1 of the Joint Powers Agreement,
additional parties may be included in the Joint Powers Agreement, and, subject to the
satisfaction of any additional conditions established by the Board, may also be included as an

additional CCA Member,

Withdrawal of CCA Members.
11.4.31 General. A CCA Member may withdraw from this Agreement upon written
notice given to the Authority and to the other CCA Members no less than 6
months prior to the CCA Member’s designated withdrawal date.

11.4.2 Responsibility for Returned CCA Customers. Withdrawal of a CCA Member
from this Agreement may result in the CCA Customers within the withdrawing
CCA Member’s jurisdiction being returned to bundled electtic service provided by
the Utility Distribution Company. The withdrawing CCA Member and the
Authority shall cooperate with each other, and the respective Utility Distribution
Company, to minimize or eliminate costs attributable to the return of formerly
CCA Customers to bundled electric service provided by the Utility Distribution
Company Should there be any costs reasonably determined by the Board to be

10
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121

12.2

12.3

12.4

attributable 1o the return of formerly CCA. Customers, including costs specified in
Sections 8.7 and T.2 of the Utility Distribution Companies” CCA rules (as
amended from time to time), the withdrawing CCA Member agrees 1o be
responsible for all such costs.

Continning Obligations. A CCA Member’s withdrawal shall not relieve such
CCA Member of any obligation arising prior to the effective date of such
withdrawal. Without limiting the generality of the foregoing, the withdrawing
CCA Member agrees (a) to be responsible for the termination fee (including Cost
Recovery Charge) determined by the Board to be applicable to recover, among
other things, the net unavoidable costs of electric resource commitmenis, as
generally described int Section 7.4.2, attributable to the withdrawing CCA
Member’s Eligible Member Loads and (b) to cooperate with the Authority as may
be reasonably necessary to effectuate an orderly transition.

1143

Termination of this Apreement. This Agreement may be ferminated by written consent of

all the CCA Members; provided, however, the foregoing shall not be construed as limiting the
rights of an individual CCA Member to withdraw from this Agreement (as described in
Section 11.4) and thus to terminate this Agreement as to such CCA Member.

ARTICLE 12
MISCELLANEQUS

No Joint and Several Liability. The CCA Members shall not be jointly and severally liable
for obligations of the Authority under third-party agreements, it being the intent and

agreement of the Authority and the CCA Members that liabilities under third-party i
agreemeits shall be incurred directly by the Authority. The Authority shall be responsible for
its debts, liabilities and obligations, which shaill not be the debts, liabilities, or obligations of
any CCA Member, unless the governing body of that CCA Member has expressly agreed in
writing that the CCA Member shall assume such specifically described debts, liabilities or

obligations.
Amendments. To be effective, an amendment to this Agreement must include the following
two elements: (a) an affirmative vote of the Board and (b) the written consent of each then-

existing CCA Member,

Dispunte Resolution. The dispute resolution process to be followed for matters related to this
Agreement is described in Section 8.1 of the Joint Powers Agreement, which Section is

hereby incorporated into this Agreement.

Liability of Authority, Officers, and Emplovees. The Authority’s Board members,
officers, employees and agents (including KRCD) shall use ordinary care and reasonable
diligence in the exercise of their powers and in the performance of their duties under the CCA
Program. No Authority Board member, officer, employee or agent shall be responsible for
any act or omission by another Board member, officer, employee or agent. The Authority
shall indemnify and hold harmless the individual Authority Board members, officers,
employees and agents for any action taken lawfully and in good faith under the CCA
Program. Nothing in this section shall be construed to limit the defenses available under the
law to the CCA Members, the Authority, or Authority Board members, officers, employees or

agents.
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12.5

12.6

12.7

12.8

Assignment. The rights and duties of the CCA Members with respect to this Agreement may
not be assigned or delegated without the advance unanimous written consent of the Authority
and the other CCA Members, which consent shall not be unreasonably delayed or withheld,
The rights and duties of the Authority may not be assigned or delegated without the advance
unanimous written consent of the CCA Members, which consent shall not be unreasonably
delayed or withheld; provided, however, the Authority may, without any additional consent,
(a) delegate the Authority’s obligations to KRCD pursuant to the Power Services Agreement
and (b) assign rights to KRCD in copnection with services provided under the Power Services
Agreement. This Agreement shall inure to the benefit of, and be binding upon, the successors

and authorized assigns of the Authority and the CCA Members.
Severability. If ane or more clauses, sentences, paragraphs or provisions of this Agreement
shall be held to be unlawful, invalid or unenforceable, it is hereby agreed by the Authority and
the CCA Members that the remainder of the Agreement shall not be affected thereby. Such
clauses, sentences, paragraphs or provisions shall be deemed reformed so as to be lawful,

valid and enforced to the maximum extent possible.

Execution by Counterparts. This Agreement may be executed in any number of
counterparts, and upon execution by the Authority and the CCA Members, each executed

counterpart shall have the same force and effect as an original instrument and as if the
Authority and the CCA Members had signed the same instrument. Any signature page of this

Agreement may bhe detached from any counterpart of this Agreement without impairing the

legal effect of any signatures thereon, and may be attached to another counterpart of this
Agreement identical in form hereto but having attached 1o it one or more signature pages.

Notices. The notice process to be followed for matters related to this Agreement is described
in Section 8.5 of the Joint Powers Agreement, which Section is hereby incorporated into this

Agreement,

iz



ARTICLE 13
SIGNATURE

IN WITNESS WHEREOF, the Authority and the' CCA Members have cxcouted this
Program Apréement 1 as'0Mdate writtorr below

SAN JOAQUIN VALLEY POWER AUTHORITY

+

B}': } : MZ‘\}/_ P < /‘1/'”\\‘

Title: 4 }/m 1Y

Date: 5/ ’%}/ TeoT

COA MEMBER

By:

Nams:

Titler L

City/County:

Date:
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Exhibit A
To
Project Agreement |

- Definitions -

“AB 117" means Assembly Bill 117 (Stat, 2002, ch. 838, principally codified at
Public Utilities Cede Section 366.2), which created the CCA option.

“Agreement” means this Program Agreerent 1.

“Annual Resource Plan™ means the plan developed by KRCD under the Power
Services Agreement, and approved by the Board, for the purpose of implementing this
Agreement and the CCA Programn, as described in Section 7.2

“Authority” means the San Joaquin Valley Power Authority, an independent public
agency formed in accordance with the Joint Powers Act of the State of California
{Government Code Section 6500, ef seg.} and established by the Joint Powers Agreement.

“Board” means the Authority’s Board of Directors.

“CCA” means Community Choice Aggregation, an electric service option avatlable to
cities and counties pursuant to AB 117.
“CCA Customers” means the CCA Members and residential and business customers

within the CCA Members’ respective jurisdictions for whom the Authority is providing
electric services under the CCA Program, as described in Article 1.

“CCA Members™” means Joint Powers Agreement Parties that are also signatories fo

this Agreement.

“CCA Program” means the CCA program described in this Agreement by which the
Authority aggregates and serves the electric loads of the CCA Customers.

“Commencement Notice” means the written notice provided by the Authority to the
CCA Members under Section 4.3.1 by which the Authority notifies the CCA Members of the
satisfaction to certain conditions precedent to the commencement of the CCA Program, as

described i Section 4.3.

“Community Choice Aggregator” means the Authority serving in the role as
community choice aggregator, as described in AB 117 and decisions of the CPUC.

“Cost Recovery Charge™ means the charge described in the Implementation Plan, and
generally in Section 7.3.2, applicable to the CCA Customers that terminate service under the
CCA Program for costs reasonably attributable to the CCA Customers” electric loads, as

determined by the Board.

“CPLIC” means the California Public Utilities Commission.



“Delivery Date” means the date on which the Authority delivers this Agreement for
execuiion by Joint Powers Agreement Parties, as generally described in Section 4.1.

“Director” means, as defined in the Joint Powers Agreement, a member of the Board
representing a Joint Powers Agreement Party.

“Effective Date” means the date on which this Agreement has become effective, as
described in Section 4.2.

“Eligible Member Loads” means the electric loads of the CCA Members that are
eligible for service under the CCA Program, as described in the Utility Distribution
Company’s rules, excluding any electric loads served under a “direct access” service option

(as described in the Utility Distribution Company’s rules} through the duration of the contract
for such service, as such contract existed as of the Delivery Date.

“Full Electricity Reguirements™ means, with respect to electricity accounts served
under the CCA Program, all of the CCA Customer’s electricity requirements, excepting from
such requirement all load that may be self-supplied by a CCA Customer through gualifying

electric generation.

“Implementation Plan” means the plan required for submittal to the CPUC under
Assembly Bill 117 as the means of describing the CCA Program and assuring compliance
with various elements contained in Assembly Bill 117, as initially submitted by the Authority
on Japuary 29, 2007 and as it may be modified from time to time.

“Initial Participants™ means Kings County and the cities of Clovis, Corcoran, Dinuba,
Fresno, Hanford, Kerman, Kingsburg, Lemoore, Parlier, Reedley, Sanger and Selma, as

described in Section 3.1. .

“Joint Powers Agreement” means that certain Joint Powers Agreement, effective as of
November 15, 2006, establishing the Authority as an independent public agency pursuant to
the Joint Powers Act of the State of California {Government Code Section 6500, ef seg.).

“Joint Powers Agreement Parties” means, collectively, as of the Delivery Date, the
Initial Participants and, thereafier, all then-existing parties to the Joint Powers Agreement,

reflecting the fact {a) that parties to the Joint Powers Agreement may withdraw from the Joint
Powers Agreement or have the Joint Powers Agreement terminated as to such party and (b)
that parties other than the Initiaf Participants may be added to the Joint Powers Agreement,
including Tulare County should Tulare County become a party to the Joint Powers Agreement
in accordance with Section 7.1 of the Joint Powers Agreement and Authority Resolution 07-

03.

“loint Powers Agreement Party” means, singularly, as of the Delivery Date, each of
the Initial Participants and, thereafter, each then-existing party to the Joint Powers Agreement,

reflecting the fact (a) a party to the Joint Powers Agreement may withdraw from the Joint
Powers Agreement or have the Joint Powers Agreement terminated as to such party and (b) a
party other than the Initial Participants may be added to the Joint Powers Agreement,
including Fulare County should Tulare County become a party to the Joint Powers Agreement



in accordance with Section 7.1 of the Joint Powers Agreement and Authority Resolution 07-
03,

“KRCD” means the Kings River Conservation District, a California public agency
established in 1951 by the Kings River Conservation District Act (Stat. 1951, ch. 931).

“Local Electric Facjlities™ means electric generating facilities, including local _
renewable generation resources, developed and constructed in support of the CCA Program,
as described in a separate agreement with the Authority or in a Program Addendum, including
a proposed natural gas-fired electric generating facility to be owned by KRCD, nominally
rated at 500 megawatts, and associated linear interconnection facilities, as generally described

in the initial Implementation Plan,

“Minimuin Participation Level” means at least 9 Joint Powers Agreement Parties, with
the reference to “Joint Powers Agreement Parties” including the Initial Participants and
Tulare County, should Tulare County become a Joint Powers Agreement Party in accordance
with Section 3.1 of the Joint Powers Agreement and Authority Resolution §7-03, as further

described 1n Section 4.2,

“MOU" means the Memorandum of Understanding, dated March 1, 2005, among
KRCD, and the Initial Participants, pursuant to which the MOU parties have been
investigating and conducting certain preliminary implementation activities for a CCA
program, as described in Section 3.1.

“Pgwer Services Agrecment” means the agreement contemplated to be entered into
between the Authority and KRCD, the execution of which is a condition precedent to the
commencement of the CCA program, as described in Section 4.3, pursuant to which KRCD
shall continue to serve as the exclusive provider of services necessary to fulfill the Authority’s
role as Community Choice Aggregator under this Agreement and the CCA Program.

“Program Addendum” means a specific rule, rate or procedure for the implementation
of this Agreement and the CCA Program, as generally described in Section 6.1.2.

“Utility Diseribution Company” means either Pacific Gas and Electric Company or
Southern California Edison Company, as the case may be, as an investor-owned utility acting
in the role described by the CPUC pursuant to rules and decisions relating to CCA.
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Enpergy Crisis RPS purchases from the CRS calculation, in the same way that all
“New World” utility procuyrement is currently excluded from the DA CRS. This

treatment would apply to all post-crisis RPS procurement costs, not just those

incurred under contracts signed gffer a particular CCA’s binding notice of intent.

Since CCA customers will not (and shouié not) receive “credit” for an IOU’s RPS
purchases, they should not have to pay any CRS associated with those purchases

either. This approach would place IOUs and CCAs on a “level playing field”
with respect to RPS compliance.

Some of the CCA witnesses suggest that the IOUs be barred from marketing or
soliciting “opt-outs” from a CCA pfogram during the automatic emollﬁent
period. Do you agree?

Yes, I do. As long as customers departing to CCA are required to pay a properly
determined CRS, there should be no harm to bundled customers or the utility as a
result of custémers shifting to CCA service. There should therefore be no reason
for a utility to actively seek to encouragé opt-outs. The CCA program should be
given a chance to function without utility interference in the process. However, if

the Commission fails to require a fully compensatory CRS, I may take a different

~ view on this issue.

Does this complete your reply testimony?

Yes, thank you.
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BEFORE THE PUBLIC UTILITIES COMMISSION
" QF THE STATE OF CALIFORNIA

Order Instituting Rulemaking to Implement
Portions of AB 117 Concerning Community

Choice Aggregation ~
: Rulemaking 03-10-003
U3%E | -

REPLY BRIEF OF SAN DIEGO GAS & ELECTRIC
COMPANY, SOUTHERN CALIFORNIA EDISON
COMPANY AND PACIFIC GAS AND ELECTRIC
COMPANY REGARDING PHASE 2 1SSUES FOR

COMMUNITY CHOICE AGGREGATION

CRAIG M. BUCHSBAUM

Pacific Gas and Electric Company
77 Beale Street

San Francisco, CA 94105
Telephone: (415) 973-4844
Facsimile:  (415)973-0516

Attorneys for
Dated: August 1, 2005 PACIFIC GAS AND ELECTRIC COMPANY
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| € By 3A (Utilities’ Rebuttal), pp. 111-8 to 111-9,

2. Local Power engages in a long discussion to prove that the CCA Provider’s
success in meeting its binding commitrment wiil depend on the environment in which it will be
operating. For example, it argues that future Commission-adopted utility rate structures and levels
will impact the CCA Provider’s ability to meet its binding commitment or stay within the 10%
deadband proposed by the Utilities.# There is no question that any CCA_ Provider entering the
energy procurement business will be taking some risk including future variations in market
energy prices and utility rates. A CCA frovider wishing to engage in the open season process
may seek to hedge these risks in negotiations with an ESP or in the marketplace. However, the
statute does not require, and Local Power should not expect, the Utilities or the Commission to
accept the risk of cost-shifting to bundled service customers, by altering otherwise cost-effective
activities, merely to satisfy a CCA Provider voluntarily engaging in the Open Season process that
it will not be negatively impacted by the Utilities’ actions. The only area that the Utilities can
reasonably be expected to cooperate is to refrain from “marketing” to the CCA Provider’s
cﬁstomers if the scope of marketing is defined as actions to dissuade the customers from taking
service from the CCA Provider. 2

Incredibly, Local Power goes even one step further and argues that because the
Corﬁmission’s or Utilities” actions such as modifications to the Utilities’ tariffs could result in a
CCA Provider not meeting its commitrent, the in;remental costs resulting from such failure
should be considered implementation costs and charged to all ratf:paye_rs.lQ These costs have
nothing to do with implementation of the CCA program, as referenced in the statute, such as the

costs associated with “all business and information system changes™ that the utility must make to

21 ocal Power’s Opening Brief, pp. 16-19.

2 [ ocal Power’s Opening Brief, p. 25.
W27 .
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Second, AB [17 is structured on preventing any cost-shifting to bundled service
customers. That would require providing an opportunity to CCA Providers who want
to mitigate their level of CRS to make a binding commitment to the load they plan to
serve. AB 117 is not premised on minimizing procurement risk to CCA Providers or
the level of risk the CCA Providers consider reasonable or acceptable. Moreover, AB
117 is clear as to the responsibility of the CCA Providers for the utility’s purchase
power obligations prior to CCA Providers commencing service to their customers.
These costs héve not been classified as “implementation costs” to be paid for by all -
ratepayers and do not even appear in the same section as the implementation costs.w.

Q.9. Do you have any other comments on the CCSE’s reply testimony?
A.9. Yes, CCSF raises three__: additional issues that warrant a response. The first issue relates
to the impact of Utilities’ “marketing” on the percentage of customers ﬂ'mt may opt out
of the CCA program and the deviation between the binding load forecast of a CCA
Provider and its actual load. The Utilities have previously stated, and state again, that
they will not disparage the customers from joining a CCA program or encourage them
to opt out of such a program. However, it is important to determine what CCSF means
by “marketing.” The Utilities would not agree to :_*efrain from educating our customers
about their choice to be part of] dr opt out of a CCA program, with the communication
designed in a completely neutral fashion to provide the customers with information -
they need to make a decision. Simi!ariy, the Utilities would not agree to igiore a
question by a potential CCA customer that, for example, inquires about the utility’s

generation rate in comparison to what a CCA Provider is offering to the customer. The

Utilities do not object to formalizing this commitment not to “market” to the potential

D pUC Sections 366.2 (c)(17) and 366.2(5(2).
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Provider will be indemnified if it does not satisfy its binding commitment due to the

CCA customers during the mass enroliment/opt-out period if that term is defined as
active encouragement of customers to opt out of the CCA program. -Moreover, as
TURN notes,”’ a commitment by the Utilities not to “market” should be accompanied

by a fully compensatory CRS to protect the bundled service customers.

Next, CCSF? desires language in the Open Season Tariff stating that the CCA

utility’s failure to meet its commitments to the CCA Provider in any way. This
proposal is unworkable and could lead to CCA Providers requesting indemnification
even if the utility inadvertently fails to mail a notice to a single potential CCA
customer.

Moreover, this language is unduly vague and unnecessary because a utility’s
services to the CCA Providers and the terms and conditions of providing those services
to the CCA Providc;s wil} be defined in the Utilities tariffs. Ifa CCA Provider at any
time believes that the utility has not met its obligation, the CCA Provider can file a
complaint with the Commission requesting dispensation which could include the

waiver of fees imposed under the Open Season Tariff.

Additionaﬂy, CCSF? argues that to the extent that the CCA Providers are
required to comply with the Commission- and State-mandated obligations (including
those imposed by the Independent System Operatpr) such as resource adequacy and
Renewable Procurement Standards (RPS), those requirements should not appear in the
Opén Season Tariff. This begs the question of whether the CCA Providers intend to

comply with these obligations after they have become final and unappealable. CCA

# TURN, Reply Testimony, Florio, p. 8.
2 CCSF, Reply Testimony, Hyams, p. 7.
B CCSF, Reply Testimony, Hyams, p. 8.

111-9




EXHIBIT H



g OFCALALE o -
LGS COUNERCE COMRUSSION ORIGINAL

STATE OF ILLINOIS
HLLINOIS COMMERCE COMMISSION

5
|
1 LINOIS COMMERCE COMMISSION )
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Ac: regarding standards of conduct 3
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Rulemaking proceeding to implement ) No. 98-0148 2T B,
Section 16-119A(b) of the Public Utilities ) E € ;'E
Act regarding Fumctionanl Separation ) “» = g§
between generation services and delivery ) 2 = =7
services of Illinois electric utilities - ) (Cons.) = =3 e
L =

mments G&E Corporatio
In Response to
Commenweslth Editon Company's
1 ted Di ion Co Proposal

PG&E Corporation ("PG&E Corp.) offers the following comments in response to the

Integrated Distribution Company Proposal ("IDC Proposal") described in the Memorandum of

November 24, 1999 which was distributed to the parties to ﬁzis}proceeding by Commonvwealth
|

Edison Company ("ComEd”). As shown below, PG&E Corp. recommends that the IDC Proposal

be rejected and that all elecwic utilities be required to comply with standards of conduct and

[

-
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functional separation rules issued by the Commission pursuant to 220 ILCS 5/15-119A.

I Description of PG&E Corporation

PG&E Corporation is one of the nation’s largest diversified energy holding companies with
more than $33 billion in assets, and is one of the nation's largest natural gas and electricity suppliers.
PG&E Corp. is the parent company of four competitive business units and of the Pacific Gas and
Electric Company, an electric and gas utility regulated by the Califoraia Public Utilities Comm.. ion
which serves retail customer in northern and ceniral California.  Through its four competitive
business units, PG&E Energy Services, PG&E Energy Trading (which has offices in the Chicago
suburbs), PG&E Generating and PG&E Gas Transmission, PG&E Corp. provides a broad range of
energy services nationwide. These services range from retail energy seyvices and wholesale energy
trading to power gencration and natural gas transmission. PG&E Corp. has a sirong interest in
expanding its services to customers in Iilinois, both in terms of energy services and power plant
development. PG&E Corp. was not a party to this proceeding before the record was reopened to

consider the IDC Proposal, but has filed a Motion to Intervene in this docket simultaneously with

the filing of these comments.

a. The Wwili 0 ito m Entering the IHinois Electric Marke

PG&E Corp. has intervened in this reopened proceeding because of a firm beliefthat the IDC

Proposal will not advance competition as suggested by ComEd, but will instead enhance the inherent

advantages of incumbent utilities that choose to operate under the IDC approach.! This will, in turn,

'PG&E Corp. believes that the IDC Proposal is so egregious in concept that it cannot be redeemed
by fine-tuning or modification. For that reason, and because PG&E Corp. understands that ComEd
is expected to present an edited or revised version of the IDC Proposal on the due date for comments,
these conments do not detail the problems and inconsistencies inherent in the specific provisions
comtained in the IDC Proposal as set out in ComEd's Memorandum of November 24, 1999, PG&E

2
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deter competitive electric suppliers from entering the Illinois market and deprive lliinois conswmers
of the benefits of a competitive electric marketplace. Simply stated, adoption of the IDC Proposal
will send a message to competitive electric suppliers that Illinois is not hospitable to the
development of competition.

Competition in the retail electric market will bring consumers lower costs, more choices and
better services. However, competition will not develop unless competitive supplierz. € power and
encrgy enter the Jllinois market. For a new market entrant, the costs of entering the market are not
insignificant. For exampile, the initial cost to PG&E Corp.'s retail energy services unit to enter the
illinois market will be several willion dollars simply for certification, development and
establishment of communications and electronic data exchange systems and protocols, and other
one-time costs. These costs do notinglude ongoing marketing, promotional sales and othet recurring

costs necessary to induce customers to switch from their incumbent utility.. (It should be noted that
the incumbent utility has no such customer acquisition costs.) In a state that protects rather than
mitigates the incumbent utility’s natural competitive advantage, there is no incentive for competitive
suppliers to spend millions of dollars to enter the market.
o ThelDC e Incumbent Utili
The IDC Proposal would atlow a utility that provides both generation services and delivery
services to aveid implementing fimctional separation between those services. In return, the utility
wounld (i) not market or adx{ertise retail electric supply out of the utility; (i) provide bundled or

unbundled non-tariffed retail electric supply; (iii) refrain from offering billing and pricing

Corp. reserves the right to offer more specific and detailed comments on the IDC Proposal in
respense to ComEd's comments.

o



[ ————

AL e s 5

experiments unrelated to the provision of distribution; and (iv) forgo the right to lower tariff ;'ates
on seven days notice. CoxﬁEd argues that, by 1aking the above steps, the utility will no longer be in
the business of marketing electric supply in competition with ARES. (ComEd Memorandum of
November 24, 1999, p.3) For that reason, ComEd concludes that the flow of information between
the generation and distribution functions will be "neutralized” because it cannot offer a cc_;mpetitive
advamage. to the utility. Because any such flow of information will be neutralized, the argument
cuniinues, there will be no need 1o separate the functions o prevent the flow of informatiun.

The IDC Proposal assumes that a utility that provides bundled {or default) generation service
to its existing custorners, and also offers to serve customers under the PPO, is not competing with
ARES s0 long as those services are not marketed or advertised and so long as the utility otherwise
complies with the IDC Proposal. This reasoning ignores the fact that, simply by offering those
services as alternatives 1o the competitive service available from an ARES or from another utility,
an incumbent utifity is, in fact, competing with ARES. Competition exists because a customer has
the choice of more than one supplier for its power and energy needs Only the supplier that actually
provides the service to the customer benefits. Therefore, the suppliers are competing with one
another for the customer’s business. This fact is unchanged by the wiility's agreement o forgo
advertising and marketing of its generation services.

The incumbent utility gives up nothing by agreeing to refrain from advertising and marketing
its Wled default generation service because it has no need to market or advertise 1o its existing

pundled customers. Ia fact, on day one of customer choice the incumbent serves 100% of the market

with no acquisition costs.

As with bundied default service, there is no need to market or promote the PPO. ComEd is




2
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required to offer the PPO to its existing customers and to notify customers of the availability of the
PPO. In addition, the PPO is clearly identified as an option for utility customers in educational
materials concerning the Customer Choice Law, on the Commission's website and elsewhere. Here
again, there is no need for the utility to market. The PPO speaks for itself The PPO allows - and
in fact requires - the utility to offer its customers generation service at an artificially determined
"market® price that, in many cases, is lower than the price at which a competitive supplier can serve
the customer. It is hard to envision a situation where the utility has a greater competitive advantage.
No adverlising is necessary here. |
As shown above, Customer acquisition is simply not an issue for the incumbent utility, in
contrast to the new competitive market entrant’. Nonetheless, the IDC Proposal would confer a
substantial advantage on the incumbent utility that agrees not to market or advertise generation
services byeliminaﬁug the nced for the utility 10 separate its distribution function from its generation
function. ComEd complains of the cost of separation, but the potential harm to the customes - as
competition fails to develop - is likely to be of greater magnitude. |

Rather than customer acquisition, customer retention is the competitive issue for the

?0n this point, ComEd notes that the IDC Proposal would benefit consumers by allowing a utility
to divert resources away from sales activities and focus them on customer assistance. (ComEd
Memorandum, p. 3). The utility already has the option to focus on customer assistance and has no
need to engage in sales activities if it chooses to provide only those generation services required by

faw, as contemplated by the IDC proposal.




incumbent.’ Here, the incumbent starts with advantages that include: name recognition®, a

Jongstanding relationship with the customer and customer inertia - all in contrast to the new,
competitive market entrant. Customer retention is achieved by a more subtle type of marketing that
is not included in the definition of "marketing” for purposes of the IDC Proposal - the provision of
superior service to existing customers, which might include the addition of value added services.
This is the arena in which incumbent uﬁﬁﬁes compete with ARES and other utilities as. an arena
where the absence of separation can confer great advantage on the IDC. For example, proposed
Section 452.270 provides that information available to IDC employees with regard to the IDC's
delivery service system or facilities need not be made available to nog-affiliated ARES or to utilities
offering competitive service to the IDC's customers, including value-added services. Yet this
information is available to those in the IDC who are providing value-added services in competition
with ARES: Clearly, this unigue access to information about the distribution system could benefit
the IDC in its customer relationship.” The ability to unfairly cement the relationship between a
valued customer and the IDC is a significant advantage {or the YDC’s supply services as well. Many

customers will want one-stop shopping for supply and value-added services and will therefore

3The HEPO acknowledged that utilities will attempt to retain bundled service customers when
competition provides alternatives and that bundled service employees will have an incentive to retain
customers parallel to the incentives of unbundled service employees, and that pro-competitive rules

should apply to bundled service. (HEPO, P. 69).

*ComEd’s proposed Section 452.210(c) of the proposed rule specifically authorizes use of the
ComEd name and logo in connection wit the provision of services that an Integrated Distribution
Service is permitted to offer.

The HEPQ acknowledged that disclosure of delivery service information to ARES is necessary

t. remedy a situation where a utility's retail unit acquires competitively advantageous information
from the delivery services unit. Under the IDC Proposal, there would be no separation and no

requirernent of comparable disclosure to ARES.
6
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remain with the utility for both services. Thus, preferential access to information for those providing
value-added services will be far ﬁ;ore valuable to the IDC than the ability to advertise bundled
service or the PPO,

As shown above, the flow of information between the distribution and generation ﬁﬁom
can most benefit the incumbent and most harm the incumbent's competitors. This flow of
information is more likely to occur where the functions are not separated and where . 1ployees
perceive themselves as members of the same "team”.

Under the IDC Proposal, convnon employees would provide the bundied generation service
characterized by ComFd as not competitive, and competitive service such as value added services.
These employess would enjoy access to customer information that would advantage the IDC's value
added services over the value added services offered by ARES. As the following example
demonstrates, provision of value added services related to the distribution function can be a

marketing tool with respect to customer retention. In the example, an industnial customer might
complain to its IDC account representative about voltage anomalies that can severely damage its
computerized industrial process. In response, the IDC would be able to provide a power quality
solution to the customer before any competitor even learns that the customer has a power guality
problem. It follows naturally that the customer would remain an clectric supply customer of the IDC
as well.
Monitoring improper infarmﬁtion flow is difficult to detect and, if detected after the fact, will
already have damaged the fragile, developing competitive markets. For this reason, separation of
functions that includes physical separation and separate employees is necessary, especiaily during

the cazly development of a competitive market. The need for and benefits of functional separation




were recognized by HEPQ and need not be discussed in further detail here.

At present, [llinois law requires incumbent utilities to offer generation services that compete
with ARES. The incumbent utility cannot remove the competitive characiér of such services simply
by choosing the IDC alternative. If an incumbent utility truly wishes to exit the competitive arena
and become a distribution company, the remedy lies with the {llinois General Assembly and not in
the hands of the Commission. That remedy would be an smendment to the Customaer Cs. sice Law
that eliminates the utility's obligation te provide generation service, by eliminating the PPO and the
obligation to provide bundied default service. This result could be accomplished without depriving
existing utility customers of the ability to continue receiving bundled default service and PG&E
Corp. would be pleased to consider joining with ComEd to seck appropriate modifications 1o Hlinois
law. |

Absent a change in the law, Hllinois utilities must continue to provide generation service that
competes with other suppliers. Functional separation between the distribution and generation
functions is critical to mitigate the incumbent utility’s inherent advantage, without regard to whether

the utility actively markets to new customers or offers only those genevation services required by law.

V. Conclusion
For the reasons set out above, the Commission should reject the IDC Proposal. Even without

the IDC aiternative, Itlinois law offers advantages to incumbent utilities that exacerbate rather than
mitigate market power. These advantages include (without limitation):

i. A transition charge that is not adjusted to reflect sales of utility generalion for prices

above book value;
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2. Utilities are permitted to offer competitive services and regulated services from the

same compaiy;

3. The Commission is not anthorized to consider the need for separation between a
utility's regulated and competitive functions until 2003; and

4. Utilities are permitted to engage in billing experiments that can easily be used as
vekicles to compete with new market entrants.

Unfortunately, Hlinois law provides the Commission with few teols to address market power
of the inciimbent in a manner that facilitates the development of competition, particularly in its early
stages. The authority to require separation between the gencration and distribution function is one
such tool. PG&E Corp. urges the Commission to use this tool by requiring electric utilities to

separate their distribution and generation functions without the alternative of becoming an IDC.

Respectfully submitted,

7 oﬁ%é?

Freddi L. Greenberg

Attorney for PG&F Corporation
1603 Omington Avenue

Suite 1050

Evanston, [llinois 60201

(847) 864-4010

(847) 864-4037 (facsimile)
ARDC No. 1046837

Dated: Jamary 12, 2000
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TLLINOIS COMMERCE COMMISSION
On Its Own Motion

Rujemaking proceeding to implement
Section 16-119A(a) of the Public Utilities

Act regarding standards of conduct
and

ILLINOIS COMMERCE COMMISSION
On Its Orom Motion

Rulemaking proceeding t0 implement
Section 16-119A(b) of the Public Utilities
Act regarding Functiopal Separation
between gensration services and delivery
services of IHinois electric utilities

NOTI

TO: Attached Service List

}

)

) )

) No. 98-0147
)

)

} -
)

)

)

)

)

) No. 98-0148
)

)

)

) {Cons.)
OF FILIN

PLEASE TAKE NOTICE that on this 12th day of January, 2000, I have filed with the Chief
Clerk of the Hlinois Commerce Comynission, (1) Petition of PG&E corporation to Intervene and
Request for Leave to File Comments Instanier and (2) the Comments of PG&E Corporation In
Response to Commonwealth Edison Company's Integrated Distribution Company Proposal, copies

of which are hereby served upon you.

ﬂf‘io%/

Freddi L. Greenberg

Attorney for PG&E Corporatlon
1603 Orrington, Suite 1050
Evanston, Illinois 60201}

(847) 864-4010

(847) 864-4037 {facsimile)
ARDC No. 1046837
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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

LLINOIS COMMERCE COMMISSION
On s Own Motion

Rulemaking proceeding to implement
Section 16-119A(a) of the Public Utilities
Act regarding standards of conduct

and

ILLINOIS COMMERCE COMMISSION
On its Qwn Motion

Rulemszking proceeding to implement
Section 16-119A(b) of the Public Utilities
Act ' regarding Functional Separation
between generation services and delivery
services of Iilinois electric utilities

No. 98-0147

No. 98-0148

(Cons.)

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing Notice of Filing, together with (1) Petition of
PG&E corporation to Intervene and Request for Leave to File Comments fnstanter and (2)
Comments of PGXE Corporation In Response to Commonwealth Ecison Company’s Integrated
Distribution Company Proposal, was served upon the parties on the attached service list by firstclass

U.S. mail, postage prepaid, on the 12th day of January, 2000

Freddi L. Greenberg
Attorney at Law
1603 Orrington Avenue, Suite 1050
Evanston, lllinois 60201

(847) 864-4010

(847) 864-4037 (facsimile)
Attorney for PG&E Corporation

" Freddi L. Greenberg
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Pacific Gas and
y Electric Company

705 P Street, 3" Floor
Fresno, CA 3760

May 10, 2007

~ Councilmember Chin:

Here's some important information that we wanted fo provide you about KRCD's plan regarding Community
Choics Aggregation. Please contact either of us with any questions or to discuss this further.

Regards,
Cam Malay ' C J‘ eff Adolph
550/263-5527 559/263-5520




What You Need to Know About KRCD’s CCA Plans

Rates

You Need To Know - KRCD claims that it can offer power cost savings of
approximately 5% relative fo PG&E. However, even if KRCD is correct, this is only

2.5% of your total electric bill.

There is very liltle detail provided in the KRCD Implementation Plan (IP) that would allow
for a reasoned analysis of its costs, All that KRCD has presented is an estimate of PG&E’s
and SCE’s generation costs, and a *“target” of 5% below these costs to estimate KRCD's
revenues. But the generation rate is only about half of the total rate paid by customers.
Thus, even assuming that KRCD's estimates of PG&E’s (and SCE’s) generation rates are
correct, and further assuming that KRCI can save 5% on the generation component, this
represents a total savings of only 2.5% off the total rate. Thus, for a customer with a $100
monthly electric bill, KRCD has only presented the possibility of $2.50 of savings.

You Need To Know — there is nothing about KRCD’s proposa! that guarantees
that rates will be lower than those of PG&E or SCE.

In fact, for a variety of reasons related to underestimated costs, and overestimations of
PG&E's ad SCE’s rates, it is very lkely that KRCIYs rates will be higher. These are

discussed below.

Yot Need To Know - XRCD and its consaltant, Navigaat, seem to haye
underestimated the costs of providing power. setwe

The Navigant analysis, developed in 2005, assumed a cost of the new 300 MW
power plant to be $323 million (500 MW at $646/kw as indicated on page 506).
KRCD, in its January 2007 Implementation Plan, assumed a cost of $400+ million.
(VIL.C.2, pg.54) Actual recent costs suggest a nurmber of over $500 million.

The Navigant study used a natural gas price in 2010 of $6.90/MMB1u, presurnably
estimated sometime in 2005. Since that time, natural gas prices have continaed to
be higher. As a result, the KRCD Implementation Plan should have used a natural
gas price closer to §7.90/MMB1u.

Using these more updated assumptions as applied to Navigant’s apalysis, the
corrected costs for “Electricity Procurement” shown in the KRCD Implementation
Plan should be $36.7 million higher, wiping out any potential CCA Program
Surplus (estimated in the Fmplementadon Plan at $13 million), and erasing any
CCA Program Savings (estimated at $23 million). In short, KRCD’s custorners

would pay more. _

e T




What You Need to Know About KRCD’s CCA Plans

You Need to Know - Even Navigant fiad to admit the risks 2ssociated with irying
to buy less expensive power than PG&E. KRCD seemms to have ignored these

warnings.

Navigant's study states, “NCI's savings estimates do not assume that KRCD can buy
electricity cheaper or more efficiently than PG&E and SCE. As many large customers were
able to obtain under California's direct access program, KRCD may be able to obtain
additional benefits beyond those estimated in this analysis from competition among
suppliers for the right to serve the community's load; however, it would be speculative to
assume that suppliers would offer below-market prices to KRCD, and NCT's analysis
assumes that PG&E, SCE, and KRCI) face the same market prices for wholesale electricity
purchases.”’ Despite this caveat from its own consultant, KRCD inexplicably shows

savings from power procurement in its Implementation Plan.

You Need To Know — KRCD has salso overestimated PG&E’s and SCE’s rates,
adding farther to the illusion of savings which are unlikely to exist.

KRCD’s estimates of PG&E’s generation costs are high. Specifically, according to Table
29, KRCD has estimated PG&E’s generation cost in 2007 to be $0.077/kwh. In fact,
PG&E’s generation cost in 2007 is 30,075/kwh, or approximately 3% below those,
estimated by KRCD. In its March 12, 2007 comments submitted to KRCD, SCE provides
a corrected Table 20 that shows that SCE’s generation rate is significantly below those
show by the Implementation Plan ($0.072/kwh, as compared with KRCD's estimate of
$0.093/kwh). Thus, KRCD is basing its 5% savings estimate on & benchmgrk that is too
high for both utilities. A lower PG&E/SCE generation cost reduces any prospect of savings

relative to PG&FE’s rates,

Risks

You Need To Kpow — Members can lose by joining thus CCA program. Rates must
be set to cover costs.

1t is very Eikeiy that KRCI)'s generation costs will be higher than those of PG&E. Section
HL.D.4 (pe. 15) of the Implementation Plan describes the tact that “The final epproved rates

must, ata minimum, meet the annnal revenne requirement developed by KRCD," If the
rates setto recover all those costs are higher than PG&E’s rates, those are whal members
will pay. Thus, if KRCD's costs of providing power exceed the generation rate charged by
PG&E, customers will end up paying more.

! Repot: on the Feasibility Asscssment of 2 Community Choice Aggregation Program In the San joaquin Valley, Prepared by
Mavigas; Consulting, le. Scpt, 2005 pg. 13
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What You Need to Know About KRCD’s CCA Plans

You Need to Know — Members can’t simply pull out and return to PG&E supply
without potentially incurring costs, particularly after executing Program Agreement 1

(PA-1).

In fact, the vote that is coming up in the May-June timeframe to exccute Program
Agreement | very sguarely places the financial risk on the cities that elect to move forward,
along with their constifuents. According to the Impiementation Plan, the financial
gbligations for the participating cities and counties become much more sigmificant, moviog
from approximately 2 few million dollars, to approximately $50 million for start-up costs,
followed by over $400 million (and likely much more) for the proposed 500 MW power
plant. According to the Implementation Plan, this latter financing is expected to take place
in Jate 2008/early 2009 (sec VIL.C.3, page 56).

Section X1.C (pg. 70), “Termination by Members”, states that: *As set forth in the Joint
Powers Agreement’, Members may withdraw from the Anthority upon six months written
notice provided that such Members will be obligated to pay their pro-rata share of ai)
encumbrances and indebtedness of the Authority as of the date of notice of tenmination on
the Authority. In order to better understand the nature of these encumbrances and
indebtedness, Section IX.1.b (pg. 63) describes Termination Fees that wonld apply to
terminating customers, which include among other things, a “cost recovery charge {CRC)
that would apply in the event that the Authority is unable to recover the costs of supply
commitments attributable to the customer that is terminating service,”

Thus, the decision to move ahead with the program in the next few months is anythmg but
a “free option” without the possibility of higher costs. :

You Need to Know — Members have been told that KRCD is handling the risk for
the program including the bonds that would be used to finance the construction of the
baselead power plant. 'This is noet what the Implementation Plan says. )

KRCD is acting as the exclusive agent of the STVPA in development and implementation
of the CCA program for the member cites and counties. However, it is the SIVPA, its
members and constituents that will ultimately bear the risks associated with the costs and
commitments that KRCE is making on their behalf. Although the bonds to be issued are
Revemue Bonds, not General Obligation bonds, it is the revenues of the CCA program paid
by its members in the slectric rates that will be obligated for use to pay off those bonds. By
taking the next step, executing the Program Agreement 1 and subsequently taking service
from the CCA program, member cities and their constituents, assume the risks the bond
abligations entail. If the revenues resulting from the rates set to recover those costs are not
adequate to cover all the costs (including the bond costs), rates will have to increase to
ensure those obligations are met. If members decide to withdraw from the program after

those costs have been incurred, they will be obligated to a pro-raia share of the costs

incurred to date.

* Bection 7.1 of the Joint Powers Agreemsent, “Withdrawal®, states that Parties may withdraw their membership by giving § months
potice after jt exccutes the progeam Agreement 1. Accarding to Section 7.3, “upon termination of a Party, the Party shafl remoin
responsible for any clairas, demands, damages, or lisbility ansing from the party’s membership .." 1n addition, such party shall also be
responsbie for any costs or obligations associated with the Pasty's participation in any progmm in aceesdance with the provisions of asy

agreement(s) rclating 1o such program.”




What You Need to Know About KRCD’s CCA Plans

The Joint Powers Agreement states, “The Parties contemplate that the Power Services
Agreement will include, among other things, terms (a} describing KRCD’s acquisition of
electric power supply and provision of retail and regulatory support services and (b)
addressing the recovery of costs incurred by KRCD, including but not necessarily limited
to the recovery from Parties of any net unavoidable costs associated with Local Electric
Facilities constructed by KRCD in suppert of the CCA Program.” (JPA Sec 4.11 pg. 7}

It further states, “A Party that withdraws its membership in the Authority may be subject to
certain continuing Hability, as described in Section 7.3. (JPA Sec. 7.1.3 pg. 10)°

' Reliability

You Need To Know - KRCD has made assertions that, absent the formation of the
CCA and construction of the proposed 500 MW power plant, PG&E will be unable to
provide relizble electric supply to the Greater Fresno Area (GFA). This is not

correct?

PG&E is fully prepared to provide reliable electric supply to the GFA. PG&E ngomusiy
follows trensmission planning standards as required by all relevant jurisdictional entities*,
These include annual assessments of PG&E's transmission systern to identify facilities
requiring upgrades within the ten-year planning horizon and to propose transmission
projects that address all applicable reliability criteria.

. FIRLE
You Need to Know - PG&E is spending over $1 biilion ensure that it can continue
te provide reliabie electric service to the Greater Fresno Area.

PG&R has undertaken a number of important investments in this area, collectively
representing a $150 million dollars since 2002, Additional transmission projects that will
support reliability or provide economic benefits are cither on-going or proposed to be
completed within the ten-year planning horizon; these additional projects represent 2

further investment of as much as §1.2 billion.

You Need to Know — KRCD incorrectly believes its proposed 500 MW natural gas
fired power plant is needed to provide reliable supply to the GFA, .

KRCD has provided no evidence to support this argumnent. In addition to the completed and
ongoing electic transmission upgrades being undertaken by PG&E, there are also several new
power plants proposed for Fresno County that represent approximately 1,830 MWs of additional
capacity scheduled to be built ahead of the proposed KRCD Community power project.
Included in that list are plants being built under contract to PG&E which will generally aperate

as needed to ensure that supply can meet demand.

Accordmg to Seetion 7.3, “upan tormination of 2 Party, the Pasty shall remain responsible for any chafis, demands, damages, or
Habijity arising from ihe party’s membership ...". In addition, such party. shall also be responsidle For any costs 07 obhgauons associated
with the Party's participation in any program in acwrt,’mace with the provizions of any agroement(s) refating o such program.”

* Jurisdictional entitics include: regionglly, the Western Electricity Coordinating Council (WECC), coatincrially, the North A
Fleetric Reliability Corporation (NERC), and within the State of California, the California Independent System Opmwr {CA;SO)
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What You Need to Know About KRCD’s CCA Pians

With the PG&E propesed transmission projects discussed previously and given that other
investments in generation are proceeding ahead of KRCDY's proposed generation facility, PG&E
believes that there will be no discernable improvement in reliability in the GFA from the

addition of KRCIYs base-load facility.

Renewables

You Need To Know - PG&E continues te take aggressive steps to increase the
percentage of its power mix provided by renewable resourees

PG&E has been actively procuring renewable resources for years. Presently, 54% of
PG&E's supply comes from carbon-free sources. Over 30% of PG&E's supply comes from
a diverse portfolio of renewable energy: hydroelectric, biomass, wind, solar and
geothermal. About 20% comes from PG&E's large hydro system, and approximately 12%
comes from sms!’o: renewable generation sources. PG&E is increasing its renewable
supplies in comiii: 2 with the state’s 2010 requirement that 20% of its portfolio comes
from these sma!: - ~vable sources. PG&E’s longer-term plan currently before the CPUC
details PG&E's « -..«.:ation to increase renewable content beyond 20%.

7% » KRCD has stated it intends to match PG&E for the peortion
.- that is comprised of renewable resources. However, this is

You Need Tv
of its power po -
easier said thz: Goue

By law, KRCD i¢ #isn required to ensure that 20% of its energy supply is comiprised of
state eligible renewsbie resources by 2010. KRCD hopes to match PG&E’s rénewable
procurement untif 2018, at which time it expects to meet its obligation of 20%. Missing
however, is key detail that would support the ability of KRCD to actually achieve PG&E’s
renewable procurement and still supply the cost savings promised in its plan. The detail
pecessary to support such a claim would, at a minimum, be the renewable resources and
amount of energy contracted along with their respective costs to supply the KRCD
portfolio. KRCI's ability to procure clean renewable resources as a 20% target of its
portfolic while meeting price goals may be hindered by the main sources of supply in its
implementation plan the Jargest pieces of which are a 500 MW gas-fired power plant (in
2010) and the 97 MW Malaga peaking plant (in 201 5). In addition, its Pine Flats hydro
resource (under contract to DWR unti] 2034) exceeds the size threshold for hydro facilities

to qualify as a renewable resource.

You Need To Know These Facts Before You Take the Next Steps
PG&E Supports Customer Choice

PG&E Wants You To Be Fully Informed
When You Make Your Choice




EXHIBIT J



Transcription of comments made by Craig Schmidt
Director, Public Affairs - PG&E
Fresno City Council Meeting - May 15, 2007

“Good morning council members my name 18 Craig Schmidt. I’m the Public
Affairs Director for Pacific Gas and Electric Company, your utility company.

What you're asked to do today is basically make a decision as council member
Duncan has said. You have an opportunity today to make a statement. Are you
going to side-step the issue or are you going to address it head-on; and that is air
quality issues. That’s one portion of the equation that we have to work with.

The other one is the risk versus the possible gain. 1 don’t think the risk, from the
presentation and from the documentation that we have had an opportunity to
examine, justify this body of government putting itself in harm’s way, and their
constituents, which are our constituents, for the possibility of rates even being
higher than what their bundled rates are currently with PG&E.

That’s a concern of ours because what’s going to happen at the end of the day, if
this comes to fruition, and our worst nightmares are revealed, it’ll be us who our
customers will blame and not anybody c¢lse, because their billing will come from
us, and all their anger will be addressed to us just as it was during the energy
crisis - that it was our fault and that’s why they’re paying so much for it. That’s a
concern that we have, as a constituent that we tried to harbor goodwill with and

we try to work with on a daily basis to promote conservation.

PG&E was the first utility and the first major company to support AB 32, the
governor’s proposal on cleaning up the environment. We are proud of that fact
and we are continuing to work with that, as you the City has been benefactors of
some of our programs that we have had on energy conservation. We want to
continue to do that and we want to do that with the spirit of cooperation with you

folks and to make sure that we have that open dialogue so we can continue.

We believe that in the community choice conservation as a philosophy. However,
in this particular situation we don’t believe that the numbers add up.

And I would like you to consider the opportunity that you have right now to make
a stand.

Thank vou.”

The video stream of Mr. Schmidt’s address can be viewed at:
htip:/Awww.fresno.govi/Government/CityCouncil/CitvHallLiveCouncilBroadeast/Video Ar

chive.htm, see the May 15, 2007 city council meeting, at time point 2:59:27.




EXHIBIT K



Issues and Questions Raised
by the Latest Version of the
San Joaquin Valley Power Authority/Kings River Conservation District
Community Choice Aggregation (CCA) Proposal and Program Agreement 1.

1. ISSUE: $2.5 million in startup costs. In the STVPA/KRCD/Citigroup
presentation, the staternent was made repeatedly that all the startup costs and
financial risk is being absorbed by KRCD, and that KRCD would only recover
those costs if the CCA begins operation. However, the Program Agreement 1
clearly states that the city and county members who adopt PA-1 would be
responsible for the pro-rata share of these costs (currently estimated by KRCD to
be $2.5 million). The PA-1 should be amended to reflect the guarantee by KRCD

that it will absorb all costs until implementation.

2. ISSUE: Staff time/cost for startup. How is the considerable amount of city
staff’s time spent on SJVPA work being handled? Will KRCD agree to absorb
those costs as well (i.e., reimburse the city for those costs if the CCA does not

move forward)?

3. ISSUE: 5% rate reduction not guaranteed. Representatives from SIVPA,
KRCD, and Citigroup all said they would guarantee a 5% rate reduction, or else
the plan would not go forward. However, the PA-1 states only that the plan
should be "reasonably expected"” to reduce rates by 5%. This is nowhere near the
level of guarantee that the presenters promised at the podium. The PA-1 should
be amended to change the language in section 4.3 to match the guarantee of 5%

rate reduction.

ISSUE: Rates could be higher under CCA. As currently structured and if
everything works out right, the CCA rates would only be lower at the outset, then
would beconte disconnected from PG&E’s rates, rising as much as 2% per year.
If PG&E’s rates don’t rise that fast, or fall (both of which have happened in the
past), customers would pay CCA rates that are higher than PG&E’s. to return to
PG&E, they would likely have to pay a fee, so switching is not free. If Citigroup
can really provide 5% lower rates on day one, can’t they lock that guarantee in,
and always provide CCA customers with lower rates than PG&E?

5. ISSUE: Status of gas-fired power plant. At Corcoran on May 21,
representatives from SIVPA, KRCD and Citigroup all insisted that the 500
megawatt gas-fired power plant cited in Parlier was no longer necessary, and not a
part of PA-1. However, the next night in Reedley, under questioning by the City
Council, these same representatives acknowledged they are still moving full speed
ahead with the plant, and intend to file for a permit with the California Energy
Commission in the next three weeks. Please clanfy the status of the power plant:
Is it still part of the Implementation Plan? Has it been delayed? Has it changed in
any way from originally described in the Implementation Plan? How does the
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agreement with Citigroup address the construction of the plant? If the plant is
built, wilt KRCD be contractually obligated to sell its power to SIVPA?

ISSUE: Citigroup's background and references. With the success or failure of
the CCA now appearing to ride on the Energy Service Provider agreement with
Citigroup, it would be valuable to learn much more about Citigroup's experience
as ap ESP. Has Citigroup ever performed as an ESP in California before? If so,
what are some of the details of that service? Are there customers who will serve
as references? Has Citigroup ever returned any of its customers to the resident
utility? Under what circumstances? Has Citigroup ever been fined by the FERC,
the SEC or any other regulatory or agency for energy-related transactions in

California or elsewhere?

ISSUE: Changing rate estimates. SIVPA’s consultant, Navigant, previously
estimated that PG&E's generation rates would increase by 1.7% per year, over the
next 8 years. Now the Navigant representative is saying that PG&E's rates are
likely to increase by 4.4%, but offer no analysis or updated information to suggest
their initial estimate was wrong. What changed? How was the updated analysis

done?

ISSUE: Renewable Portfolio Standards. All electricity providers are required
by California law to provide at least 20% of their sales from qualifying renewable
resources by year 2010. In the STVPA/KRCD/Citigroup presentation, the STVPA
representative claimed that they would meet this requirement, but gave no
indication where this qualifying renewable generation would come from. Does
the PA-1 include this as a requirement for Citigroup? If not, the PA-1 should be

amended to include this legal requirement.

ISSUE: Greenhouse Gas Standards. All electricity providers are required by
California law to reduce greenhouse gas emissions to 1990 levels by the year
2020. Have SIVPA, KRCD, and/or Citigroup indicated how they will achieve
these reductions and at what cost? Does the PA-1 include this as a requirement

for Citigroup? If not, the PA-1 should be amended to include this legal
requirement.

ISSUE: Resource Adequacy requirements of CPUC. Why is there no mention
of the CPUC’s local resource adequacy requirements, and the cost of meeting
these, in the Implementation Plan?

ISSUE: Exit fee amnesty for customers opting out. Other CCA models
elsewhere in the nation offer customers regular, exit fee amnesty periods, where
on an annual basis, customers can leave the CCA without paying a fee or penalty.

Will SIVPA/KRCD offer this consumer benefit?



12. ISSUE: City exit fees on a per meter basis. Please explain and verify that there
is a potential of up to $2,500 per meter exit fee for cities and counties that

participate in CCA.

13. ISSUE: Citigroup buying power in the same market as PG&E. Citigroup has
no power plants of its own, and all available inexpensive power is already
committed. How will Citigroup purchase power at a lower rate, with what is left

over?

14. ISSUE: Regulatory oversight of Citigroup. As a regulated utility, PG&E has a
high level of oversight from various government agencies including the CPUC. In

sharp contrast, who will be regulating Citigroup?

15. ISSUE: Rate increases. When and if STVPA decides to raise rates, who would
oversee/ regulate them? Most ESP contracts, like the one roughly described so far
with Citigroup, include clauses that allow for automatic rate increases, should
energy costs go up. Does the contract KRCD is negotiating with Citigroup include

this typical clause?



EXHIBIT L



Community Choice Aggregation
Workshop

An Information Exchange
with
Pacific Gas and Electric Company
and
Kings River Conservation District

This workshop is intended
to answer questions about this critical issue
for local government leaders

Thursday, May 31, 2007
5:30 p.m.

(Light refreshments will be served)

Radisson Hotel and Conference Center
2233 Ventura Avenue

(Ventura at M Street}
Fresno, California
Please RSVP to Julia Childs at 559-263-5303
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-~—0riginal Message-—
From: Nelson, John E {Gov Rel) [mailio: JENE@pgs.com]

Sent: Friday, June 08, 2607 1:22 PM

To: Dave Orth
Subject: Can we get our folks together to talk?

Importance: High

David —

As you and | discussed after the May 31 CCA waorkshop, I'd Hike to see if we can get together for a
meeting or conference call 1o better understand the way in which KRCD and Citigroup plan to purchase
power for the CCA foad. As { think we both strongly agreed, such a conversation might go a very jong
way to help ease the growing concerns we have. It's possible that our concerns are misplaced, but we
just can't tell because there are so few details out about your power procurement strategy. If we're wrong,
of our concerns were not warranted, you have our commitment that we will say so o each of the JPA-

member cities and counties.

My call 1o you yesterday was to try 1o set up such a calimeeting. Please give me a call back at your
earfiest convenience, at 415-973-8703 (or we can have an email exchange, if that's more convenient). I'm
thinking what might be the most productive would be a 1 hour conference call, with your and Citigroup's

procurement experts, and 4 or 5 of the experts from our energy procurement team. If we could pull this
together today or Monday, we could possibly have something worthwhile to say at the Clovis City Councit

meeting Monday evening.
Let me know what works best for you.
Thank you,

John

John Nelson
Pacific Gas and Electric Company

San Francisco, California
415.973-8703
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Power - Regul y and Legaf D p .
Fresno, Calif,, neighbors to decide fate of district's efforts to jeave PG&E NLES
June 04, 2007 6:30 PM ET

By Jeff Stanfield

San Joaquin Valley, Galif., communities are debating this month whether to Options Toolbox
join the San Joagyin Valley Power Authority to obtain power supply 7 &8 i)
independent of £agific Gas and Eigctric Co., but elected officials in the city of
Fresno, Caiif., which has at Jeast a 45% share of the electrical lead the

Source URL

autherity would serve, are divided over whether to join the authority.
*  http/fweww kred.oral pdffkeed

City officials are expected to hear presentations on June 19 from the authority
and its administrative arm, the Kings Rlver Conseryation District, as well as Related Companies
warnings from the PGAE Corp, subsidiary not to take a risk by leaving its N y y .
service. The Fresno City Councl has scheduled 2 June 26 decision da?e but did  * KMQQSQ'MD&!
s0 only after voting 4-3 to consider the matier further. The minotty wanted an  * 4
immaediate vote on the issue before hearing the presentations, * PGEE Corp. (PCG)

» San Joaguin Valley Power

With Fresno and 13 other municipalities joining, the authority would buy power }
for maore than 300,000 residential, bysiness and municipal customers In the Related Articles

San Joaguin Valley. The California Public Utilities Commission aporoved the » 1/3/2067 Caifornia munis olan for
authority's Community Choice Implementation Plan about a month ago, and state's first mmwhﬂiﬂﬁ.@
mow the autherity and district are making presentations to the municipaiities to T
ronvince them that its power supply service will be superior to PGRE'S. Related Power Plants

Besides Fresno, the cities of Clovis, Hanford, Lemoore, Corcoran, Reediey, » Community Power Plant

Sanger, Selma, Parier, Kingsburg, Dinuba and Kerman, and Kings County and

Tulare County agreed 1o join the authority at least as sn exploratory move, Al except Tulare, which voted to become the
autharity's 14th member on May 31, filed the implementation plan the PUC approved in which the autherity woukd sat
electrical generation rates for customers and buy power from the Kings River Conservation District.

Despite its size, Fresna does not have to be a member for the plan to go forward. However, at least nine of the
reunicipalities must agree to make contractual commitments to buy the district's power, according to an earlier pact the

group made,
District and autherity officials say they can save members at least 5% on generation costs and keep rate increases capped
at no more than 2% per year.

gas-fired Community Power Plant, which is still in the permit

Power would come from the district's proposed S00-MW,
ng facilities.

application stage but is slated for service at the end of 20106, The district also has some smaller exist

The authority aiso issued a request for propesals for up to 400 MW of renewable energy capacity, with a deadline of May 24
for responses,

In the interim, the district has retained CitiGroup Energy to buy powar on s behaif.

PG&E spokesman Jeff Smith said the ytikty is concerned whether &s customers cowld get cheaper rates and questioned
whather the authority's promise is grounded in fact.

Gmith said PGRE would not lose money if customers ne longer take its generation service because they would stili rernain
distribution custemers, Even as bundied customers, the costs of providing power are passed through without the wility

making a profit, he said.

numbers and data are not accurate, and customers then get assentially

"They would still get a bili from PGAE, but if the
taly, PGRE will be gefting the calis to explain the bills to customers,™ Smith

teaser rates that have been put out there, ultimal
said.

District spokeswoman Cristel Tufenkjian said each city is being presented with a pro forma agreement on whether they want
ta go forward. Kings, Hanford and Xerman have so far agreed, and presentations will be made to the remaining members
throlugh June 26, she said. The councils and supervisors will be askad to execute an agreement for the district to finalize a

contract with CitiGroup.

taw In 2003 that allows cities and counties to combine the electrical ioad of their residents and

California passed a
proviging the customers are aliowed to opt out and keep PGRE as the electrical

#usinesses for bulk electricity purchases,
suppliar,

Users who read this story also read;
n - May 30, 2067 7:08 PM ET

*  Arizona votes against SoCalEd transmission line, fAines company 4.8 m
®  Connecticut legisiators pass energy bill, await action by governor - June 4, 2607 &:02 PM ET

® Basin Electric starts building second gas-fired unit at South Dakota piant site - June 4, 2007 4:34 PM ET

» Reid piaps to bring major eneray b to Senate foor for debate early next week - June 4, 2007 5:30 PM ET
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* wind industry eyes $500 billion investment, over pext 20 vears - June 5, 2007 9:40 AM ET
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Scott Blaising

From: Scott Blaising
Friday, June 01, 2007 11:14 AM

Sent:

To: ‘HPc@pge.com'; 'SHG@cpuc.ca.gov’

Cc: Judi Mosley (JKM8@pge.com); Velasquez, Carios A.; Perlstein, Joel T.
Subject: SJVPA Informal Complaint Against PG&E's Conduct

Sean and Jon —

The purpose of this e-mail is o communicate SJVPA’s informai complaint regarding PG&E's continuing conduct that
SJIVPA believes violates the letter and intent of the Commission's principal policy decision on Community Choice
Aggregation. | arm writing to Jon as PG&E’s legal representative, and ask that Jon sommunicate SJVPA's concerns to
PG&E's management, including John Neison who organized and conducted PG&E’s meeting fast evening in Fresno, |
am writing to Sean since | understand that the Energy Division has the role of assisting in informal disputes under the

Commission’s decisions on Community Choice Aggregation.

In short, SIVPA is concerned with PG&E's mounting use of ratepayer money to fund a marketing effort in competition with
SJVPA's program, and, more specifically, PG&E's exercise of its inharent monopoly power to communicate in a way thal
fails to disclose its conflict of interests and that inappropriately exploits PG&E's stalus as the monopoly distribution

provider.

In D.05-12-041, the Commission set forth its general views on the inappropriate cost and confusion that ¢an occur by the
use of the ulility’s stalus as the monopoly distribution provider as a platform from which the utility markets its own
generation services and evaluates the services of its competitor — the Community Choice Aggregator. The Commission
acknowiedged that “Juliility marketing of procurement services to CCA customers and providing information about a
CCA's services and rates to customers may create conflicts of interest....” (D.05-12-041 at 57; Finding of Fact 16.}) This
vonflict of interests is created by the fact that the utility serves two roles — first as a monopoly distribution provider and
second as a competitive generation provider. in other newly competitive areas, specific standards of conduct have been
established that govern how the utility conducis itself so that it does not exploif this conflict of interest and squelch
competition. The Commission has yet 1o set specific standards of conduct with respect io CCA efforts (but it may want to
do so); however, the Commission has provided general guidance on this issue. in D.05-12-041, the Commission allows
the utifity to answer questions about its own rales and the progess of cutling-over customers to GCA service, but if the
utility wants io evaluate the rates and services of a Community Choice Aggregator or if it wants to affirmatively contact
customars, the utility must do so with shareholder funds and presumably must disclose the fact that it is not conducting
such activities as the monopoly distribution provider but rather as a competitive generation provider. (See D.05-12-041 at

23: see also id. at 62, Conclusion of Law 14.}

Yesterday evening, PG&E conducted a public meeting in Fresno. PG&E's representatives affirmatively contacted local
government customers and invited them to an “information exchange” to evaluate the merits of PG&E’s and SJVPA's
respective generation programs. As noted at the meeting, SJVPA protested this type of meeting, but felt compelied to
aftend the mesting and respond to PG&E's questions. PG&E’s mesting last night is not an isolated event; PG&E's
representatives are canvassing the San Joaquin Valley and contacling local govemment customers. PG&E reported that
it videotaped the meeting last night with the intent of contacting other local government customers.

[ encourage Sean to get a copy of the videolape of PG&E’s meeting last night. i is impossible for me to come to the
canclusion that PG&E was not marketing its services last night. Moreover, with equal inappropriateness, PG&E was
clearly using its role as monopoly distribution provider o guestion, evaluate and criticize its competitor's services.

PG&E's representatives repeatedly asked questions and made statements such as “ls this safe for our customers?” and
“We wand to get the fruth out.”  Again, | encourage Sean to get a copy of the videotape. | aiso understand that audio
tapes are available from various city council meetings at which PG&E’s representatives have engaged in the same type of

inappropriate conduct.

SJVPA believes PG&E's continuing conduct before local government customers is inappropriate and violates the letter
and intent of D.05-12-041 with respect to PG&E’s conflict of interests and PG&E's failure to follow appropriate codes of
conduct to address such conflict of intergsts. Again, SJVPA is NOT saying that PG&E should be constrained from
communicating with local governmeni customers. Rather, if PG&E confinues in its practice of affirmatively contacting
customers, PG&E should carefully adnere to the principles set forth in D.05-12-041 (and other conflict of interest

standards).



SJVPA specifically requests that PG&E stop the type of inappropriate conduct described in this e-mail. SJVPA asks the
Energy Division to assist SIVPA in ensuring that future conduct in viclation of the letter and intent of D.0S-12-041 is
stopped. Moreover, sirce (as has been recognized in other newly competitive areas) it is almost impassible for the
manopoly utility to self-police its practices in accordance with general standards, SJVPA requests that the Commission
develop and enforce specific conflict of interest standards as it relates to the ulifities” interaction with CCA programs.

Piease feel free to contact me conceming the matters addressed in this e-mail.

Take care,

Scoti Blaising

(916) 682-8702 (Telephone)
(916) 682-1005 (Facsimile)

{916) 712-3961 (Celluiar)
blaising@brauniegal.com (e-mail)

*

[Tz La

This communication may contain information that is iegally privileged, confidential or exempt from disclosure. If you are
not the intended recipient, please do not read, disseminate, distribute or copy this communication. Anyone who receives
this message in error is asked to notify the sender immediately by telephone or by return e~mail and delete the message

fram his or her computer. Thank you.
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Scott Blaisin{
Pendleton, Jonathan (Law) [J1Pc@pyge.com]

From:

Sent: Friday, June 08, 2007 2:40 PM

To: Scott Blaising

Cc: SHG@cpuc.ca.gov; Velasquez, Carlos A.; Perlstein, Joei 7.
Subject: RE: SIVPA Informal Complaint Against PG&E's Conduct
Scott,

Thank you for your e-mail of June 1, 2007 on behalf of the San Joaquin Valley Power Authority (SIVPA). SJVPA's e-mail
expresses concern regarding PG&E's alleged use of ratepayer funds to communicate with efected public officials,
customers and members of the public regarding its views on the facts and merits of SJVPA's proposal to provide
community choice aggregation (CCA) services fo certain of PG&E's existing retail customers. CPUC decisions require
PGA&E to use shareholder funds to "...affirmatively contact customers in efforts to retain them or otherwise engage in

actively markefing services...”
regarding CCA proposals such as SJVPA's. (See D.05-12-041 at 23.)

However, PG&E has the right and even an obligation fo respond to inquiries from and communicate with elected officials
regarding our views on a proposed CCA pregram, to engage in fact-finding and ask probing questions of CCA
proponents, and to make the facts and our concerns known. Such efforis are not only legally proper but also in the best
interests of our customers who shortly may also become cusiomers of the SJVPA, as well as the elected officials who
represent them. Questions and statements such as those highlighted in SJVPA’s informal complaint - i.e., "is this safe for
our custorners?” - are critical to the long-term success of any CCA program.

Indeed, $JVPA has publicly acknowledged that some of the questions PG&E has raised have helped improve SJVPA's
proposed CCA prograrm:. !t appears that SIVPA is assuring local elected officials that they welcome these questions from

PGA&E, but is at the same lime quietly complaining to the CPUC that PG&E is asking them.

As a practical matier, PG&E has received no ratepayer funds for the purpose of affirmatively contacting PG&E's
customers regarding SJVPA's proposal, if and when PG&E chooses {o do 0. As you may know, PG&E's rates for
service analysis and public affairs activities are set in general rate cases based on forecasts of PG&E's ngeds. PG&E's
mast recent general rate case was filed in 2005 and approved in 2007 using costs forecasted in 2005, prior to the
initiation of SJVPA's CCA proposal. PG&E did not and could not have sought rate recovery of any CCA-related customer
*marketing” costs, because the SJVPA propesal did not even exist when PG&E filed its most recent general rate case.

PG&E’s next general rale case will not be uniil 2011.
PGAE fully intends to continue to comply with CPUC orders and decisions regarding CCA, consistent with our legal rights

to do so.
Thank you,

Jon Pendteton

Attorney
Pacific Gas and Eiectric Company

{415) 573-2916

«—(riginal Message—-
From: Scott Blaising [mailto:blaising@braunlegai.com]

Serd: Friday, June 01, 2007 11:14 AM

To: Pendieton, Jonathan (Law); SHG@cpuc.ca.gov

Cec: Mosley, Judi {(Law); Velasquez, Carlos A.; Perlstein, Joel T.
Subject; SJIVPA Informal Complaint Against PG&E's Conduct

Sean and Jon -

The purpose of this e-mall is {o communicate SJVPA's informal compla.int regarding PG&E's continuing conduct that
SJVPA believes violates the letter and intent of the Commission's principal pelicy decision on Community Choice
Aggregation. {am writing to Jon as PG&E's legal representative, and ask that Jon communicate SJVPA's concerns to

1



PG&E's management, including John Nelson who organized and conducted PGSE's mesting last evening in Fresno. |
am writing o Sean since | understand that the Energy Division has the role of assisting in informat disputes under the

Commission's decisions on Community Choice Aggregation.

In short, SJVPA is concerned with PG&E's mounting use of ratepayer money to fund a marketing effort in competition with
SJVPA's program, and, more specifically, PG&E's exercise of its inherent menopoly power to communicate in a2 way that
fails 1o disclose its conflict of interests and that inappropriately exploits PG&E's status as the monopoly distribution

provider,

in D.05-12-041, the Commission set forth its general views on the inappropriate cost and confusion that can ocour by the
use of the utility's status as the monopoly distribution provider as a platform from which the ulility markets its own
generation services and evaluates the services of its competitor - the Community Choice Aggregator, The Commission
acknowledgad that "lu]tility marketing of procurement services to CCA customers and providing information about a
CCA's services and rates io customers may create conflicts of interest...."

{D.05-12-041 at 57; Finding of Fact 10,) This conflict of interesis is created by the fact that the ulility serves two roles -
first as a rmonopoly distribution provider and second as a competitive generation provider. In other newly competitive
areas, specific standards of conduct have been established that govern how the wutility conducts itself so that it does not
exploit this conflict of interest and squelch competition. The Commission has yet io set specific standards of conduct with
respect to CCA efforts (but it may want to do so}; however, the Commission has provided general guidance on this issue.
in D.05-12-041, the Commission allows the ulility to answer guastions about its own rates and the process of cutting-over
customers to CCA service, but if the ulility wants to evaluale the rates and services of a Community Choice Aggregator or
if it wants to affirmatively contact customers, the utility must do so with shareholder funds and presumably must disclose
the fact that it is not conducting such activities as the monopoly distribution provider but rather as a competitive
generation provider. (See D.05-12-041 at 23; see alsc id. at 62, Conclusion of Law

14.}

Yesterday evening, PG&E conducied a public meeting in Fresno. PG&E's representatives affirmatively contacted local
government customers and invited them to an "information exchange" to evaluate the merits of PG&E's and SJVPA's
respeclive generation programs. As noted at the meeting, SJVPA protested this fype of meeting, but fell compeiled to
attend the meeting and respond to PG&E's questions. PG&E's meeting last night is not an isolated event; PG&E's
representatives are canvassing the San Joaguin Valley and contacting local government customers, PGSE reported that
it videotaped the meeting last night with the intent of contacting other local government customers.

| encourage Sean o get a copy of the videotape of PG&E's meeting last night. 1t is impossible for me to come to the
conclusion that PG&E was not marketing its services last night. Moreover, with equal inappropriateness, PG&E was
clearly using its role as manopoly distribution provider fo question, evaluate and criticize s competitor's services.
PG&E’s representatives repeatedly asked questions and made statements such as "Is this safe for our customers?”
and "We want to get the truth out.” Again, { encourage Sean ta get a

copy of the videotape. 1also understand that audio tapes are available from various c¢ity council meetings at which

PG&E's representalives have engaged in the same type of inappropriate conduct.
SJVPA believes PG&E's continuing conduct before local government customers is inapproprate and violates the letter

and intent of

[0.05-12-041 with respect to PG&E's conflict of interests and PG&E’s failure to follow appropriate codes of conduct to
address such conflict of interests. Again, SJVPA is NOT saying that PG&E should be constrained from communicaling
with focal government customers, Rather, if PG&E continues in its practice of affirnatively contacting customers, PG&E
should carefully adhere to the principles set forth in D.05-12-041 {and other conflict of interest standards).

SJIVPA specifically reguests that PG&E stop the type of inappropriate conduct described in this e-mail. SJVPA asks the
Energy Division to assist SIVPA in ensuring that future conduct in violation of the letter and intent of D.05-12-041 is
stopped. Moreover, since {as has been recognized in other newly competitive areas) il is almost impossible for the
monopoly utility to self-police its practices in accordance with general standards, SJVPA requests that the Commission
develop and enforce specific conflict of interest standards as it relates to the utiities’ interaction with CCA programs.

Please feel free to contact me concerning the matters addressed in this e-mail.

Take care,

Scott Blaising

{918) 682-8702 (Telephone)
(916) 682-1005 (Facsimile)
(916) 712-3961 {Celiular)



blaising@brauniegal.com {e-mail)

ek kh

ke i ¥ * *

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are
net the intended recipient, please do not read, disseminate, distribute or copy this communication, Anyone who receives
this message in error is asked to notify the sender immediately by telephone or by return e-mait and delete the message

from his or her computer. Thank vou. .
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Braun & Blaising, P.C.

Attorneys at Law

June 9, 2007

VIA ELECTRONIC MAIL

Jon Pendleton

Attomey

Pacific Gas and Electric Company
77 Beale Street, B30A

San Francisco, CA 94105

Re:  Further Allegations of Misconduct by PG&E

Dear Jon:

The e-mail I recetved from you, dated June 8, 2007, suggests that if is appropriate for me
to provide further specificity as to the misconduct the San Joaquin Valley Power Authority

{SIVPA) believes is occurring. The purpose of my previous e-inail, dated June 1, 2007, and this
letter is to bring this matter to the attention of Pacific Gas and Electric Company’s (PG&E) legal

representatives and o the attention of the California Public Utilities Commission (Commission)
with the intent of resolving this matter informally, as described in Rule 4.2(c) of the
Commission’s Rules of Practice and Procedure and as a means of obviating the need for SIVPA
to file a formal complaint, As further described below, if PG&E does not immediately cease the
alleged misconduct, STVPA intends to file a formal complaint, seeking a Commission order
requiring PG&E to cease such misconduct, and requesting the imposition of penalties upon the
Commission’s finding of intentional misconduct (namely, conduct by PG&E afler it has been
informed by SIVPA that such conduct violates the Commission’s orders and standards).

USE OF RATEPAYER FUNDS

It is difficult for me to understand from your e-maii whether you are acknowledging that
ratepayer funds are being used to sapport PG&E’s current activities with respect to SIVPA’s
Community Choice Aggregation (CCA) program. It appears that this is the case. In any event,
as necessary, this fact can be determined through an admission by PG&E or through discovery if

it is necessary for SJVPA to file a complaint.

GENERAL STANDARDS OF CONDUCT

The alleged misconduct flows from violations of the Commission’s orders and standards
prohibiting ratepayer-funded activity in two broad areas: (1} PG&E’s marketing of its
procurement services and (2) PG&E’s provision and dissemination of information about
SIVPA s rates and services. (See generally, D.05-12-041; Finding of Fact 10.) The justification
you provide for PG&E’s conduct (namely, PG&E is acting under the banner of customer



Mr. Jon Pendleton
June 9, 2007
Page 2

protection) is unavailing and was specifically rejected in Decision (D.) 05-12-041, as discussed
below under the heading “Cnstomer Protection.”

SPECIFIC STANDARDS OF CONDUCT AND DEFINITIONS

. The prehibition of certain activity under D.05-12-041 flows from a concern about an
integrated distribution comparny’s conflict of interests. (See D.05-12-041; Finding of Fact 10.)
As I mentioned in my previous e-mail, this conflict of interests is created by the fact that an
integrated distribution compary serves two roles - first as a monopoly distribution provider and
second as a competitive generation provider. While the Commission has yet to establish specific
standards of conduct in such situations, other jurisdictions have, and such specific standards may
be used to further define the nature and application of the Commissien’s general standard in

D.05-12-041,

Ilinois has developed specific standards of conduct. Interestingly, PG&E (as an energy
service provider) actively participated in the development of [ilinois” standards of conduct for
integrated distribution utilities. In its comments on the standards, PG&E acknowledged the
precise danger that I described in my previous e-mail, namely, the danger that the integrated
distribution company will exercise its inherent advantages as a monopoly distribution provider to
communicate in a way that that inappropriately exploils these advantages, to the detriment of
competition in the provision of generation services. Specifically, the Illinois Commerce
Comunission (ICC) noted that “PG&E argues that ComEd’s [integrated distribution company]
proposal will ‘advance the inherent advantages of incumbent utilities,” rather than advancing
competition.” (ICC Order in Docket No. 98-0147, dated February 15, 2001, at 8.) The ICC also
noted that PG&E believes “the incumbents will benefit from ‘name recognition, a longstanding
relationship with the customer and customer inertia.”” (Id. at 9.) In this context, PG&E appears
to understand the dangers that STVPA is concerned about, namely, PG&E’s exploitation of its
status as the incumnbent integrated distribution company to squelch generation competition from

community choice aggregators, such as SIVPA.

To address the concerns raised by PG&E and others, the ICC adopted specific standards
of conduct that apply to so-called “integrated distribution companies,” namely, companies (like
PG&E) that provide both distribution service and generation service to customers. (All the
standards may be viewed at the following link:

http:/fwww.ilga. gov/commission/jcar/admincode/083/083004 5 2sections.html .)

The following are relevant excerpts of these standards:

“Marketing’ means direct contact with a customer or a prospect
for the purpose of requesting or retaining patronage.” (Section
452.200)

“An Integrated Distribution Company shall not promote, advertise
or market with regard to the offering or provision of any retail
electric supply service.” (Section 452.240(a))
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“No IDC employee or agent shall affirmatively prompt customer
inquiries about the guality of the IDC's retaii electric supply
services. No TDC shall disparage the quality of an alternative retait
glectric supplier's services.” (Section 452.240(d})

“No IDC employee or agent shall affirmatively act to retain or
obtain a customer for any retail eleciric supply service offered or
provided by the IDC.” (Section 452.240{c)}

As specified below, STVPA’s chief concern is that PG&E is actively and earnestly
providing opinions, representations and comments about SIVPA’s services and rates. PG&E
should not be in this role. The ICC recognized that it is almost impossible for the incumbent
utility company to provide a representation about its competitor’s services that is accurate and
non-disparaging. In explaining its concerns about “disparaging representations,” the 1CC offered .
the following: “Subsection {d) also prohibits disparaging representations regarding the quality of
competing electricity usage services. As sole source provider of distribution, IDC employees
will have frequent and exclusive opportunities to dissuade customers from using alternate energy
sources. Competition will not thrive if those opportunities are exploited....” (ICC Order at 28.)
Based on this, and because of the clear conflict of interests and the opportunity for exploitation,
the ICC explicitly does not allow employees of the integrated distribution compatry to speak
about its competitor’s services, but rather directs the employees as follows: “In response to
customer-initiated queries, IDC employees can refer customers to this Commission or to
unaffiliated agencies and organizations for information about the IDC’s competitors.” (ICC
Order at 28.) This is appropriate, and it is what PG&E ought to be doing.

ALLEGED MISCONDUCT

The following is a summary of PG&E’s misconduct. Certain support for these
allegations is provided as attachments bereto. Should affidavits or other forms of factual support
be needed, SIVPA will provide such support. SJVPA also understands that PG&E has recorded
and is continuing to record or transcribe communication occurTing at certain meetings. For
example, PG&E videotaped its meeting in Fresno on May 31, 2007. Additionatly, SIVPA
understands that PG&E has retained the services of Ms. Virginia Madrid-Salazar to transcribe

various meetings.

1. PG&E-Initiated Marketing Activity: As noted above, PG&E is prohibited from
affirmatively acting to retain a customer or group of customers in the provision of retail

electricity procurement services,

Set forth as an attachment hereto is an invitation sent to all local government
customers currently considering STVPA’s services under a CCA program. The
invitation calls customers to attend a meeting called by PG&E. The meeting
occurred on May 31, 2007 in Fresno. At the meeting, PG&FE affirmatively
promoted its procurement services, noting various attributes of PG&E’s

.
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procurement services, including PG&E’s representations about (i) the renewable
content of PG&E’s portfolio and (i) the purported “at cost” nature of PG&E’s
procurement services. A videotape is available from this meeting.

b. Set forth as an attachment hereto is an example of a transmittal to a local
government customer, dated May 10, 2007, entitled “What You Need to Know
About KRCI¥s CCA Plans.” In this document, PG&E affirmatively compares
and promotes its procurement services, noting (1) that PG&E continues fo take
aggressive steps to increase the percentage of its power mix that comes from
renewable resources and (ii) that, with corrected assumptions, customers under
SIVPA’s program would pay more than they would pay under PG&E’s rates.

2. PG&E’s Evaluation of STVPA’s CCA Program: As noted above, PG&E is prohibited
from using ratepayer-funds to affirmatively prompt customer inquiries about the quality
of SIVPA’s retail electricity procurement services. The standard also requires that, in
response to any customer-initiated inquiry, PG&E should refer the customer to the
Commission or another non-biased organization.' In violation of this standard, PG&E is
actively and earnestly providing its unsolicited evaluation of the quality of STVPA’s retail

electricity procurement services.

Described in paragraphs 1.a, and 1.b., above, are presentations and documents in
which PG&E affirmatively (and without inquiry from any customer) provides its
evaluation of SIVPA’s CCA program.

a.

b. Set forth as an attachment hereto is document entitled “Issues and Questions
Raised by the Latest Version of the San Joaquin Valley Power Authority/Kings
River Conservation District Community Choice Aggregation (CCA) Proposal and
Program Agreement 1.7 This document was provided by PG&E to the city of
Corcoran representatives. In the document, PG&E provides a number of issues
and questions concerning SJVPA’s CCA program, ail of which are aimed at
causing a PG&E-prompted evaluation of STVPA’s CCA program,

Set forth as an attachment hereto is a document PG&E presented to the Kingsburg
City Council on June 6, 2007. Again, this document was not in response to a
customer inquiry, but rather was provided on an unsolicited basis by PG&E. In
the document, PG&E makes numerous representations and statements about
SIVPA’s CCA program, including PG&E’s assessroent of the “risk™ to cities and
counties. As further described below, PG&E also disparagingly notes that “After
you vote o approve PA-1, you are taking a leap of faith.”

: See also, PG&E Rule 23, Section C.1. ("Customers contacting the utility requesting
information ont CCA Service shall be referred to the CCA for assistance. PG&E shall provide the

customer with the CCA's telephone number.”)
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Set forth as an attachment hereto is an e-mail from John Nelson, PG&E’s primary
representative before focal government customers, dated June 8, 2007. In this e-
mail John Nelson requests a meeting in which he and PG&E’s procurement
experts could get further information about SJVPA’s procurement plan for the
purpose of evaluating this plan and providing PG&E’s findings to the Clovis City
Council. Not only does this review violate the standard described above, but this
review would likely violate PG&E’s Rule 23, Section B.3.b., which states that
"CCAs shall be solely responsible for having contractual or other arrangements
with their customers necessary to implement CCA consistent with all applicable
laws, Commission requirements and this Rule. PG&E shall not be responmbie for
monitoring, reviewing or enforcing such contracts or arrangements,”

3. PG&E’s Disparaging Characterizations of SIVPA’s CCA Program. As noted above,
PG&E should not, in any instance, disparage the quality of service provided under
SIVPA’s CCA program. Itis in this area, in particuiar, that PG&E’s conduct is most
egregious. Not only has PG&E’s comments been disparaging, they have been
provocative, inflammatory and injurious. The undeniable effect of such statements is the

creation of doubt, distrust, fear and confusion in the minds of customers.

a.

Described in paragraph 2.c., above, is a representations by PG&E that “After you
vote to approve PA-1, yon are taking a leap of faith.” _

Set forth as an attachment hereto is a document from a periodical in which
PG&E’s representative is quoted as referring to SIVPA’s rates as “feaser rates.
This representation was also made by Mr. John Nelson during the May 31, 2007
meeting in Fresno and during a workshop held on June 5, 2007 in the city of
Lemoore. Mr. Nelson stated something to the effect of "We have experience with
teaser rates from third-party suppliers, who then jettison from the marketplace.”
{The videotape from the mecting in Fresno is available, and PG&E can produce
its transcription of the Lemoore workshop, if the Commission needs to verify

whether these staterents were made.)

At a workshop held in the city of Lemoore on June 5, 2007, Mr. John Nelson
stated something to the effect of "We are concerned that there is an ox to be
gored here, and we do not want our customers to be the ox.” (Again, PG&E can
produce its transcription of the Lemoore workshop if the Commission needs to

verify whether this statement was made.)

? Also, to the extent that PG&E seeks to interfere with any contract between SJVPA’s
operating agent, Kings River Conservation District, and its supplier, grounds could exist for an
action relating to tortuous interference with such contract.
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CUSTOMER PROTECTION

: In your e-mail, you seem to justify PG&E’s actions by claiming that the kind of activities
described above “are not only legally proper but also in the best interests of our customers.” You
are wrong for a number of reasons. Anti-competitive activity along the lines PG&E is pursuing
is inherently uneconomic, and contrary to the best interests of customers. More importantly,
however, as clearly described in Assembly Bill 117 and in the Commission’s implementation of
CCA programs, customer protection is not best guarded by PG&E, as a competitor for
procurement services. Rather, customer protection is properly guarded by the processes set forth
under California law for public agencies, such as SJVPA and its members. As the Commission
has aptly stated, “[n]othing in AB 117 suggests that {the Commission] act as a forum to negotiate
or rule on disputes between CCAs and their customers. Many local governments provide utility
services and we have no evidence to suggest their consumer protections are lacking.” (ID.05-12-

041 at 19-20.)

The Comumnission has reviewed and certified the adequacy of STVPA’s consumer
protection mechanisms, as described in SIVPA’s Immplementation Plan. 1t is unavailing for
PG&E to justify its anti-competitive activity on a belief {feigned or otherwise) that such activity
is needed to safeguard the interests of customers.

REQUESTED ACTION

In light of the conduct described above, STVPA asserts that PG&E is violating various
orders and standards set forth by the Commission, and accordingly STVPA requests that PG&E
immediately cease such misconduct and similar such activities. I, in response to this request,
PG&L does not immediately cease such misconduct and similar such activities, SIVPA will
represent 1o the Commission that PG&E’s is engaging in “intentional” misconduct and will
request that the Commission impose commensurate penalties upon PG&E,

Your immediate attention to this matter is requested. Please contact me if you have any
guestions concerning the matters described herein.

Respectfully,

(/ﬂ' M

Secott Blaising
Attorney for the San Joaquin Valley Power Authority

Attachnients
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Pacific Gasand
Electric Company”

Jonathan 8. Pendleton 77 Beale Street, B30A
Atterney at baw San Francisco, DA 94105-1814

Madiing Address;

Maii Code B30A

P Q. Box 7442

San Francisce, CA 94120

4$15.873.2416
Fax: 415.973.5520

June 15, 2007 internet: J1Pe@pge.com

VIA EMAIL AND U.S. MAIL

Scott Blaising

Braun & Blaising, P.C.
915 L Street, Suite 1420
Sacramento, CA 95824

Dear Scott,

PG&E has reviewed your letter dated June 9, 2007 on behalf of the San Joaquin Valley
Power Authority.

The letter contains two critical misstatements that are addressed here.

First, page 3 of the letter asserts that “PG&E is prohibited from affirmatively acting to
retain a customer or group of customers in the provision of retail electric procurement
services.” This is patently untrue. The California Public Utility Commission (CPUC)
decisions authorizing Community Choice Aggregation (CCA) expressly permit PG&E to
affirmatively communicate with its customers regarding CCA, as long as the costs of
such communications are at shareholder expense and not included in PG&E’s rates. (Sec
D.05-12-041 at p. 23; see p. 62, Conclusion of Law 14.) Additionally, the CPUC
decisions do not in any way affect PG&E’s rights to communicate with public and
government officials on matters within their jurisdiction.

Second, your letter cites certain “standards of conduct” adopted by the Illinois Commerce
Commission as if they were applicable to CCA in California. Your letter even goes so
far as to allege that PG&E has “violated” these standards, without making it clear the
standards you reference are imported from another state. The linois standards do not
apply in California, they have not been adopted by the CPUC, and PG&E continues to
comply in full with all rules and requirements applicable to CCA in California, including

the rules and orders adopted by the CPUC.

In our communications on this matter with government officials, our customers and
members of the public, we intend to continue to be fair, factual and accurate, and we

would expect that STVPA would do the same.
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Finally, it is our understanding that SIVPA has been sharing its info ints wi
government officials of SIVPA’s member cities and countifs as offfizc'l;laiasi 2g$?<}ii?$ e
whether to go forward with SIVPA’s proposed CCA program as curfentiy formulated. It
does not appear that STVPA likewise shared PG&E’s response. For this reason, we w’ill
be prgv;dmg copies of this letter to those government officials to inform them ﬁsuat PG&E
is acting properly and fully in accordance with California law when it attempts to ask
questions and raise its concerns about SJVPA’s proposed CCA program.

If you have any questions, please feel free to give me a call.

Sincerely.

i W

o b ey,

Jon Pendleton

Attorney
Pacific Gas and Electric Company

IP/ad



