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DIGEST OF DIFFERENCES BETWEEN 
ADMINISTRATIVE LAW JUDGE YACKNIN’S PROPOSED DECISION 

AND THE ALTERNATE PROPOSED DECISION  
OF PRESIDENT PEEVEY 

 
Pursuant to Public Utilities Code Section 311(e), this is the digest of the substantive 
differences between the proposed decision of Administrative Law Judge Yacknin 
(mailed on November 19, 2012) and the proposed alternate decision of President Peevey 
(also mailed on November 19, 2012) in the matter of Application 12-03-026, the 
application of Pacific Gas and Electric Company for approval of amended Purchase and 
Sale Agreement between Pacific Gas and Electric Company (PG&E) and Contra Costa 
Generating Station LLC and for Adoption of Cost Recovery and Ratemaking 
Mechanisms. 
 

The proposed decision of Administrative Law Judge Yacknin denies the application. 

 The proposed decision concludes that Decision (D.) 10-07-045 does not authorize 
the Oakley project because (1) its authority extended only until the Commission’s 
subsequent LTPP review and determination, which concluded with the issuance 
of D.12-04-046, and (2) the Commission has yet to determine a need for new 
resources to integrate a 33% Renewables Portfolio Standard, which is currently 
under review in the 2012 LTPP (Rulemaking 12-03-014).  

 The proposed decision concludes that there is no specific, unique reliability need 
for the Oakley project, or system reliability risk posed by regulatory lag, or 
evidence that Oakley is the least-cost, best-fit alternative for meeting an as-yet 
undetermined need that provides a basis to approve the Oakley project outside 
of the LTPP process. 

 The proposed decision does not reach the issues of contract reasonableness or 
cost recovery mechanism. 

The proposed alternate decision of President Peevey grants the application.  

 The proposed alternate decision concludes that the Oakley project is authorized 
by D.10-07-045. 

 The proposed alternate decision concludes that compelling reasons of the Oakley 
project’s readiness to proceed and to serve as a hedge against risks caused by 
regulatory lag, its ability to reduce pollution and help integrate renewable 
resources, its use of less water than other conventional resources, and its likely 
beneficial impact on electricity market prices merit approval of the application. 

The proposed alternate decision approves the contract as reasonable and adopts a cost 
recovery mechanism. 
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DECISION DENYING APPLICATION FOR APPROVAL OF  

AMENDED PURCHASE AND SALE AGREEMENT 
 
1.  Summary 

This decision denies Pacific Gas and Electric Company’s application for 

approval of the amended agreement with Contra Costa Generating Station LLC 

for the purchase and sale of the Oakley Generating Station.  This proceeding is 

closed. 

2.  Project Description 

The proposed Oakley Generating Station (Oakley) project is a 

586 megawatt (MW) combined-cycle facility that would be located in Oakley, 

California.  Pursuant to the amended purchase and sale agreement (PSA), 

Contra Costa Generating Station LLC would construct and sell the 

Oakley project to Pacific Gas and Electric Company (PG&E), with a commercial 

on-line date of June 2016.  The transaction would result in an annual revenue 

requirement of approximately $200 million to allow PG&E to recover the 

non-fuel costs of constructing and operating the project. 

3.  Background 

The Commission’s biennial procurement review process, established 

pursuant to Assembly Bill 57 (Stats. 2002, ch. 835), Decision (D.) 04-01-050 and 

D.04-12-048, requires that investor-owned electric utilities submit long-term 

procurement plans that serve as the basis for utility procurement activities until 

refinement during the next biennial planning cycle.  Rulemaking (R.) 06-02-013 

(the 2006 Long-Term Procurement Proceeding (LTPP)) undertook the second 
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biennial procurement review1 and reviewed the utilities’ long-term procurement 

plans for 2007 to 2016.  D.07-12-052 (as modified by D.08-11-008) approved the 

2006 LTPP and, among other things, directed PG&E to issue a request for offer 

(RFO) to obtain contracts for 800 to 1,200 MW of new operationally flexible and 

dispatchable capacity by 2015. 

PG&E issued the 2008 RFO on April 1, 2008.  By Application 

(A.) 09-09-021, PG&E sought Commission approval of the results of the 2008 

RFO, including the Oakley project PSA.2  By D.10-07-045, issued on July 29, 2010, 

the Commission approved some of the results of the 2008 RFO, but not the 

Oakley PSA.  However, the Commission provided that PG&E may renew its 

request for approval of the Oakley PSA prior to its next RFO upon showing that 

it had all necessary permits, and that a need for the capacity had opened up by 

(1) the failure of approved projects, (2) the early retirement of once-through 

cooling (OTC) plants, or (3) the California Independent System Operators’ 

(CAISO) issuance of its final report on its renewable resource integration study 

demonstrating significant negative reliability risks from integrating a 33% 

Renewables Portfolio Standard (RPS). 

By petition filed on August 23, 2010, PG&E petitioned to modify 

D.10-07-045 to approve the Oakley PSA, on the basis that PG&E and Contra 

Costa Generating Station LLC had amended the PSA to delay the commercial 

on-line date to June 2016.  By D.10-12-050, the Commission granted the petition 

and approved the amended Oakley PSA.  The Court of Appeals annulled 

                                              
1  R.04-04-003 (the 2004 LTPP) undertook the first of the biennial procurement reviews 
and reviewed the utilities’ long-term procurement plans for 2005 to 2014. 
2  The original Oakley project PSA had a commercial on-line date of June 2014. 
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D.10-12-050 for the Commission’s failure to afford the parties the procedural 

rights to be apprised of the issues to be considered pursuant to Pub. Util. Code 

§ 1701.1(b) and Rule 7.3, to conduct discovery, and to seek evidentiary hearing 

on the new issues presented by the petition.  (TURN v. California Public Utilities 

Commission, Case No. A.132439, March 16, 2012 [unpublished].) 

Meanwhile, because the 2006 LTPP had just concluded with the issuance of 

D.07-12-052 immediately before the institution of R.08-02-007 (the 2008 LTTP), 

the Commission determined that, rather than requiring the utilities to file new 

procurement plans, the 2008 LTTP would address a series of policy proposals to 

refine technical practices used to develop resource and procurement plans, and 

consider other procedural matters.  Order Instituting Rulemaking 10-05-006 (the 

2010 LTTP) closed R.08-02-007 and undertook the review of the utilities’ 

long-term procurement plans for 2011 to 2020.  That review concluded with the 

issuance of D.12-04-046, which approved a settlement to defer generation 

procurement until after 2020.  R.12-03-014 (the 2012 LTPP), undertaking the 

review of the utilities' long-term procurement plans for 2013 to 2022, is currently 

pending. 

By this application, PG&E renews its request for approval of the amended 

Oakley PSA and for associated ratemaking and cost recovery.  After the 

prehearing conference (PHC) on May 22, 2012, the assigned Commissioner 

issued a scoping memo and ruling on May 25, 2012, identifying the issues to be 

determined by the Commission in resolving the application and setting a 

schedule for addressing those issues.  The issues are summarized as follows: 

1. Authority and Need: 

a. Does approval of the Oakley PSA require a certificate of 
public convenience and necessity (CPCN) pursuant to 
D.12-04-046 and/or Pub. Util. Code § 1001 et seq.? 
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b. Is the Oakley PSA barred by D.12-04-046 for being 
utility-owned generation (UOG) procured outside of a 
competitive process and not needed to meet PG&E’s 
authorized procurement due to a failed request for 
offers?3 

c. Is the Oakley PSA barred or authorized pursuant to 
D.07-12-052, which requires all UOG to be selected 
through a competitive process unless it is needed to 
meet a specific, unique reliability issue?4 

d. Is the Oakley project barred or authorized pursuant to 
D.10-07-045? 

i. Does the Oakley project have all necessary permits? 

ii. Has the CAISO issued its final report on its 
renewable resource integration study demonstrating 
significant negative reliability risks from integrating 
a 33% RPS?5 

e. Is there a need to procure new UOG outside of the 
Commission’s on-going LTPP process and in exception 
to Commission policies and precedents regarding long-
term procurement?  

2. Contract reasonableness:  Is the Oakley PSA reasonable?  

3. Ratemaking and cost recovery treatment:  What ratemaking and cost 
recovery treatment should apply to the Oakley project, considering but 
not limited to the ratemaking and cost recovery treatment that was 

                                              
3  PG&E stipulated that the project is not needed to meet its authorized procurement 
due to a failed request for offers.  (May 22, 2012, PHC Transcript (Tr.) at 16.)  
4  PG&E stipulated that the other authorized purposes for procuring UOG outside of a 
competitive process pursuant to D.07-12-052 (to mitigate market power, because the 
project is a preferred resource, or because the project is a unique opportunity) do not 
apply.  (PHC Tr. at 15.) 
5  PG&E stipulated that the other authorized conditions for renewing this application 
pursuant to D.10-07-045 (failure of approved projects, or early retirement of 
once-through cooling plants) do not apply.  (PHC Reporter’s Transcript (RT) at 12-13.)   
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adopted in A.09-09-021, updated to reflect the 2016 commercial 
operation date?  

Evidentiary hearings were held on August 15 through August 17, and 

August 20, 2012.  Parties filed opening briefs on September 17, 2012, and reply 

briefs on October 1, 2012, upon which the record was submitted.6 

4.  Application for Approval of the 
Oakley PSA Does Not Require A CPCN 

Pub. Util. Code §1001 prohibits a utility from beginning the construction of 

major utility plant “without first having obtained from the commission a 

certificate that the present or future public convenience and necessity require or 

will require such construction.”  Contra Costa Generating Station LLC, as the 

developer of the Oakley project, is the owner of the project until and unless it is 

transferred to PG&E pursuant to the PSA.  Accordingly, pursuant to the plain 

language of Section 1001, 7 PG&E does not require a CPCN for approval of the 

Oakley PSA. 

Some of the parties argue that this strict interpretation of 

Section 1001would create a loophole by which the Oakley project might be 

constructed without a Commission determination of need for the project.  This 

argument overlooks the Commission’s responsibility and authority to ensure 

                                              
 6  The September 18, 2012, informal ruling of the ALJ granting PG&E’s, DRA, CARE, 
and the Coalition of California Utility Employees’ and California Unions for Reliability 
Energy’s(CUE/CURE) motions to file opening and closing briefs under seal is hereby 
affirmed.  The September 27, 2012, informal ruling of the ALJ granting Communities for 
a Better Environment’s (CBE) motion to introduce evidence into the record is hereby 
affirmed.  The September 27, 2012, informal ruling of the ALJ granting Contra Costa 
Generating Station, LLC’s motion to withdraw its motion for party status is hereby 
affirmed.  All other pending motions are deemed denied.  
7  All statutory references are to the Public Utilities Code. 
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that "[a]ll charges demanded or received by any public utility ... shall be just and 

reasonable" (Section 451) and the statutory constraint that "no public utility shall 

change any rate :  except upon a showing before the commission and a finding 

by the commission that the new rate is justified" (Section 454(a)).  We enforce 

these requirements by approving rate recovery only for utility costs that are 

necessary and reasonable, regardless of whether they are incurred as a result of 

utility construction of major plant, or purchase of major plant, or purchase of 

power without the acquisition of major plant, or indeed any capital and 

operations and maintenance cost.  For example, rate recovery of power purchase 

costs is contingent upon the Commission’s “certification” that the purchases are 

needed and reasonable, typically (in the context of the LTPP procedures) upon 

review of a utility’s request for approval of the results of an RFO.  Rate recovery 

of forecasted capital and operations and maintenance costs is contingent upon 

the Commission’s “certification” that they are needed and reasonable, typically 

in the utilities’ general rate cases.  Those determinations are not “CPCNs” 

pursuant to Section 1001, although they effectively certify that the costs are 

publicly convenient and necessary. 

Likewise here, in this application, we review the need for and 

reasonableness of the proposed Oakley PSA.  Contra Costa Generating Station 

LLC does not require our determination of need and reasonableness in order to 

construct its project, and arguably PG&E does not require it, either, as a 

prerequisite to purchasing the project.  PG&E does, however, require our 

determination of need and reasonableness in order to recover its costs of the 

project in rates.  Although such determination is not a CPCN under these 

circumstances, the issue of need and reasonableness for PG&E to incur and 

recover the costs of the Oakley project is squarely before us. 
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5.  D.12-04-046 Supersedes Authority for the 
Oakley Project Pursuant to D.07-12-052, 
But Not Pursuant to D.10-07-045 

D.12-04-046 bars UOG unless it is needed to meet the utility’s authorized 

procurement due to a failed RFO.  Thus, as set forth in the scoping memo, we 

consider whether D.12-04-046 bars the amended Oakley PSA for being UOG 

procured outside of a competitive process and not needed to meet PG&E’s 

authorized procurement due to a failed request for offers.  Put another way, the 

issue is whether D.12-04-046 supersedes authority for the Oakley PSA pursuant 

to D.07-12-052 and/or D.10-07-045, or otherwise binds the Commission from 

approving the Oakley PSA. 

5.1.  D.12-04-046 supersedes Authority 
for UOG Pursuant to D.07-12-052 

D.12-04-046 supersedes authority pursuant to D.07-12-052 to procure 

UOG.  D.07-12-052, which was issued in the 2006 LTPP (R.06-02-013), established 

our policy to allow a utility to procure UOG outside of a competitive process if, 

among other things not at issue here, it is needed to meet a specific, unique 

reliability issue.  D.12-04-046, which was issued in the 2010 LTPP (R.10-05-006), 

amended that policy to bar UOG unless it is needed to meet the utility’s 

authorized procurement due to a failed request for offers.  These policies were 

established in rulemakings for all electric utilities, and are applicable to all 

electric utilities.  To the extent that PG&E seeks approval of the Oakley PSA on 

the basis of the Commission’s LTPP policies, this application is governed by the 

Commission’s most recent statements of such policies. 

PG&E argues that D.12-04-046 (dated April 19, 2012) should not be 

applied retroactively to this application, which was filed a month previously on 

March 30, 2012.  To the contrary, PG&E does not have a vested right to the 
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application of Commission policy as it existed at the time PG&E filed this 

application.  Neither Commission custom nor logic supports the view that the 

Commission should evaluate this application on the basis of a snapshot of the 

world as it existed on the date that a proceeding is opened.  Indeed, on that 

premise, we would be obliged to ignore all record evidence of events that 

occurred since that date including, e.g., testimony of Independent Energy 

Producers (IEP) witness Monsen in the 2012 LTPP proceeding regarding the lead 

time for constructing new resources (see PG&E opening brief at 24), testimony of 

PG&E witness Maring who described continuing construction activities to date 

(id. at 37), the CAISO’s public statements and its testimony in the 2012 LTPP 

regarding the need for resources to integrate the 33 percent RPS (id. at 42-43), and 

the 2012 LTPP scoping memo that indicates that the earliest the Commission will 

issue a decision in that matter will be December 2012 (id. at 51).  That is not the 

case. 

5.2.  D.12-04-046 Does Not Supersede Authority 
for the Oakley Project Pursuant to D.10-04-075 

D.12-04-046 does not supersede authority for the Oakley PSA pursuant 

to D.10-07-045.  D.10-07-045, which issued in PG&E’s application for approval of 

the results of its 2008 RFO (A.09-09-021), conferred specific authority on PG&E to 

renew its application for the Oakley PSA under certain circumstances.  

D.10-07-045 conferred this specific authority within the scope of PG&E’s 

particular procurement need as previously determined in the 2006 LTPP and the 

offers vetted in PG&E’s application for approval of the results of its authorized 

2008 RFO.  Just as a specific provision prevails over a general provision for 

purposes of statutory construction, the specific authority to renew a request for 

the Oakley PSA as conferred by D.10-07-045 prevails over the general policy 
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against UOG unless it is needed to meet the utility’s authorized procurement due 

to a failed request for offers. 

5.3.  D.12-04-046 Does Not 
Bind the Commission 

It is well-established that the Commission is not bound by its own 

precedent.  (In re Pacific Gas & Electric Co. (1988) 30 CPUC2d 189, 223-225.)  

D.12-04-046 does not bind the Commission from approving the amended Oakley 

PSA contrary to any established policy. 

6.  D.07-12-052 Does Not Provide 
Authority for the Oakley Project 

D.07-12-052 requires all UOG to be selected through a competitive process 

unless, among other things not at issue here, it is needed to meet a specific, 

unique reliability issue.  PG&E maintains that, to the extent that the requirements 

of D.07-12-052 apply to the Oakley project, it meets those requirements because 

there is a specific and unique reliability need for new, flexible resources by 

2017-2018 as identified by the CAISO, and the Oakley project is the only means 

to address this need in sufficient time. 

As discussed above, D.07-12-052’s policy allowing UOG if needed to meet 

a specific, unique reliability issue is superseded by D.12-04-046, which bars UOG 

unless it is needed to meet the utility’s authorized procurement due to a failed 

request for offers.  However, we address PG&E’s claims that the Oakley project 

is needed to satisfy a specific, unique reliability issue in the context of whether 

there is a basis for approving it outside of the LTPP process (scoping memo 

issue 1.e) in Part 8.1, below. 
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7.  The Commission Has Yet to Determine a 
Need for New Resources to Integrate 
A 33% RPS 

D.10-07-045 provided that PG&E may renew its request for approval of the 

Oakley PSA, “prior to the next PG&E [long-term] RFO,” upon showing that it 

had all necessary permits, and that a need for the capacity had opened up by, 

among other things not at issue here, the CAISO’s issuance of its final report on 

its renewable resource integration study demonstrating significant negative 

reliability risks from integrating a 33% RPS.  (D.10-07-045 at 40-41.)  D.10-07-045 

does not provide authority for approving the amended Oakley PSA for the 

reasons discussed below. Accordingly, we do not reach the issue of whether the 

Oakley project has its necessary permits. 

7.1.  The Application is Beyond the Authority 
Granted by D.10-07-045 

First, the application is untimely with respect to the scope of authority 

granted by D.10-07-045.  D.10-07-045, which addressed the results of PG&E’s 

2008 RFO, allowed PG&E to renew its request for approval of the Oakley PSA 

“prior to the next PG&E [long-term] RFO.”  In so doing, D.10-07-045 carried the 

expectation that PG&E’s next RFO would timely issue pursuant to its next 

approved procurement plan.  As it turned out, the subsequent LTPP 

(R.08-02-007, the 2008 LTPP) did not review or approve utility procurement 

plans for 2009 to 2018.  However, the Commission did undertake review of 

utility procurement plans for 2011 to 2020 in R.10-05-006 (the 2010 LTPP).  That 

review concluded with the determination, upon approval of a settlement to defer 

new generation procurement until after 2020, that no new generation is needed 

in the meantime.  (D.12-04-046 at 11-12.)  With that determination, the authority 
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to renew a request for approval of the Oakley PSA pursuant to D.10-07-045 

expired. 

7.2.  The Commission Has Yet to 
Determine a Need for New Resources 
to Integrate a 33% RPS 

Second, the Commission has yet to determine whether the CAISO’s 

renewable resource integration study establishes a need for new resources in 

order to avoid significant reliability risks from integrating a 33% RPS.  We 

initiated our review of the CAISO’s study in workshops in the 2010 LTPP 

(R.10-05-006), and the CAISO served prepared testimony in the proceeding on 

July 1, 2011.  (Ex. 6 at 5-8.)  However, the proceeding was resolved without a 

determination of the need for new resources to integrate a 33% RPS.  Instead, the 

Commission approved a settlement among most of the active parties, which it 

characterized as: 

[…] in essence, a punt.  The settling parties have agreed to 
defer determination of the core issue in this proceeding: the 
utilities’ future need for additional generation.  To the 
extent there may be any such need, it appears to be 
primarily driven by the necessity to integrate higher levels 
of renewable generation onto the system, in anticipation of 
a 33% renewable portfolio standard (RPS) target.  The 
settling parties state that: “There is general agreement that 
further analysis is needed before any renewable integration 
resource need determination is made.”  [Citation omitted.] 

(D.12-04-046 at 6.) 

As of the date of this decision, the Commission continues to review the 

CAISO’s work in the 2012 LTPP (R.12-03-014), where the CAISO has offered 

testimony that “the ISO is continuing its study work [regarding the potential 

need for system capacity needed to integrate renewable resources] and believes 

the ultimate system decision can be taken up in 2013 after being informed by the 
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commission’s decision on local capacity needs at the end of this year.”  (Ex. 30 

at 2.)  Accordingly, PG&E’s renewed application for approval of the Oakley 

project pursuant to D.10-07-045 is premature. 

Granted, the plain language of D.10-07-045 refers, not to a Commission 

determination of need, but only to a demonstration of need by the CAISO’s 

renewable integration study: 

Prior to the next PG&E LTRFO the conditions under which 
PG&E may resubmit the Oakley Project are, if: 

[…]  

3) If the final results from the CAISO Renewable 
Integration Study demonstrates that, even with the projects 
approved by the Commission, there are significant 
negative reliability risks from integrating a 33% Renewable 
Portfolio Standard. 

(D.10-07-045 at 40-41.)  Thus, PG&E maintains that D.07-10-045 does not require 

a specific determination of need by the Commission. 

We necessarily interpret D.10-07-045 to require, as a condition to PG&E 

renewing its request for approval of the Oakley PSA, the Commission’s 

independent determination that there are significant reliability risks from 

integrating a 33% RPS and of a need for new generation in order to avoid them.  

To do otherwise would be an impermissible delegation of the Commission’s 

authority and responsibility to establish resource adequacy requirements for all 

load-serving entities.  (Pub. Util. Code § 380(a).)  While it is appropriate and, 

indeed, statutorily mandated for the Commission to consult the CAISO 

regarding resource adequacy requirements (Pub. Util. Code § 380(a)), the 

Commission cannot delegate the determination of need to the CAISO. 
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8.  There is no Other Compelling Record 
Basis to Approve the Oakley Project 

PG&E maintains that, even if the Commission determines that D.07-12-052 

and D.10-07-045 do not apply, the Commission should nevertheless approve the 

Oakley project pursuant to our broad authority under Pub. Util. Code § 701 to do 

all things which are necessary and convenient in the exercise of our authority 

over public utilities.  As discussed below, we do not find a compelling basis to 

approve the amended Oakley PSA in exception to the Commission’s long-term 

planning policies and procedures. 

8.1.  Specific, Unique Need8 

PG&E asserts that there is a specific, unique reliability need for the 

Oakley project as evidenced by various statements of the CAISO, including its 

Sutter Waiver Petition at the Federal Energy Regulatory Commission (FERC), 

opining as to the need for an estimated 3570 MW of new capacity by 2017-2018.  

(PG&E opening brief 30; PG&E reply brief at 18 and throughout.)  PG&E’s use of 

this hearsay evidence as evidence of the truth of the matters asserted violates due 

process and the repeated rulings of the administrative law judge at evidentiary 

hearing.  (RT at 22-24.)  The CAISO is not a party to this proceeding, so there has 

been no opportunity to probe its out-of-record statements in the context of the 

specific issues presented here. Conversely, the CAISO was a party to the 2010 

LTPP and the settlement approved by D.12-04-046, in which the settling parties 

(including PG&E) stipulated that: 

                                              
8  Although D.07-12-052, which used this term in the context of limiting UOG to 
circumstances of a failed RFO and a specific, unique reliability issue, is superseded for 
this purpose as discussed in Part 6, we consider whether a specific, unique reliability 
issue otherwise compels approval of the Oakley project. 
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The resource planning analyses presented in this 
proceeding do not conclusively demonstrate whether or 
not there is need to add capacity for renewable integration 
purposes through the year 2020, the period to be addressed 
during the current LTPP cycle [….]  There is general 
agreement that further analysis is needed before any 
renewable integration resource need determination is 
made [….]  [T]he Commission should, in collaboration 
with the CAISO, continue the work undertaken thus far in 
this proceeding to refine and understand the future need 
for new renewable integration resources, either as an 
extension of the current LTPP cycle or as part of the next 
LTPP. 

 (R.10-05-006, Motion for Expedited Suspension of Track I Schedule, and for Approval of 

Settlement Agreement, August 3, 2011, Attachment at 5, approved in D.12-04-046.)  

Furthermore, the CAISO is a party to the 2012 LTPP where it has offered 

testimony and been subject to cross-examination, and where the Commission 

will ultimately determine this issue. 

Even assuming the CAISO’s stated need for 3570 MW of additional 

capacity by 2017-2018 to be true, it is not a specific or unique reliability issue.  

Rather, it would be a pervasive, general need that is more appropriately 

addressed in a comprehensive manner, as is done in our long-term planning 

process. 

8.2.  System Reliability Risks 
Posed by Regulatory Lag 

PG&E asserts that the Oakley project is needed to mitigate system 

reliability risks posed by regulatory lag.  In addition to any need that may 

ultimately be determined in the 2012 LTPP proceeding, PG&E asserts that there 

may be a need for new generation resources in the event of the failure or delay of 

proposed generation projects and/or the early retirement of Southern California 

Edison Company’s San Onofre Nuclear Generating Station (SONGS) and PG&E’s 
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Diablo Canyon nuclear generating plant.  PG&E asserts that, given the lengthy 

amount of time required to develop and build projects in California, as well as 

the time for the Commission to make a need determination and for the utility to 

develop and conduct an RFO and obtain Commission approval of its results, it is 

unlikely projects other than the Oakley project will be available to meet that 

need.  PG&E asserts that, if the Commission does not approve the Oakley PSA in 

this application, the Oakley project will cease to be available or at least more 

costly when that urgent need arises.   

We find that the public interest in adhering to our established 

long-term planning procedures and practices outweighs these system reliability 

risks.  First, as discussed previously, the Commission has yet to determine a need 

for new generation resources, much less the characteristics of such resources, and 

there is no basis to find such need on the record of this proceeding.  It is therefore 

impossible to determine whether the Oakley project is the least-cost, best-fit 

alternative for meeting an as-yet-to-be-determined need for new generation 

because, by definition, the existence and characteristics of such need have yet to 

be determined. 

Second, as the Commission recently determined when we carefully 

considered the ramifications of approving the settlement in the 2010 LTPP, the 

public interest in conducting a sound analysis of need for procurement 

outweighs the risk that new generation is needed:   

If there is in fact a pressing need for procurement of more 
generation, approving the settlement and deferring that 
procurement would not be in the public interest.  That 
determination, however, must be made based upon the 
record of this proceeding, which in this case means that the 
analysis of whether the settlement is in the public interest 
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is similar to the above analysis of whether the proposed 
settlement is reasonable in light of the whole record. 

As discussed above, we conclude that it is reasonable to 
defer authorization of procurement of new generation. 
Given the record currently before us, deferring 
procurement of new generation will not cause a problem. 
The record clearly supports a conclusion that no new 
generation is needed by 2020, and the record does not 
clearly support a conclusion that new generation is needed 
even after 2020.  

Deferring authorization for such procurement is not 
adverse to the public interest, and two additional factors 
lead to the conclusion that deferring procurement 
authorization is in the public interest.  First, if there is no 
need to authorize procurement of generation, then there is 
no need to incur the costs for procurement of generation, 
meaning that deferral of that procurement results in lower 
rates.  Second, what the parties propose to do with more 
time – conduct a better analysis of the need for 
procurement, particularly for renewables integration, with 
updated information – may provide a significant benefit. 
Accordingly, we conclude that the proposed settlement’s 
deferral of generation procurement is in the public interest, 
and we approve the proposed settlement. 

(D.12-04-046 at 11-12.) 

While the possibility of the early retirement of SONGS looms, it is not 

apparent that the Oakley project is the least cost/best fit to address that 

development.  As for Diablo Canyon, any prediction of its early retirement is 

entirely speculative on this record.  Finally, as for the failure or delay of 

proposed generation projects, the Commission has previously considered and 

rejected the notion that a utility’s need determination should be increased to 

reflect such contingencies, stating it “would expect the [investor owned utilities] 

to handle this contingency in a similar manner that they did with the many 
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viability challenges that plagues the vertically integrated utility era – delaying 

retirements (in this case, by via contract extensions with aging facilities) until 

these uncertainties are addressed.”  (D.07-12-052 at 94-95.)  These potential 

developments do not merit abandoning our established LTPP practices and 

procedures.  Rather, they are best monitored and addressed in the course of our 

established LTPP process. 

Third, it is not evident that the only means of developing new 

generation in sufficient time to meet an as-yet undetermined need is with the 

Oakley project.  Even assuming that the 2012 LTPP results in a determination of 

need for new generation beginning in 2018, it is reasonable to expect that results 

of an RFO to meet that need can be approved and on-line in a timely fashion. 

PG&E testifies that, based on its experience with its 2004 and 2008 

LTRFOs, it takes 16 months to develop and conduct an RFO for new generation 

resources, not counting the time required to bring an application and obtain 

Commission approval of its results.  (Ex. 2 at 9.)  However, the Commission has 

also seen, in the case of Southern California Edison Company’s Summer 2007 

RFO, this process take only three months from the time the utility was directed to 

procure new generation to the time the utility brought an application for 

approval of the winning bid, and Commission approval of the application two 

months later.  (See D.07-01-041, In re Long Beach Generation Facility.)  While this 

example is exceptional, it illustrates that an RFO process need not take 16 months 

to complete and that the Commission can likewise process a compelling 

application expeditiously. 

Regardless of whether it is feasible to develop and conduct an RFO in a 

timely fashion, PG&E argues that new projects cannot be developed in sufficient 

time to meet a 2018 need.  PG&E asserts that potential projects identified by the 
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parties generally do not have permits, final configurations or, in some cases, 

CAISO queue positions.  (PG&E opening brief at 27 and reply brief at 16.)  

However, as stated in the July 25, 2012, data response of Fairfield/Madera upon 

which PG&E relies for this assertion, the proposed configurations are being 

updated to reflect the latest PG&E and CAISO requirements and attributes of 

renewable integration needs, Fairfield/Madera expect each project to complete 

development and permitting work to achieve a commercial operation date in 

2017,  and that, pursuant to an CAISO memo on the subject, Fairfield/Madera 

expect to obtain a Large Generator Interconnection Agreement (LGIA) in 

mid-2015 and a commercial operation date in 2017.  (Ex. 33.)  PG&E asserts that 

three other facilities identified by DRA may never be developed.  (PG&E opening 

brief at 28 and reply brief at 15.)  However, the testimony of CUE/CURE witness 

Marcus upon which PG&E relies for this assertion makes no mention of the 

projects’ developmental status beyond noting that one of the projects is still in 

process of obtaining one of its permits, a second of the projects has potential 

transmission constraints and will be dependent for its interconnection on new 

substations that are not yet constructed, and two of the three projects currently 

lack a buyer for their output.  (Ex. 4-C at 4-6.)  The weight of the evidence does 

not support a finding that new projects cannot be developed in time to meet a 

2018 need. 

On balance, in the absence of evidence beyond mere speculation that 

there will be an urgent need for new generation by 2018, that it will not be 

possible to conduct a timely RFO and obtain Commission approval of its results, 

and that it will not be possible for projects to be developed in time to meet this 

hypothetical need, we find that the public interest in adhering to our established 
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long-term planning procedures and practices outweighs these system reliability 

risks. 

8.3.  Benefits of the Oakley Project 

PG&E asserts that the Commission should approve the Oakley project 

because of its numerous attributes and for being the least cost/best fit to meet 

system needs.  The record demonstrates that the Oakley project would use state-

of-the-art (or nearly state-of-the-art)9 technology with substantially better 

operating capabilities than existing facilities as well as other facilities currently 

under construction.  It has the lowest or one of the lowest heat rates in California 

for a combined-cycle facility.  It has the best start-up times of any combined-cycle 

facility in PG&E’s portfolio.  To the extent that the Oakley project was to replace 

less efficient resources, it would cause a decrease in overall electricity system 

greenhouse gas emissions.  To the extent that the Oakley project was to foster the 

addition of renewable generation into the system, it would further reduce system 

greenhouse gas emissions.10  PG&E also asserts that the Oakley project would 

likely have a beneficial impact on market prices because, due to its low heat rate, 

its bidding into the CAISO markets would have the net effect of lowering the 

single-price auction market price. 

Nevertheless, as discussed previously, it is impossible to determine 

whether the Oakley project is the least-cost, best-fit alternative for meeting an as-

                                              
9  Some of the parties dispute whether the technology is state-of-the-art given the 
passage of time since it was first proposed. 
10  Some of the parties dispute whether, due to its permitted air pollution emissions 
limits, the Oakley project would be able to offer the type of flexible operation, i.e., fast 
ramping and quick starts, rather than as a baseload resource as was presented in the 
2008 RFO. 
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yet-to-be-determined need for renewable resources integration because, by 

definition, the existence and characteristics of such need have yet to be 

determined.  Just as the fact that a new car may be more efficient (and hotter) 

than one’s current ride is not determinative of whether it is financially prudent to 

trade up, the fact that the Oakley project is more efficient and flexible than 

PG&E’s existing fleet is not determinative of whether it is prudent for ratepayers 

to incur its costs. 

8.4.  Resource Planning Uncertainty and 
Risk Under California Regulatory Framework 

PG&E asserts that California has a reputation for being one of the most 

difficult states in which to permit and site new resources, and that resource 

planning has become more uncertain due to the absence of planning criteria for 

integrating renewable generation.  PG&E argues that these conditions support 

erring on the side of excess capacity and deviating from past practices to approve 

the Oakley project. 

To the contrary, deviating from past practices to approve new 

generation in the absence of any planning criteria to support it will increase 

uncertainty and risk, not decrease it.  The way to reduce uncertainty and risk 

under California’s regulatory framework is to establish planning criteria and 

procedures, and to adhere to them. 

9.  Contract Reasonableness 
and Cost Recovery 

For the reasons discussed above, we do not approve the amended Oakley 

PSA.  Accordingly, we do not reach the issues of whether the terms of the 

amended Oakley PSA or PG&E’s rate recovery proposal are reasonable. 
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10.  Comments on Proposed Decision 

The proposed decision of the ALJ in this matter was mailed to the parties 

in accordance with Section 311 of the Public Utilities Code and comments were 

allowed under Rule 14.3 of the Commission’s Rules of Practice and Procedure.  

Comments were filed on __________________, and reply comments were filed on 

__________________ by __________________. 

11.  Assignment of Proceeding 

Michael R. Peevey is the assigned Commissioner and Hallie Yacknin is the 

assigned ALJ in this proceeding. 

Findings of Fact 

1. The original Oakley PSA, with its June 2015 on-line date, was solicited in 

the 2008 RFO pursuant to D.07-12-052 (the decision on the 2006 LTPP) for 

purposes of procuring new capacity by 2015. 

2. The amended Oakley PSA has a June 2016 on-line date. 

3. The Commission has yet to determine whether there is a need for new 

resources in order to avoid significant reliability risks from integrating a 33% 

RPS. 

4. D.12-04-046 approved a settlement in which the settling parties, including 

PG&E and the CAISO, stipulated that the resource planning analyses presented 

in the 2010 LTPP did not conclusively demonstrate whether or not there is need 

to add capacity for renewable integration purposes through the year 2020, that 

further analysis is needed before any renewable integration resource need 

determination is made, and that it should be made either as an extension of the 

then-current 2010 LTPP cycle or as part of the next LTPP. 

5. As of the date of this decision, the Commission continues to review the 

CAISO’s work in the 2012 LTPP (R.12-03-014). 
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6. While the possibility of the early retirement of SONGS looms, it is not 

apparent that the Oakley project is the least cost/best fit to address that 

development. 

7. Any prediction of the early retirement of the Diablo Canyon nuclear 

facility is entirely speculative on this record. 

8. It is reasonable to expect a utility to handle the contingency of delayed or 

failed generation projects by delaying retirements, i.e., by contract extensions 

with aging facilities. 

9. Even assuming that the 2012 LTPP results in a determination of need for 

new generation beginning in 2018, it is reasonable to expect that results of an 

RFO to meet that need can be approved and on-line in a timely fashion. 

10. The weight of the evidence does not support a finding that new projects 

cannot be developed in time to meet a 2018 need. 

11. It is impossible to determine whether the Oakley project is the least-cost, 

best-fit alternative for meeting an as-yet-to-be-determined need for renewable 

resources integration because, by definition, the existence and characteristics of 

such need have yet to be determined. 

Conclusions of Law 

1. The amended Oakley PSA is not subject to Pub. Util. Code §1001. 

2. Approval of the amended Oakley PSA and rate recovery of its costs is 

subject to a Commission determination that the amended Oakley PSA is needed 

and reasonable pursuant to Pub. Util. Code §§ 451 and 454(a). 

3. The Commission’s general long-term procurement planning policy barring 

UOG unless it is needed to meet the utility’s authorized procurement due to a 

failed request for offers, adopted in D.12-04-046 (2010 LTPP decision), supersedes 

the Commission’s previous general long-term procurement planning policy, 
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adopted in D.07-12-052 (2006 LTPP decision), which allowed a utility to procure 

UOG outside of a competitive process if, among other things not at issue here, it 

is needed to meet a specific, unique reliability issue. 

4. PG&E does not have a vested right to the application of Commission 

policy as it existed at the time the application was filed. 

5. D.12-04-046 (2010 LTPP decision) does not supersede the specific authority 

conferred in D.10-07-045, which issued in PG&E’s application for approval of the 

results of its 2008 RFO (A.09-09-021), to renew its application for the Oakley PSA 

under certain circumstances. 

6. D.12-04-046 does not bind the Commission from approving the amended 

Oakley PSA contrary to any established policy. 

7. D.10-04-075’s authority to bring a renewed application for approval of the 

Oakley PSA extended only until PG&E’s subsequent RFO or the Commission’s 

subsequent determination of need for new generation resources. 

8. With the Commission’s determination in the 2010 LTPP that no new 

generation is needed (D.12-04-046), D.10-04-075’s authority to bring a renewed 

application for approval of the Oakley PSA expired. 

9. In providing that PG&E may renew a request for approval of the Oakley 

PSA in the event that the CAISO issued its final report on its renewable resource 

integration study demonstrating significant negative reliability risks from 

integrating a 33% RPS, D.10-07-045 did not delegate to the CAISO the 

Commission’s responsibility to independently determine whether there are such 

risks and whether there is a need for new generation in order to avoid them to 

the CAISO. 
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10. Hearsay statements of the CAISO opining as to the need for an estimated 

3570 MW of new capacity by 2017-2018 may not be used as evidence of the truth 

of the matter asserted. 

11. The public interest in adhering to our established long-term planning 

procedures and practices outweighs the system reliability risks posed by 

regulatory lag. 

12. The way to reduce uncertainty and risk under California’s regulatory 

framework is to establish planning criteria and procedures, and to adhere to 

them. 

13. The application for approval of the amended Oakley PSA should be 

denied. 

14. Because we do not approve the amended Oakley PSA, we do not reach the 

issues of whether the terms of the amended Oakley PSA or PG&E’s rate recovery 

proposal are reasonable. 

15. The ALJ’s September 18, 2012, informal ruling granting motions to file 

opening and closing briefs under seal should be affirmed. 

16. The ALJ’s September 27, 2012, informal ruling granting CBE’s motion to 

receive evidence should be affirmed. 

17. The ALJ’s September 27, 2012, informal ruling granting Contra Costa 

Generating Station, LLC’s motion to withdraw its motion for party status should 

be affirmed. 

18. All other pending motions should be deemed denied. 

19. A.12-03-026 should be closed. 
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O R D E R  
 

IT IS ORDERED that: 

1. The March 20, 2012, application of Pacific Gas and Electric Company 

(PG&E) (U39E) for Approval of Amended Purchase and Sale Agreement 

Between PG&E and Contra Costa Generating Station LLC and for Adoption of 

Cost Recovery and Ratemaking Mechanisms is denied. 

2. The Administrative Law Judge’s September 18, 2012, informal ruling 

granting motions to file opening and closing briefs under seal is affirmed. 

3. The Administrative Law Judge’s September 27, 2012, informal ruling 

granting Communities for a Better Environment’s motion to receive evidence is 

affirmed. 

4. The Administrative Law Judge’s September 27, 2012, informal ruling 

granting Contra Costa Generating Station, LLC’s motion to withdraw its motion 

for party status is affirmed. 

5. All other pending motions are deemed denied. 

6. Application 12-03-026 is denied. 

7. Application 12-03-026 is closed. 

This order is effective today. 

Dated      , at San Francisco, California. 
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