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0. P. MURPHY PRODUCE COMPANY,
INC.,, A Texas Corporation,

vS.

UNION PACIFIC RAILROAD COMPANY
(“UP”)’

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF
CALIFORNIA

Case (“C.”) 12-12-006

Complainant, (Filed 12-14-12)

Defendant.

R o Y

CROSSING AGREEMENT
AND RIGHT OF ENTRY

BETWEEN
0. P. MURPHY PRODUCE COMPANY, INC.
WELLS FARGO BANK N.A., TRUSTEE OF THE MARIA FIELD TRUST
AND
UNION PACIFIC RAILROAD COMPANY
UPRR FOLDER NO. 2811-97

RELATING TO
CROSSING IDENTIFICATION DOT NUMBER 752161W
CPUC IDENTIFICATON NUMBER 001E-135.95-X

NEAR
SOLEDAD, MONTEREY COUNTY, CALIFORNIA
(see attached location map, Exhibit A-1)



This Crossing Agrcement (“Agreement”) is entered into on May 30, 2013, by and between
O.P. MURPHY PRODUCE COMPANY, INC. a Texas Corporation (“Murphy”), WELLS FARGO
BANK, N.A.,, TRUSTEE OF THE MARIA FIELD TRUST (“Trust™) (collectively “Murphy and
Trust”), and UNION PACIFIC RAILROAD COMPANY, a Delaware Corporation (“Railroad™),
regarding the private crossing located near Soledad, California, identified as DOT Crossing Number

752161W (the “Subject Crossing™).

RECITALS

A. For many years Murphy and Trust have shared use of the Subject Crossing on the
basis of a 1958 Agreement recorded at Book 1893, Page 602, Official Records County of Monterey,
and a 1966 Grant Deed recorded at Reel 460, Page 74, Official Records County of Monterey.
Railroad contends that Murphy’s commercial use of the Subject Crossing for their produce business

is outside that permitted by the Agreement and was not approved by Railroad.

B. On December 14, 2012, Murphy filed a Formal Complaint with the California Public
Utilities Commission (“CPUC”) in anticipation of Railroad’s notice of intended closure of the
Subject Crossing, which complaint was assigned CPUC Case No. C.12-12-006. Railroad filed its
Answer on January 23, 2013, denying the allegations of Murphy and setting forth its defenses.
Trust subsequently intervened as an interested party in CPUC Case No. C.12-12-006.

C. CPUC Case No. C.12-12-006 remains pending before the CPUC.

D. The parties seek to resolve Case No. C12-12-006 through a prompt negotiated

Settlement, as set forth below.

NOW THEREFORE, to facilitate the reopening and continued use of the Subject Crossing
by June 1, 2013, and the construction of permanent safety improvements that would provide
Murphy and Trust with permanent safe access across Railroad’s tracks to the Murphy and Trust

properties, the parties agree as follows:

1. Upon execution of this Agreement, and before June 1, 2013, in accordance with the

provisions of this Agreement, Railroad agrees to reopen the Subject Crossing and continue to allow



Murphy and Trust and their representatives, employees, agents, invitees and lessees, access over the

Subject Crossing to the Murphy and Trust properties.

2. Railroad will authorize Murphy, and their agents and representatives, and the
Contractors seeking to construct access improvements to the Subject Crossing, the right to enter the
Railroad right of way adjacent to the Subject Crossing in accordance with a Contractor’s Right of
Entry Agreement to obtain bids for and to construct road improvements to the ingress and egress
approaches to the Subject Crossing within Railroad’s right of way, as said improvements are
generally shown on Exhibit A-2 attached hereto (“ingress/egress improvements™). Railroad’s
agreement to reopen the Subject Crossing is not dependent upon completion of the ingress/egress

improvements.

3. Pending Railroad’s installation of permanent safety improvements at the Subject
Crossing, as provided in Paragraph 6, Murphy agrees to provide a flagman at the Subject Crossing
when the Subject Crossing is open, which open times will generally be between the hours of 6:00
am and 10:00 pm daily Monday through Saturday, from June 1, 2013 through October 31, 2013, but
which open times and days are not binding and may vary depending upon Murphy’s needs. When
the flagman is not present and personal supervision of the crossing of Railroad’s tracks at the
Subject Crossing by Murphy cannot otherwise be provided, Murphy agrees to keep the gates, set
forth in Paragraph 4 below, closed and locked.

4, Upon the execution of this Agreement, and prior to June 1, 2013, Railroad authorizes
Murphy and their agents and representatives the right to enter upon the Railroad right of way
adjacent to the Subject Crossing to construct an interim gate on both sides of the Subject Crossing,
in the general locations shown on Exhibit B, attached hereto, and Murphy, agrees -
to install said interim gates prior to the opening of the Subject Crossing. Said gates will be closed
and locked as provided in Paragraph 3 above. The parties agree that the interim gates will be
replaced with permanent crossing gates as part of the “permanent safety improvements” enumerated

in Paragraph 6.

5. Murphy and Trust agree that before the reopening of the Subject Crossing, Murphy

will purchase and maintain a Commercial General Liability policy with a limit of not less than



$5,000,000 for each occurrence and an aggregate limit of not less than $10,000,000, including
forms CG24171001, CA2048B0299 and CG20260704 and Railroad Protective Liability Insurance
coverage with a limit of not less than $2,000,000 per occurrence with an aggregate limit of not less
than $6,000,000 and, provide Railroad with a certificate issued by their insurance carrier naming
Railroad and Trust as additional insureds on the Murphy insurance policies. Said insurance and
certificates shall be in place prior to Murphy undertaking work in the Railroad right of way. Said
Commercial General Liability policy shall remain in place as long as this Agreement remains in
effect. Said Railroad Protective Liability Insurance coverage shall remain in effect as long as

Murphy is doing construction within Railroad’s right of way.

6. Upon execution of this Agreement and proof of the requisite insurance, Railroad
shall promptly replace the crossing panels and reopen the Subject Crossing, at its cost, and Railroad
shall initiate and take all steps necessary to design, order, and install warning lights, crossing gates,
signals, signs, sounding devices and other necessary permanent safety upgrades (“permanent safety
improvements™) at the Subject Crossing to ensure safe passage of the Subject Crossing. Railroad
shall use its best efforts to install and have the permanent safety improvements fully functional by
June 1, 2014. In consideration for Railroad’s timely installation of the foregoing permanent safety
improvements, and the permanent reopening of the Subject Crossing, Murphy and Trust agree to the
closure of the adjacent Silliman Crossing (DOT number 752160P; CPUC Number 001E-136.25-X)
upon the completed installation of the permanent safety improvements at the Subject Crossing.
However, if Railroad closes the Subject Crossing at any time in the future, in addition to whatever
remedies Murphy and Trust may otherwise possess to remedy such closure, Railroad agrees to
reopen the Silliman Crossing at the time of any such closure of the Subject Crossing and to keep the

Silliman Crossing open so long as the Subject Crossing remains closed.

e The costs related to the interim and permanent safety improvements at the Subject

Crossing shall be borne by the parties as follows:

(a) The cost of the flagman, interim gates, and insurance set forth in Paragraphs 3, 4
and 5 shall be borne by Murphy, provided however that Trust may make a contribution to
Murphy’s payment of such cost pursuant to a separate agreement between Murphy and the

Trust.



{(b) The cost of the ingress/egress improvements, set forth in Paragraph 2, and

related roadway engineering, shall be borne by the parties as follows:

(1) Railroad shall pay $30,000 of these costs, the payment of which, shall be
an off-set against Murphy’s contributions to the cost of the permanent safety improvements

set forth in Paragraph 7(c)(i).

(i1) Except to the extent allocated to Railroad in Paragraph 7(b)(i) above,
Murphy shall pay the remainder of the cost of the ingress/egress improvements, set forth in
Paragraph 2, and related roadway engineering, provided however that Trust may make a
contribution to Murphy’s payment of such cost pursuant to a separate agreement between

Murphy and the Trust.

(c) The cost of the permanent safety improvements set forth in Paragraph 6 shall be

borne by the parties as follows:

(1) Murphy shall pay $120,000 of the cost of the permanent safety
improvements set forth in Paragraph 6, which payment shall be made by Murphy to Railroad

upon the completed installation of fully functional permanent safety improvements.

(i1) Railroad shall pay the remainder of the cost of the permanent safety

improvements set forth in Paragraph 6.

(iii) Trust may make a contribution to the payment of the cost allocated to
Murphy in Paragraph 7(c)(i) above pursuant to a separate agreement between Murphy and
Trust.

(d) The cost of maintenance and repair of the permanent safety improvements set
forth in Paragraph 6, sufficient to ensure the safety of the crossing, shall be borne by
Railroad.

(e) If the Railroad is unable to complete installation of the permanent safety
improvements set forth in Paragraph 6 by June 1, 2014, Railroad shall pay 50% of the costs
of a flagman following June 1, 2014, in order to keep the Subject Crossing open, as set forth

in Paragraph 3.

) Each party shall bear its own attorneys’ fees in this proceeding.



8. Murphy agree to defend, indemnify and hold harmless Railroad, its directors, agents
and employees, from and against any and all claims, actions, suits, proceedings, costs, expenses,
damages and liabilities, including reasonable attorney’s fees, arising out of, connected with, or

resulting from the following:
(a)  Any work done by Murphy on or in connection with the Subject Crossing;

(b)  Use of the Subject Crossing by Murphy, their, agents, patrons, invitees and

employees related to Murphy’s operations on their property; or

(c)  The acts or omissions of the flagmen hired by Murphy at the Subject
Crossing during the pendency of this Agreement;

9. Notwithstanding any other provisions of this Agreement, Murphy and Trust are
specifically not required to defend, indemnify or hold harmless Railroad, its directors, agents and
employees, from and against any and all claims, actions, suits, proceedings, costs, expenses,
damages and liabilities, including reasonable attorney’s fees, arising out of or related to the active or
passive negligence of Railroad, its directors, agents and employees, or as to any willful misconduct

of Ratilroad, its directors, agents and employees.

10.  Each party hereby agrees to do all further acts and to make, execute and deliver all
such additional written instruments, as shall be reasonably required to carry out the terms and

provisions of this Agreement.

11.  Each party agrees promptly and in good faith to seek CPUC approval of this
agreement without material modification in Case No. C.12-12-006. However, because time is of
the essence, each party agrees promptly and without delay to take all steps necessary to perform its
obligations under the Agreement from the date of its execution until amended by agreement of the

parties or further action of the CPUC.

12.  Any notice required under this Agreement must be in writing, and may be given
either personally, by facsimile or by registered or certified mail, return receipt requested. If given
by registered or certified mail, the same shall be deemed to have been given and received on the
first to occur of (i) actual receipt by any of the addressees designated below as the party to whom
notices are to be sent, or (i) five (5) days after a registered or certified letter containing such notice,
properly addressed, with postage prepaid, is deposited in the United States mail. If by facsimile, a

notice shall be deemed to have been given and received at the time and date the facsimile is
6



received at the number provided below. If personally delivered, a notice shall be deemed to have
been given and received when delivered to the party to whom it is addressed. Such notices or

communications shall be given to the parties at their addresses set forth below:

To O. P. Murphy: O.P. Murphy Produce Co, Inc.
P. O. Box 548
Soledad, CA 93960
Facsmile: 831-675-3361

To Marta Field Trust: Maria Field Trust
c¢/o Owen Hunter
Wells Fargo Bank, N.A., Trustee
8405 N. Fresno, Ste. 210
Fresno, CA 93720
Facsmile: 559-261-0574

To Union Pacific Raiiroad: Union Pacific Railroad Company
1400 Douglas Street
Omaha, NB 68179
Facsmile: 402-501-0340

Any party hereto may at any time, by giving ten (10) days written notice to the other
party hereto, designate any other address in substitution of the address to which such notice or

communication shall be given.

13.  In the event that any portien of this Agreement shall be determined to be invalid or
unenforceable for any reason, the remainder of this Agreement shall continue in full force and

effect.

14.  This Agreement may not be modified, except by a written agreement signed by each

of the parties to this Agreement.

15.  This Agreement shall inure to the benefit of, and shall be binding upon, the parties

and their respective heirs, representatives, administrators, executors, successors and assigns.

16.  This Agreement shall be governed by and construed in accordance with the laws of

the State of California.

17.  The parties acknowledge that this Agreement was drafted after negotiations between

the parties. The parties agree that any ambiguities or uncertainties shall be resolved by giving effect

to the ascertained intent of the parties without any presumption against either, by reason of

California Civil Code section 1654. The parties acknowledge that this Agreement is the product of
7



negotiations by both parties and that both parties bave had opportunity for access to legal counsel

concerning it.

18.  This Agreement may be executed in two or more counterparts, each of which shall

be deemed to be an original, but all of which together shall constitute one and the same instrument.

The signature page of each counterpart may be detached from such counterpart and attached o a

single document which shall for all purposes be treated as an original. The execution of this

Agreement shall be deemed to have oceurred, and this Agreement shall be enforceable and

effective, only upon the complete execution of this Agreement by all parties.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date

and year first written above.

0. P. Murphy Produce Company, Inc.

7
Printed Name: Joe Murphy {y
Title: President

Union Pacific Railroad Company

By:

Printed Name
Title

baria Field Trast

By:

Weils Farge Bank, N.A,, Trustes of the Maria

Field Trust
Printed Name
Title




negotiations by both parties and that both parties have had epportunity for access to jegal counsel

concerning it

18. This Agreement may be executed in two or more counterparts, each of which shall
be deemed to be an original. but all of which together shall constitute one and the same instrument.
The signature page of each counterpart may be detached from such counterpart and attached 1o a
single document which shail for all purposes be treated as an original. The execution of this
Agreement shall be deemed to have occurred, and this Agreement shall be enforceable and

effective, only upon the complete execution of this Agreement by all parties.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date

and year first writlen above.

O. P. Murphy Produce Company, Ine. Marn Field Tru%t

By: By: /2’51“‘*‘*//( /ff;zié&%%

Wells Fargo Bank, N.A.. Trustee of the Maria

Printed Name: Joe Murphy

Field Trust R -
itle: ident :
Title: Presiden Printed Name FOF PRESIDENT
Title

Unioen Pacific Railroad Company

By:

Printed Name
Tite




negotiations by both parties and that both parties have had opportunity for access to legal counsel

concerning it.

18.  This Agreement may be executed in two or more counterparts, each of which shatl
be deemed to be an original, but all of which together shall constitute one and the same instrument,
The signature page of each counterpart may be detached from such counterpart and attached {o a
single document which shall for all purposes be treated as an original. The execution of this
Agreement shall be deemed to have occurred, and this Agreement shall be enforceable and

effective, only upon the complete execution of this Agreement by all parties.

IN WITNESS WHEREOF, the partiés hel;eto have executed this Agreement as of the date

and vear first written above.

O. P. Murphy Produce Company, Inc Maria Field Trust
By: By: ‘
Printed Name: Joe Murphy ;’\‘i’;l(ilsﬁa: Sgto Bank, N.A., Trustee of the Matia
Title: President Printed Name

Title

Union Pacific Railroad Company
7 .
By hmif ], Ty

Printed Name DANIEL A, LEIS
Titl GENE IRECT ESTATE
itle

fpproved as to ftp

7/ Resiatant Vice pfésident




Exhibit A-1

Location Map



RAILROAD LOCATION PRINT
OF AN EXISTING AT-GRADE
PRIVATE ROAD CROSSING

Private Road Crossing — DOT #752-161W

i

RR MP 135.96 — Coast Subdivision

Private Road Crossing — DOT #752-160P

RR MP 136.22 ~ Coast Subdivision

RAILROAD WORK TO BE PERFORMED:
1.

Folder No. 2811-97
WARNING

EXHIBIT “A-1”
PACIFIC RATLROAD COMPANY

COAST SUBDIVISION
RAILROAD MILE POST 135.96
GPS: N36°27.9542°, W 121°23.515%
near MOLUS (GONZALESY), in MONTEREY CO,, CA.

To accompany an agreement with the
0.P. MURPHY PRODUCE CG., INC,
covering the reconstruction, maintenance & use
of an existing at-grade private road crossing.

Date: June 24, 2013

1N ALL OCCASIONS, U.P. COMMUNICATIONS DEPARTMENT MUST BE CO
OF ANY WORK 10 DETERMINE EXISTENCE AND LOCATION O

PHONE: 1-(800) 336-9193

ACTED IN ADVANCE

Exhibit A-1
Railroad Location Print



Exhibit A-2

Ingress/Egress Improvements
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ALTERNATIVE 1A - MURPHY CROSSING
PROPOSED NEW PAVEMENT AREAS

EXHIBIT A-

TRANSFORTADION ALTERNATEVE 1
AECOM USA, e, MURPHY CROSSING OPTION A
S st CADSIID | MONTEREY COUNTY, CA | NEW PAVEMENT EXHIBIT




Exhibit B

Interim Gates Location
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