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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 
 
Order Instituting Rulemaking to Continue 
Implementation and Administration of 
California Renewables Portfolio Standard 
Program. 
 

 
Rulemaking 11-05-005 

(Filed May 5, 2011) 

 
 

ADMINISTRATIVE LAW JUDGE’S RULING REQUESTING COMMENTS ON 
COMPLIANCE AND ENFORCEMENT ISSUES IN THE RENEWABLES 

PORTFOLIO STANDARD PROGRAM 
 

1. Introduction 

This ruling seeks comments on a range of issues related to compliance 

with the California renewables portfolio standard (RPS) program.1  These 

include: 

●  several issues identified in Decision (D.)12-06-038 and 
deferred for later consideration;  

● implementation of Assembly Bill (AB) 2187 (Bradford), 
Stats. 2012, ch. 604; 

● review and possible revision of the penalties for 
noncompliance with RPS procurement requirements that 
were set in D.03-06-071, as modified by D.03-12-065; 

● review and possible revision of the citation program 
established by Resolution (Res.)  E-4257; and 

                                              
1 The RPS statute is codified at Pub. Util. Code §§ 399.11-399.32.  All further references 
to sections are to the Public Utilities Code, unless otherwise noted. 
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● improvements to the presentation in annual compliance 
reports of the information required by Section 399.13(a)(3). 

The primary statutory sections addressing compliance and enforcement 

issues are Sections 399.15(a), (b), and Section 399.16.  These sections are 

reproduced in Attachment A to this ruling. 

2. Comments 

Comments should be addressed to each issue identified in this ruling, and 

should be as specific and precise as possible.  All comments should use publicly 

available materials.  If the commenter believes that information that is not 

publicly available is important to its argument, it should identify (but not cite or 

include) the source of any non-public information and specifically note which 

elements of its argument are based on or supported by the non-public 

information.  Comments may identify and discuss issues that are not addressed 

in the questions; commenters doing so should clearly explain the relevance of the 

additional issue(s). 

Opening comments of not more than 40 pages may be filed and served not 

later than October 21, 2013.  Reply comments of not more than 20 pages may be 

filed and served not later than November 1, 2013.  Parties are encouraged, but 

not required, to file and serve opening comments, in order to give all parties the 

best opportunity to respond to other parties' positions. 

3. Questions 

3.1. Compliance Reports for Final Year of Compliance Period 

In D.12-06-038, the Commission determined that, in order to evaluate a 

retail seller’s RPS compliance in the new multi-year compliance framework, the 

annual report for the last year of a compliance period “must include a separate 

section providing all the information required to determine compliance” for that 
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compliance period.  (D.12-06-038, Ordering Paragraph (OP) 36.)  D.12-06-038 also 

requires that “[a]ny compliance report based on procurement information that 

has not been verified by the California Energy Commission (CEC) must be 

updated not later than 30 days after the CEC’s transmittal of the final Verification 

Report for the relevant year to the Commission.”  (OP 34.) 

1. Should the annual report for the last year of a multi-year 
compliance period be formally filed, as well as served on 
the service list of the then-current RPS proceeding and 
provided to Energy Division staff?  What benefits, if any, 
would filing provide?  What problems, if any, would filing 
create? 

2. Should the annual report for each one-year compliance 
period (2021 and later years) be formally filed, as well as 
served on the service list of the then-current RPS 
proceeding and provided to Energy Division staff?  What 
benefits, if any, would filing provide?  What problems, if 
any, would filing create? 

3. Should the updated annual report for the last year of a 
multi-year compliance period be formally filed, as well as 
served on the service list of the then-current RPS 
proceeding and provided to Energy Division staff?  What 
benefits, if any, would filing provide?  What problems, if 
any, would filing create? 

4. Should the updated annual report for each one-year 
compliance period (2021 and later years) be formally filed, 
as well as served on the service list of the then-current RPS 
proceeding and provided to Energy Division staff?  What 
benefits, if any, would filing provide?  What problems, if 
any, would filing create?  

5. Should parties to the then-current RPS proceeding be 
allowed to comment on the annual report for the last year 
of a compliance period?  Why or why not? 
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6. Should parties to the then-current RPS proceeding be 
allowed to comment on the annual report for any year of a 
compliance period?  Why or why not? 

3.2. Waiver of Portfolio Quantity Requirement 

The portfolio quantity requirements for a compliance period (implemented 

by D.11-12-020) are subject to waiver by the Commission under certain 

circumstances described in Section 399.15(b)(5).  Any waiver request must be 

made at the time a retail seller submits its annual report for the last year of the 

compliance period for which it seeks a waiver (D.12-06-038, OP 38.) 

1. The statute provides that the Commission “shall waive enforcement of 
this section if it finds that the retail seller has demonstrated any of [the 
listed] conditions. . .” (emphasis added.) 

 Does the Commission have discretion to waive 
enforcement of the procurement quantity requirement 
(PQR) for any conditions that are not listed in Section 
399.15(b)(5)?  Why or why not? 

 If the Commission does have such discretion, for what 
additional conditions may it exercise its discretion to 
waive enforcement of the PQR?  Please provide 
rationales that address both legal and practical 
implementation perspectives. 

2. Should the Commission specify now how it will interpret 
certain key terms in the statutory requirements (e.g., “all 
reasonable operational measures,” in Section 
399.15(b)(A)(ii); or “prudently managed portfolio risks,” in 
Section 399.15(b)(B)(i))?  Should the Commission make its 
interpretation only in the context of a waiver request made 
by a retail seller?  Why or why not? 

 If the Commission should specify its interpretation of 
key terms now, what terms should be included?  Please 
provide a proposed interpretation for each such term. 

 If the Commission should wait to interpret key terms, 
should the Commission provide any guidance in the 
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interim to retail sellers about the grounds for waiver?  If 
yes, please propose the form such guidance should take. 

3. How should a retail seller’s waiver request be submitted? 

 Filed and served, at the same time as its annual 
compliance report for the last year in a compliance 
period is filed and served; 

 Filed and served, at the same time as its annual 
compliance report for the last year in a compliance 
period is submitted to Energy Division and served; 

 Submitted to Energy Division and served, at the same 
time as its annual compliance report for the last year in 
a compliance period is filed and served; 

 Submitted to Energy Division and served, at the same 
time as its annual compliance report for the last year in 
a compliance period is submitted to Energy Division 
and served; 

 Filed and served as a separate motion or application at 
the same time as its annual compliance report for the 
last year in a compliance period is filed and served (or 
submitted to Energy Division and served, as the case 
may be); 

 Some other method. 

Please provide rationales for your choice that address both legal and 

practical implementation perspectives.  Please specifically discuss the 

implications of your choices for the development of a record on which the 

Commission could reasonably grant or deny a requested waiver. 

4. Should comment by parties to the then-current RPS proceeding be 
allowed on requests for waivers?  Why or why not?  If comments 
should be allowed, at what point should they be made? 

5. What minimum amount and type of information, if any, 
should be included in the waiver request?  For example, 
should the retail seller be required to specify the 
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condition(s) in Section 399.15(b)(5) on which it relies?  
Please explain the basis for the information specified. 

6. What kind of showing should the Commission require in 
order for a retail seller to “demonstrate that any of the 
[listed] conditions are beyond the control” of the retail 
seller? 

7. Should a retail seller be required to make a separate 
showing that one or more of the listed conditions 
prevented its compliance with its PQR?  If yes, what kind 
of showing should the Commission require? 

8. Must any required showings for a waiver be made through 
evidentiary hearings?  Why or why not?  

9.  If such showings may be made without evidentiary 
hearings, what format should the Commission require? 

10. Should the Commission require a retail seller to apply all 
available excess procurement2 to the compliance period at 
issue prior to seeking a waiver of PQR? 

3.3. Reduction of Procurement Content Requirement 

Section 399.16(e) provides that “a retail seller may apply to the commission 

for a reduction of a procurement content requirement of subdivision (c).”3 

1. How should a retail seller’s request for reduction of its procurement 
content requirement be submitted? 

                                              
2 See Section 399.13(a)(4)(B) and D.12-06-038, § 3.7. 

3 In D.11-12-052, the Commission adopted the phrase "portfolio content category," as 
used in Section 399.16(b)(3).  In D.12-06-038, the Commission described the 
requirements of Section 3993.16(c) as "portfolio balance requirements."  Since Section 
399.16(e) uses the phrase "procurement content requirement," that phrase and "portfolio 
balance requirements" are used interchangeably in this ruling. 
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 Filed and served, at the same time as its annual 
compliance report for the last year in a compliance 
period is filed and served; 

 Filed and served, at the same time as its annual 
compliance report for the last year in a compliance 
period is submitted to Energy Division and served; 

 Submitted to Energy Division and served, at the same 
time as its annual compliance report for the last year in 
a compliance period is filed and served; 

 Submitted to Energy Division and served, at the same 
time as its annual compliance report for the last year in 
a compliance period is submitted to Energy Division 
and served; 

 Filed and served as a separate motion or application at 
the same time as its annual compliance report for the 
last year in a compliance period is filed and served (or 
submitted to Energy Division and served, as the case 
may be); 

 Some other method. 

Please provide rationales for your choice that address both legal and practical 

implementation perspectives.  Please specifically discuss the implications of your 

choices for the development of a record on which the Commission could 

reasonably grant or deny a requested waiver. 

2. Should comment by parties to the then-current RPS 
proceeding be allowed on requests for reduction of 
procurement content requirements?  Why or why not?  If 
comments should be allowed, at what point should they be 
made? 

3. Section 399.16(c) sets out minimum and maximum 
procurement percentages for resources defined in Section 
399.16(b)(1) (“Category 1” resources) and Section 
399.16(b)(3) (“Category 3” resources).  Does the 
Commission’s discretion to grant a reduction apply 



R.11-05-005  AES/jv1 
 
 

- 8 - 

exclusively to obligations under Category 1 resources?  
Why or why not? 

4. Section 399.16(e) requires a retail seller seeking a reduction 
to meet the requirements of Section 399.15(b)(5).  Should 
the Commission apply the same rules and procedures it 
develops for waivers of PQR under Section 399.15(b)(5) to 
determining requests for a reduction in a procurement 
content requirement?  Why or why not? 

5. If the Commission should not apply the same rules and 
procedures, what rules and procedures should the 
Commission institute for requests for reductions of 
procurement content requirements?  Please provide 
rationales that address both legal and practical 
implementation perspectives. 

6. Does the grant of a reduction in a procurement content 
requirement also reduce the retail seller’s PQR for the 
compliance period?  Why or why not? 

7. If the Commission were to grant a reduction of a retail 
seller’s Category 1 obligation, does the Commission have 
the authority to impose a requirement that the retail seller 
must make up the amount of the reduction through 
procurement of Category 2 (Section 399.16(b)(2)) or 
Category 3 (Section 399.16(b)(3)) resources?  Why or why 
not? 

8. If the Commission has the authority to require a retail 
seller to make up the amount of any reduction, under what 
circumstances should the Commission require a retail 
seller to do so? Please provide rationales that address both 
legal and practical implementation perspectives. 

9. Should the Commission require a retail seller to apply all 
available excess procurement in the relevant portfolio 
content category to the compliance period at issue, prior to 
seeking a reduction in a category requirement? 
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3.4. Prior Deficits 

In D.12-06-038, the Commission required that, under certain circumstances, 

deficits from 2010 and earlier years must be made up by the end of 2013.   

(D.12-06-038, OP 1-11.) 

1. Is it possible for a retail seller that is required to make up a 
prior deficit to request a waiver of enforcement for the 
amount of the deficit?  Why or why not? 

2. If it is possible for a retail seller to request waiver of 
enforcement on its prior deficit, what conditions would 
support such a request? 

3. If it is not possible for a retail seller to request waiver of 
enforcement on its prior deficit, what process, if any, 
should be available to deal with a prior deficit that is not 
made up by the end of 2013? 

4. If a prior deficit is not made up by the end of 2013 and 
enforcement is not waived, should any remaining prior 
deficit be subject to the same penalty provisions as failures 
to meet the procurement quantity requirements for the 
2011-2013 compliance period? 4 

3.5. AB 2187 

In AB 2187, the Legislature amended Section 399.16(c) by 

adding subsection 399.16(c)(4):  

For purposes of electric service providers only, the restrictions 
in this subdivision on crediting eligible renewable energy 
resource electricity products to each compliance period shall 
apply to contracts executed after January 13, 2011. 

1. In implementing this provision with respect to the 
portfolio balance requirements set out in Section 399.16(c) 
and implemented in D.12-06-038, should the Commission 

                                              
4 See Sec.  3.6, below, on penalties. 
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do anything more than ensure that the changed date 
(January 13, 2011 rather than June 1, 2010) is applied to the 
contracts of ESPs?  If the Commission should do more, 
please specify the additional actions the Commission 
should take. 

2. Should the Commission interpret the change of date from 
June 1, 2010 to January 13, 2011, that is made to Section 
399.16(c), as also applying to Section 399.16(d), where 
exemptions to the new portfolio content category rules 
based on the date of contract execution are also stated? 

3. If the Commission should interpret the difference between 
the two sections as requiring the use of different dates for 
the execution of ESPs’ contracts for different RPS 
compliance processes (portfolio balance requirements 
versus count in full provision), how should the 
Commission implement the differing requirements?  Please 
provide rationales that address both legal and practical 
implementation perspectives. 

3.6. Penalties 

SB 2 (1X) grants authority for the Commission to penalize retail sellers that 

fail to comply with RPS procurement requirements.5  In D.03-06-071, as modified 

by D.03-12-065, the Commission set an upfront penalty amount for retail sellers 

                                              
5 Section 399.15(b)(8) provides that: 

If a retail seller fails to procure sufficient eligible renewable energy resources to 
comply with a procurement requirement pursuant to paragraphs (1) and (2) and 
fails to obtain an order from the commission waiving enforcement pursuant to 
paragraph (5), the commission shall exercise its authority pursuant to Section 
2113. 

Former Section 399.14(b), implemented by the Commission in D.03-06-071, as modified 
by D.03-12-065,  provided that "[i]f an electrical corporation fails to comply with a 
commission order adopting a renewable procurement plan, the commission shall 
exercise its authority pursuant to Section 2113 to require compliance." 
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failing to meet their annual RPS procurement obligations at $0.05/kilowatt-hour 

(kWh) for each kWh below the annual procurement target (APT).  This is 

equivalent to $50/megawatt-hour (MWh).  Since the current unit of RPS 

accounting, the renewable energy credit (REC), is associated with one MWh of 

RPS-eligible generation, the figure of $50/MWh (or $50/REC) will be used in this 

ruling. 

SB 2 (1X) retains the annual reporting requirement, but changes the 

compliance period to a multi-year period for the years prior to 2021.6  In 

implementing this requirement, the Commission has clarified that a retail seller’s 

compliance report covering the entire compliance period will be the basis for a 

determination of compliance with RPS procurement obligations. (D.12-06-038, 

Conclusion of Law 34.) 

3.6.1. Penalty Amount 

1. Should the prior concept of an "upfront" penalty (i.e., a 
penalty that is to be presumptively imposed) be retained?7  
Why or why not? 

2. Should the penalty amount for failure to meet RPS 
procurement requirements be kept at $50/MWh for each 
MWh (i.e., REC) that the retail seller is below its PQR for 
the compliance period?  Please provide rationales that 
address both legal and practical implementation 
perspectives. 

                                              
6 These compliance periods are 2011-2013; 2014-2016; and 2017-2020.   (Section 
399.15(b)(1)(A)-(C).)  For 2021 and succeeding years, the compliance periods are annual.  
(Section 399.15(b)(2)(B).) 

7 See D.03-12-065 at 8-16; OP 1. 
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3. If the Commission should set a different dollars-per-REC 
penalty amount, please provide a sample calculation and 
comparison of the proposed new amount to the $50/REC 
figure. 

4. Should the dollars-per-REC penalty vary for different 
compliance periods? 

 Should the dollars-per-REC penalty vary according to 
the length of the compliance period? 

 Should the dollars-per-REC penalty be set for the first 
compliance period, with an escalation factor in 
subsequent compliance periods?  If yes, please provide 
a sample calculation. 

Please provide rationales that address both legal and practical 

implementation perspectives. 

5. Should the dollars-per-REC penalty amount vary based on 
a retail seller's total retail sales?  Why or why not? 

6. If the Commission should set a dollars-per-REC penalty 
amount that varies based on a retail seller's total retail 
sales, how should the variable penalty amount be 
determined? Please provide sample calculations that fully 
illustrate the proposal. 

7. Should the Commission retain the requirement that a retail 
seller include a calculation of the presumptive penalty with 
its compliance report for a compliance period, if the 
compliance report shows a shortfall?  Why or why not?  

8.  If the Commission should not retain this requirement, at 
what point in the compliance or enforcement process 
should a retail seller's potential penalty liability be 
calculated? 

3.6.2. Penalty Cap 

In D.03-06-071, as modified by D.03-12-065, the Commission set a 

maximum amount that any retail seller would be required to pay in penalties for 
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shortfalls to its APT.  This maximum annual penalty, often referred to as the 

"penalty cap," is $25 million per year.  (D.03-06-071 at 50; OP 23.) 

1. Should the Commission adjust the same penalty cap to 
conform to the multi-year compliance periods, as 
implemented in D.11-12-020?  That is, should the 
Commission institute a penalty cap of $75 million for the 
2011-2013 compliance period and the 2014-2016 compliance 
period; a penalty cap of $100 million for the 2017-2020 
compliance period; and a penalty cap of $25 million for 
each annual compliance period in 2021 and later years?  

2. Should the amount of the penalty cap be changed?  Why or 
why not? Please provide rationales that address both legal 
and practical implementation perspectives. 

3. If the Commission should set a different penalty cap, 
please provide a sample calculation and comparison of the 
proposed new cap to the $25 million/year figure. 

4. Should the penalty cap vary for different compliance 
periods, beyond the arithmetic difference created by the 
differing lengths of the compliance periods?  Please 
provide rationales that address both legal and practical 
implementation perspectives. 

5. If the Commission should vary the penalty cap for 
different compliance periods, how should the cap vary?  
Please provide a sample calculation. 

6. Should the penalty cap vary based on the total retail sales 
of each retail seller?  Why or why not? 

7. If the Commission should set a penalty cap that varies 
based on a retail seller's total retail sales, how should the 
penalty cap amount be determined?  Please provide 
rationales that address both legal and practical 
implementation perspectives.  Please include a detailed 
methodology and sample calculation. 
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3.6.3. Penalties for Shortfalls in Procurement Quantity Requirement 
and Portfolio Balance Requirement 

In D.11-12-020 and D.12-06-038, the Commission set procurement 

quantity requirements (PQR) and portfolio balance requirements (PBR) for retail 

sellers.  The Commission deferred the question of whether the penalties for 

shortfalls in the two different types of requirements should be the same. 

1. Should the dollars-per-REC penalty amount be the same 
for failure to comply with either the PQR or the PBR?  Why 
or why not? 

2. If the Commission should set different penalty amounts for 
the two types of shortfalls, how should the penalty amount 
be determined? Please provide a sample calculation.  
Please provide rationales that address both legal and 
practical implementation perspectives. 

3. Should the penalty cap for failure to comply with the PQR 
be the same as the penalty cap for failure to comply with 
the PBR?  Why or why not? 

4. If the Commission should set different penalty caps for the 
two types of shortfalls, how should the penalty caps be 
determined?  Please provide a sample calculation.  Please 
provide rationales that address both legal and practical 
implementation perspectives. 

5. If a retail seller both fails to attain its PQR and does not 
comply with the PBR in the same compliance period, 
should the Commission assess a penalty for each shortfall?  
For PQR but not PBR?  Please provide rationales that 
address both legal and practical implementation 
perspectives. 

3.7. Alternative Compliance Mechanisms 

California is one of more than two dozen states having a mandate for the 

use of renewable electricity generation sources.  States use a wide variety of 

compliance mechanisms.  Since the inception of the RPS program, California has 
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had a system in which monetary penalties can be imposed on a retail seller for 

shortfalls in meeting its RPS procurement obligations.  Several other states have 

similar systems.8 

Some states have "alternative compliance" mechanisms.  The alternative 

compliance structures can be complex.  The basic types include: 

 Obligated load-serving entities (LSEs) have the 
option to acquire the renewable energy or make an 
"alternative compliance payment" at a flat rate that is 
determined by the state regulatory agency. These 
payments are typically deposited in a fund that is 
used for purposes related to the renewable energy 
mandate. 9 

 Obligated LSEs have the option to acquire the 
renewable energy or make an alternative compliance 
payment that varies according to the type of 
generation resource or number of years of non-
compliance.  These funds are typically deposited in a 
fund that is used for purposes related to the 
renewable energy mandate.10 

 Obligated LSEs that do not attain their compliance 
targets pay a penalty that is deposited in a fund that 
is used for purposes related to the renewable energy 
mandate.11 

1. Does the Commission have the authority to use any 
alternative compliance mechanism as part of its 

                                              
8 This group includes but is not limited to Colorado, Montana, and Washington. 

9 This group includes but is not limited to Maine, Oregon, and Rhode Island. 

10 This group includes but is not limited to Connecticut, Massachusetts, and 
Pennsylvania. 

11 This group includes but is not limited to Minnesota, Montana, and Washington. 
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administration of the RPS program?  Please specify the 
legal sources on which your response relies. 

2. If the Commission does have the authority to use an 
alternative compliance mechanism, should the 
Commission do so?  Why or why not? Please provide 
rationales that address both legal and practical 
implementation perspectives. 

3. If the Commission should implement an alternative 
compliance mechanism for California's RPS program, what 
form should such a mechanism have?  Please be specific, 
and include sample calculations if relevant.  Please also 
discuss whether IOUs could or should recover any 
alternative compliance costs from ratepayers. 

3.8. RPS Citation Program 

The Commission has established citation programs in numerous areas, 

including gas safety; household good movers; charter party carriers; passenger 

stage corporations; maintenance and operation of power plants; "slamming" by 

telecommunications providers; California Environmental Quality Act; and 

compliance with resource adequacy requirements. 

A citation program for the RPS program was established prior to the 

enactment of SB 2 (1X) in Res. E-4257 (November 2, 2009) to encourage complete 

and timely filings of RPS compliance reports.12  Pursuant to the RPS citation 

program, retail sellers could be fined for late-filed and/or incorrect routine RPS 

compliance reports or verified RPS compliance reports.  With the change of RPS 

requirements and rules adopted by the Commission (e.g. D.11-02-020 and D.12-

                                              
12 Res. E-4257 may be found at: 
http://docs.cpuc.ca.gov/PublishedDocs/WORD_PDF/FINAL_RESOLUTION/109286.
PDF 
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06-038), it is appropriate to establish a new RPS citation program. Additionally, 

due to the effectiveness of the current RPS citation program in reducing late 

filings and errors, it may be worthwhile to consider expanding it to other parts of 

the RPS program. 

1. Is the citation program established by Res. E-4257 an 
appropriate basis for a new citation program? Why or why 
not? 

2. If it is not appropriate to carry forward the program in Res. 
E-4257, would one of the other citation programs 
established by the Commission be a more appropriate 
basis?  Why?  Please provide rationales that address both 
legal and practical implementation perspectives. 

3. Which infractions should be subject to fines pursuant to an 
RPS citation program (e.g. accuracy of RPS compliance 
reports, failure to timely provide required documentation 
in RPS compliance report, failure to timely file RPS 
compliance report, failure to timely file RPS procurement 
plan, etc.)?  Please list and explain the reasons for 
including each type of infraction in a revised RPS citation 
program. 

4. What monetary amount would be an appropriate fine for 
the infractions proposed in response to question 3? 

5. Should the fines vary by type of infraction?  Please explain 
the specific variations, if any, that should be included.  
Please provide rationales that address both legal and 
practical implementation perspectives. 

6. Should fines vary based on the number of occurrences?  
Explain why or why not. 

7. Are there any additional elements that should be included 
in a revised RPS citation program? Please provide 
rationales that address both legal and practical 
implementation perspectives 
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3.9. Compliance Reporting 

Retail sellers inform the Commission of their progress in meeting RPS 

requirements through their annual compliance reports and compliance reports 

for an entire compliance period.  The compliance reporting spreadsheet is 

periodically updated to reflect new elements of the RPS program. 

3.9.1. Compliance Spreadsheet Adjustments 

1. Should any necessary changes to the compliance 
spreadsheet be implemented by the process used in 
making previous changes, in which Energy Division staff 
consults with the parties and revises the spreadsheet? 

2. If a different process should be used to implement any new 
requirements the Commission might set, please describe 
the preferred process. 

3.9.2. Narrative Report Elements 

SB 2 (1X) added several elements to the annual RPS compliance report 

filed by retail sellers that are not readily captured by the spreadsheet format of 

the compliance report.13  Retail sellers have responded to these new requirements 

in a variety of ways.14 

                                              
13 Section 399.13(a)(3) provides: 

The commission shall direct each retail seller to prepare and submit 
an annual compliance report that includes all of the following: 

(A) The current status and progress made during the prior 
year toward procurement of eligible renewable energy 
resources as a percentage of retail sales, including, if 
applicable, the status of any necessary siting and 
permitting approvals from federal, state, and local 
agencies for those eligible renewable energy resources 
procured by the retail seller, and the current status of 
compliance with the portfolio content requirements of 
subdivision (c) of Section 399.16, including procurement 

 
Footnote continued on next page 
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1. Should the Commission require retail sellers to use a 
uniform format for the narrative reporting elements?  If so, 
what should such a format include? 

2. How should such a format be developed (e.g., workshop, 
comments, informal working group with staff and parties, 
etc.)? 

3. Should failure to provide adequate information in the 
narrative elements be subject to the revised RPS citation 
program?  Why or why not? Please provide rationales that 
address both legal and practical implementation 
perspectives. 

IT IS RULED that: 

1. Comments of not more than 40 pages addressing the questions in this 

ruling may be filed and served not later than October 21, 2013. 

                                                                                                                                                  
of eligible renewable energy resources located outside 
the state and within the WECC and unbundled 
renewable energy credits. 

(B) If the retail seller is an electrical corporation, the current 
status and progress made during the prior year toward 
construction of, and upgrades to, transmission and 
distribution facilities and other electrical system 
components it owns to interconnect eligible renewable 
energy resources and to supply the electricity generated 
by those resources to load, including the status of 
planning, siting, and permitting transmission facilities by 
federal, state, and local agencies. 

(C) Recommendations to remove impediments to making progress toward 
achieving the renewable energy resources procurement requirements 
established pursuant to this article. 

14 See the Commission’s RPS compliance web page 
http://www.cpuc.ca.gov/PUC/energy/Renewables/compliance.htm for examples. 
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2. Reply comments of not more than 20 pages may be filed and served not 

later than November 1, 2013. 

3. In addition to service by electronic mail, paper copies of comments and 

reply comments must be promptly provided to Administrative Law Judge  

Anne Simon. 

Dated September 27, 2013, at San Francisco, California. 

 
 
 
  /s/  ANNE E. SIMON 

  Anne E. Simon 
Administrative Law Judge 
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ATTACHMENT A 

Section 399.15(a) 

In order to fulfill unmet long-term resource needs, the commission shall establish 
a renewables portfolio standard requiring all retail sellers to procure a minimum 
quantity of electricity products from eligible renewable energy resources as a 
specified percentage of total kilowatt-hours sold to their retail end-use customers 
each compliance period to achieve the targets established under this article. For 
any retail seller procuring at least 14 percent of retail sales from eligible 
renewable energy resources in 2010, the deficits associated with any previous 
renewables portfolio standard shall not be added to any procurement 
requirement pursuant to this article. 

Section 399.15(b) 

The commission shall implement renewables portfolio standard procurement 
requirements only as follows: 

(1) Each retail seller shall procure a minimum quantity of eligible renewable 
energy resources for each of the following compliance periods: 

(A) January 1, 2011, to December 31, 2013, inclusive. 

(B) January 1, 2014, to December 31, 2016, inclusive. 

(C) January 1, 2017, to December 31, 2020, inclusive. 

(2) (A) No later than January 1, 2012, the commission shall establish the quantity 
of electricity products from eligible renewable energy resources to be procured 
by the retail seller for each compliance period. These quantities shall be 
established in the same manner for all retail sellers and result in the same 
percentages used to establish compliance period quantities for all retail sellers. 

(B) In establishing quantities for the compliance period from January 1, 2011, to 
December 31, 2013, inclusive, the commission shall require procurement for each 
retail seller equal to an average of 20 percent of retail sales. For the following 
compliance periods, the quantities shall reflect reasonable progress in each of the 
intervening years sufficient to ensure that the procurement of electricity products 
from eligible renewable energy resources achieves 25 percent of retail sales by 
December 31, 2016, and 33 percent of retail sales by December 31, 2020. The 
commission shall require retail sellers to procure not less than 33 percent of retail 
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sales of electricity products from eligible renewable energy resources in all 
subsequent years. 

 (C) Retail sellers shall be obligated to procure no less than the quantities 
associated with all intervening years by the end of each compliance period. Retail 
sellers shall not be required to demonstrate a specific quantity of procurement 
for any individual intervening year. 

(3) The commission shall not require the procurement of eligible renewable 
energy resources in excess of the quantities identified in paragraph (2). A retail 
seller may voluntarily increase its procurement of eligible renewable energy 
resources beyond the renewables portfolio standard procurement requirements. 

(4) Only for purposes of establishing the renewables portfolio standard 
procurement requirements of paragraph (1) and determining the quantities 
pursuant to paragraph (2), the commission shall include all electricity sold to 
retail customers by the Department of Water Resources pursuant to Division 27 
(commencing with Section 80000) of the Water Code in the calculation of retail 
sales by an electrical corporation. 

(5) The commission shall waive enforcement of this section if it finds that the 
retail seller has demonstrated any of the following conditions are beyond the 
control of the retail seller and will prevent compliance: 

(A) There is inadequate transmission capacity to allow for sufficient electricity to 
be delivered from proposed eligible renewable energy resource projects using 
the current operational protocols of the Independent System Operator. In making 
its findings relative to the existence of this condition with respect to a retail seller 
that owns transmission lines, the commission shall consider both of the 
following: 

(i) Whether the retail seller has undertaken, in a timely fashion, reasonable 
measures under its control and consistent with its obligations under local, state, 
and federal laws and regulations, to develop and construct new transmission 
lines or upgrades to existing lines intended to transmit electricity generated by 
eligible renewable energy resources. In determining the reasonableness of a retail 
seller’s actions, the commission shall consider the retail seller’s expectations for 
full-cost recovery for these transmission lines and upgrades. 

(ii) Whether the retail seller has taken all reasonable operational measures to 
maximize cost-effective deliveries of electricity from eligible renewable energy 
resources in advance of transmission availability. 
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(B) Permitting, interconnection, or other circumstances that delay procured 
eligible renewable energy resource projects, or there is an insufficient supply of 
eligible renewable energy resources available to the retail seller. In making a 
finding that this condition prevents timely compliance, the commission shall 
consider whether the retail seller has done all of the following: 

(i) Prudently managed portfolio risks, including relying on a sufficient number of 
viable projects. 

(ii) Sought to develop one of the following: its own eligible renewable energy 
resources, transmission to interconnect to eligible renewable energy resources, or 
energy storage used to integrate eligible renewable energy resources. This clause 
shall not require an electrical corporation to pursue development of eligible 
renewable energy resources pursuant to Section 399.14. 

(iii) Procured an appropriate minimum margin of procurement above the 
minimum procurement level necessary to comply with the renewables portfolio 
standard to compensate for foreseeable delays or insufficient supply. 

(iv) Taken reasonable measures, under the control of the retail seller, to procure 
cost-effective distributed generation and allowable unbundled renewable energy 
credits. 

(C) Unanticipated curtailment of eligible renewable energy resources necessary 
to address the needs of a balancing authority. 

(6) If the commission waives the compliance requirements of this section, the 
commission shall establish additional reporting requirements on the retail seller 
to demonstrate that all reasonable actions under the control of the retail seller are 
taken in each of the intervening years sufficient to satisfy future procurement 
requirements. 

(7) The commission shall not waive enforcement pursuant to this section, unless 
the retail seller demonstrates that it has taken all reasonable actions under its 
control, as set forth in paragraph (5), to achieve full compliance. 

(8) If a retail seller fails to procure sufficient eligible renewable energy resources 
to comply with a procurement requirement pursuant to paragraphs (1) and (2) 
and fails to obtain an order from the commission waiving enforcement pursuant 
to paragraph (5), the commission shall exercise its authority pursuant to Section 
2113. 

(9) Deficits associated with the compliance period shall not be added to a future 
compliance period. 
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Section 399.16 

(a) Various electricity products from eligible renewable energy resources located 
within the WECC transmission network service area shall be eligible to comply 
with the renewables portfolio standard procurement requirements in Section 
399.15. These electricity products may be differentiated by their impacts on the 
operation of the grid in supplying electricity, as well as, meeting the 
requirements of this article. 

(b) Consistent with the goals of procuring the least-cost and best-fit 
electricity products from eligible renewable energy resources that meet project 
viability principles adopted by the commission pursuant to paragraph (4) of 
subdivision (a) of Section 399.13 and that provide the benefits set forth in Section 
399.11, a balanced portfolio of eligible renewable energy resources shall be 
procured consisting of the following portfolio content categories: 

(1) Eligible renewable energy resource electricity products that meet either 
of the following criteria: 

(A) Have a first point of interconnection with a California balancing 
authority, have a first point of interconnection with distribution facilities used to 
serve end users within a California balancing authority area, or are scheduled 
from the eligible renewable energy resource into a California balancing authority 
without substituting electricity from another source. The use of another source to 
provide real-time ancillary services required to maintain an hourly or subhourly 
import schedule into a California balancing authority shall be permitted, but 
only the fraction of the schedule actually generated by the eligible renewable 
energy resource shall count toward this portfolio content category. 

(B) Have an agreement to dynamically transfer electricity to a California 
balancing authority. 

(2) Firmed and shaped eligible renewable energy resource electricity 
products providing incremental electricity and scheduled into a California 
balancing authority. 

(3) Eligible renewable energy resource electricity products, or any fraction 
of the electricity generated, including unbundled renewable energy credits, that 
do not qualify under the criteria of paragraph (1) or (2). 

(c) In order to achieve a balanced portfolio, all retail sellers shall meet the 
following requirements for all procurement credited towards each compliance 
period: 
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(1) Not less than 50 percent for the compliance period ending December 
31, 2013, 65 percent for the compliance period ending December 31, 2016, and 75 
percent thereafter of the eligible renewable energy resource electricity products 
associated with contracts executed after June 1, 2010, shall meet the product 
content requirements of paragraph (1) of subdivision (b). 

(2) Not more than 25 percent for the compliance period ending December 
31, 2013, 15 percent for the compliance period ending December 31, 2016, and 10 
percent thereafter of the eligible renewable energy resource electricity products 
associated with contracts executed after June 1, 2010, shall meet the product 
content requirements of paragraph (3) of subdivision (b). 

(3) Any renewable energy resources contracts executed on or after June 1, 
2010, not subject to the limitations of paragraph (1) or (2), shall meet the product 
content requirements of paragraph (2) of subdivision (b). 

(d) Any contract or ownership agreement originally executed prior to June 
1, 2010, shall count in full towards the procurement requirements established 
pursuant to this article, if all of the following conditions are met:  

(1) The renewable energy resource was eligible under the rules in place as 
of the date when the contract was executed. 

(2) For an electrical corporation, the contract has been approved by the 
commission, even if that approval occurs after June 1, 2010. 

(3) Any contract amendments or modifications occurring after June 1, 2010, 
do not increase the nameplate capacity or expected quantities of annual 
generation, or substitute a different renewable energy resource. The duration of 
the contract may be extended if the original contract specified a procurement 
commitment of 15 or more years. 

 (e) A retail seller may apply to the commission for a reduction of a 
procurement content requirement of subdivision (c). The commission may 
reduce a procurement content requirement of subdivision (c) to the extent the 
retail seller demonstrates that it cannot comply with that subdivision because of 
conditions beyond the control of the retail seller as provided in paragraph (5) of 
subdivision (b) of Section 399.15. The commission shall not, under any 
circumstance, reduce the obligation specified in paragraph (1) of subdivision (c) 
below 65 percent for any compliance obligation after December 31, 2016. 

 

END OF ATTACHMENT A 


