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I. INTRODUCTION

Pursuant to Rule 13.9 of the California Public Utilities Commission's ("Commission")

Rules of Practice and Procedure ("Rules"), Calaveras Telephone Company (U 100a C)

("Calaveras"), Cal-Ore Telephone Co. (U 1006 C) ("Cal-Ore"), Ducor Telephone Company (U

1007 C) ("Ducor"), Foresthill Telephone Co. (U 1009 C) ("Foresthill"), Kerman Telephone Co. (U

l0l2 C) ("Kerman"), Pinnacles Telephone Company (U 1013 C) ("Pinnacles"), The Ponderosa

Telephone Co. (U 1014 C) ("Ponderosa"), Sierra Telephone Company, Inc. (U 1016 C) ("Sierra"),

The Siskiyou Telephone Company (U 1017 C) ("Siskiyou") and Volcano Telephone Company (U

1019 C) ("Volcano") (collectively, the "Independent Small LECs") request that the Commission

take offrcial notice of the attached document in connection with its pending determination of the

cost of capital in this proceeding: An "open letter" dated May 10, 2016r from the Assistant

Administrator of the Rural Utilities Service ("RUS") of the Department of Agriculture to all

telecommunications loan applicants and borrowers, attached hereto as Attachment A (the "RUS

Letter"), and available at http://www.rd.usda.eov/files/Openletter-AAT.pdf.

II. BACKGROUND REGARDING RUS LETTER

The RUS Letter sets forth new requirements and conditions of RUS for loan applicants and

existing borrowers with the RUS in light of the FCC's March 30,2016 Report and Order, Order

and Order on Reconsideration, and Further Notice of Proposed Rulemaking, reforming the

universal service program for rate-of return caniers (the "FCC Re-Prescription Order"). See In the

Matter of Connect America Fund, WC Docket No. 10-90, Report and Order, FCC l6-33 (rel.

March 30,20t6). In recognizing that the FCC Re-Prescription Order "may have a significant

impact on the revenues for loan applicants and existing borrowers," the RUS Letter sets forth

detailed requirements for all new loan applicants under the Infrastructure Loan Program and the

Broadband Loan Program, and for any existing borrowers that fail to meet the TIER requirements

in their loan documents or experience any other material adverse effects that necessitate the

I The letter was issued after the evidentiary hearings in this case and the Independent Small LECs
only recently learned of it. The Independent Small LECs were therefore unable to seek to
introduce this letter as an exhibit at the hearings.
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preparation of corrective action plans and/or pro-forma financial forecasts. RUS T.etter atpp.l-2.

These new requirements were enacted by the RUS to address the impact of the FCC Re-

Prescription Order on projections of network access revenues. Id. atpp.l-2. The RUS Letter

further imposes a condition on any new approved loans, which allows "the RUS to require updates

of the financial forecast prior to the expiration date of the loan. RUS may limit advances if these

updates indicate a material adverse effect in the financial condition of the borrower." Id. atp.2.

III. LEGAL ARGUMENT

Rule 13.9 states that the Commission may take official notice "of such matters as may be

judicially noticed by the courts of the State of California pursuant to Evidence Code section 450 et

seq." California Evidence Code Section 452provídes that judicial notice is appropriate for: "(c)

Official acts of the legislative, executive, and judicial departments of the United States and of any

state of the United States." Evidence Code Section 453 requires judicial notice "of any matter

specified in Section 452, if a party requests it and (a) gives the adverse party notice of the request

and (b) fumishes the court with sufficient information to take judicial notice of the matter." As

described below, the attached RUS Letter is an official pronouncement of the RUS and within the

scope of Section a52@) and directly relevant to the cost of capital consideration in this proceeding.

A. The RUS Letter is Properly Subject to Official Notice.

The RUS Letter is an offrcial act of the RUS, a division within the U.S. Department of

Agriculture's Rural Development agency. The letter is an official pronouncement that defines and

explains the new policies and procedures of RUS for loan applicants and borrowers with the RUS

in light of the FCC Re-Prescription Order. As such, it is subject to judicial notice under Evidence

Code section452(c). See Cal. Evid. C. sec. 452(c), Comment-Assembly Committee on Judiciary

(Under subdivision c, "California courts have taken judicial notice of a wide variety of

administrative and executive acts, such as proceedings and reports of the House Committee on

Un-American Activities, records of the State Board of Education, and records of a county planning

commission."); see also In re Soc. Servs. Payment Cases (2008) 166 Cal.App. th 1249, l27l-72

(finding trial court properly took judicial notice under Evidence Code section452(c) of "All

County Letters" sent by the Department of Social Services to county welfare directors and other
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local officials to provide further information and instructions to counties regarding the

implementation of a statute and to inform them of certain eligibility and funding requirements for

community care facilities); Søn Mateo County Coastal Landowners'Assn. v. County of San Mateo,

38 Cal.App.4th523,552-553 (1995) (the court upheld the taking ofjudicial notice of a letter sent

from the California Secretary of Resources to the executive director of the California Coastal

Commission).

B. The RUS Letter is Directly Relevant to the Cost of Capital Determination.

The RUS Letter is directly relevant to the cost of capital determination on several grounds.

First, it is undisputed that the impact of the FCC Re-Prescription Order, as addressed in the RUS

Letter, is directly relevant to the cost of capital determination in this proceeding. It was placed at

issue by both parties in briefing and at the evidentiary hearings. See, e.g., ORA Opening Br. at pp.

12-14,17; ORA Reply Br. at pp.2,1,2-13,15-16; Independent Small LECs' Opening Br. at pp.14,

19; Independent Small LECs'Reply Br. at pp. 14-15; Hr'g Tr. at pp. 20-32. Indeed, the FCC Re-

Prescription Order was admitted as an exhibit at the hearings. App. Exh. 5-FCC 16-3341; ORA

Exh. 3-FCC 16-33. Second, the availability of debt is relevant to the Commission's determination

of the Independent Small LECs'cost of debt in this proceeding. The RUS's official actions in

response to the anticipated impact of the FCC's Re-Prescription Order and its implementation of

stringent requirements and conditions for RUS loans is particularly relevant to the Commission's

consideration of cost of debt. Third, the RUS Letter is relevant to the Commission's determination

of capital structure because if debt is less available or more difficult to obtain, the Independent

Small LECs will need to rely more on equity.
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IV. CONCLUSION

The Commission should take official notice of the RUS Letter. It is an official

pronouncement of a federal executive agency, and it is directly relevant to the issues in this

proceeding. The Independent Small LECs urge the Commission to take official notice of this

letter so that its contents can be considered as the Commission prepares a Proposed Decision in

this proceeding.

Respectfully submitted this 24th of June,2016

Mark P. Schreiber
Patrick M. Rosvall
Sarah J. Banola
Priya D. Brandes
COOPER, V/HITE & CQOPER LLP
201 CaHfórnia Street, 17th Floor
SanFrancisco, CA 94IlI
Phone: (415) 433-1900
Fax: (415) 433-5530

By: lçl
PATRICK M. ROSVALL

Attomeys for the Independent Small LECs
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OPEN LETTER FROM THE ASSISTANT ADMINISTRATOR
May 10,2016

To all Telecommunications Loan Applicants and Borrowers:

On March 30,20t6, the FCC released a Report and Order, Order and Order on
Reconsideration, and FurtherNotice of Proposed Rulemaking, roforming the
universal service program for rate-of return carriers (the "Order"). The Rural
Utilities Sen¡ice (RUS) recognizes that this may have a significant impabt on the
revenues for loan applicants and existingborrowers.

In order to consider applications for the remainder of this calendar year, RUS will
require that applicants under the Infrastuctue Loan Program and the Broadband
Loan Program take the impact of the Order into consideration in preparing their
projeotions of network access revenues, whether found on the Schedule "S" (for
those using the pro-forma workbook) or in the Income Statement section of the
application (for those using the online application system, "RDApply"). RUS
already requires a detailed nanative which supports the projections. The narrative
should now also include details on the followingi

o Explain if A-CAM appears to be advantageous for the applicant and
whether the projectioni were based on model-based support or the legacy
approach. If the projections tvere based on legacy but the applicant is inclined to
elect model-based support, estimated changes to the reve¡rues as a result of that
election should be provided as well.

. If the applicant expects to remain on legaoy support, which values for the

Rate of Return were assumed in the revenue projeotions? Have any budgetary
control scenarios been considered?

o Identify any unsubsidized competitors in the applicant's area, with a
special focus on any that meet or exoeed the 85% overlap threshold in one or more
census blocks. Where appropriate, discuss the expected loss of revenues due to the
competition, both customerrevenue and universal service support.

USDA b an cqual opportunlty provlder and cmployer.

ff you wish to l¡lô a Clvll Rlght3 pro0r.m complalnt of dlsorlmln¡t¡on, compl€to lh. USOA ProgÍam Olsorlmlnrllon Complalnt Form, found
onllnc at http://rnmrw.rccr,uida,gorr/comdslnt_l¡llng-cust,html, or ¡t ¡ny USDA office. or oall (800) 6324S92 to raq$¡t tÌtc form' You may
slso wrltô ¡ lctt r cont¡hlng ¡ll of lhr lnformrllon roquectad ln lh. fom. Sond your complstod coñpl¡lnt lom ot lottsr lo u by msll ¡t
U.S, Dcprdrncnt of Agrloullurc, Olrôclor. Offrcr of Adjudlo¡t¡on, l¡100 lndependcncc Avcnue, S.W., Washlngton, D.C. 20250'9410, byfrx
(202l' 89O-T Æ, or.m.ll ¡t progr.rn.lnl¡k€@sod¡.grov,
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r Discuss any expected impacts on revenues of the Opex or Capex limitations'
o Díscuss the ways in which the Loan Design addresses the Broadband Deployment

Obligations required by the Order.
o ldenfifu any other impacts of the Order that the applicant considers noteworthy that

have not been atldressed above'

RUS recognizes that the full impact of the CIrder may not be known for some time. Acconlingly,
for the tirne being âny new loans approved will include a condition allowing RUS to require
updates of the financi¿l forecast prior to the expiration d¿te of the loan. RUS rnay limit advances

if thesc updates inclicate a material adverse effect in the financial condition of the borrower.
In adtlition, in accordance with our prâc.tice since early 2A12, quarterly financial reports will be

required as a condition on all new loåns, so that RUS may closcly nronitor the fin*ncial situgtion
of our borrowers.

For any existing borrowers that fail to meet the TIBR requirements in their loan documents or
experience any other material adverse effects that nscessitate the preparation of corrective action
pláns and/or pro-forma financ.ial forecasts, those plans and forecasts will also need to address all
of the items listed above.

We look forwa¡d to working with all of our b<¡rrowsrs during this transition period. We are

conrrnitted to our mission of funding the provision of ¡rew and improved telecommunicstions
service in rural âreas, and these steps will allow us to continue to process loaus and advance

funds to meet that mission.

/.:{l;JÃ
KEITH B. ADAMS
Assistant Administrator
Tel ecommunications Pro grant
Rural DevelCIpment I Rural Utilities Service
U.S. Department of Agriculture
1400 lrrdependence Äv$nue, SW I 

lffashington, DC 2Û250-1590


