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	Proposed Legislation on Utility Receivership



RECOMMENDED POSITION: SUPPORT AS SPONSOR
 
SUMMARY OF BILL: 
This bill would remove the requirement that the California Public Utilities Commission (CPUC) petition the Superior Court in the county where an abandoned or neglected water system is located to have a receiver appointed to take over operation of the system.  Instead, after conducting an investigation, the CPUC would have the authority to appoint a receiver without involving the Superior Court.

CURRENT LAW:
Current law requires that the CPUC conduct an investigation into whether a water system has been abandoned or the owner is not responsive to CPUC orders to determine if the owner is “fit” to continue operating the system.  The investigation takes considerable time and effort and provides an opportunity for the respondent to present its case why he/she should be allowed to continue to operate the system.  Once the investigation is concluded and the CPUC issues a decision making a finding that the system has been abandoned or the operator is not responsive to CPUC orders, the Legal Division has to prepare a petition for the appointment of receiver in the Superior Court in the county where the system is located.  CPUC attorneys-- who are not-experienced in Superior Court litigation-- have to prepare a detailed notice, summons and complaint and other documents to commence the receivership litigation, all of which takes time and leaves the customers uncertain about the future of the water system.  Moreover, CPUC attorneys must take the time to educate the Superior Court Judges in the details of public utility regulation and how the CPUC operates. Docket congestion and the severe state budget cuts to the Superior Court system have exacerbated the problem of getting meaningful relief for the customers of these systems in a timely manner. 

Section 855 of the Public Utilities (PU) Code does not allow the CPUC to pursue receiverships for these systems cavalierly.  Instead the CPUC’s investigation affords the existing owners ample opportunities to demonstrate their ability to continue to operate these systems safely.

AUTHOR’S PURPOSE:
The existing system is extremely time consuming, delays resolution of the problem, is unnecessary, provides more due process protections than are legally required, and unnecessarily ties up significant CPUC and Superior Court resources. At times, it has taken several months to in excess of a year to complete the Superior Court process. This delay is likely to become more severe in the wake of state budget cuts to the Superior Courts.  In the interim, necessary repairs and equipment upgrades to the water system cannot be made except on an emergency basis. The bill would significantly shorten the amount of time required to get a receiver appointed to take over ownership of failing or abandoned water systems thereby protecting customers from what may be unsatisfactory or unhealthful conditions in their water system.  

The CPUC has spent over seven years attempting to get a satisfactory resolution to performance problems with the Yermo Water System in San Bernardino County.  Not all of this delay is attributable to the requirement to go to Superior Court to have a receiver appointed, but significant delays have been associated with that process.  In the interim, customers have had to put up with an absentee owner (who lives in Florida) whose health problems led to repeated delays in necessary Superior Court proceedings, inadequate water pressure, significant fire safety issues and despite the presence of a viable purchaser and wholesale unwillingness on the part of the owner to cooperate in the process of selling the utility to a responsible owner.   In a 2007 investigation into Yermo, the CPUC found that the owner had let the system run dry for a week period during August of 2006, thus forcing his customers to do without water during a period where temperatures routinely exceeded 100 degrees.  

The CPUC is the appropriate agency to manage receiverships and deal with the problem of unresponsive or abandoned water systems because we have full regulatory authority over these utilities.  Legislation is necessary, because the existing statute requires that the CPUC engage in what is essentially a dual litigation process to resolve a single issue.  

SUMMARY OF SUPPORTING ARGUMENTS FOR RECOMMENDATION:
This bill should be sponsored for the following reasons:

1. It would reduce the amount of time it takes to get a receiver appointed to assume operational responsibility for a troubled or abandoned water system.
1. It would reduce Commission, ratepayer, and Superior Court costs associated with the appointment of a receiver.
1. It would ensure that customers receiving substandard service from an existing water company receive more timely, and less expensive improvements in water service.
1. It would allow for a more rapid correction to conditions that represent threats to public safety from low water pressure, and water that has not passed applicable purity tests.

SUMMARY OF SUGGESTED AMENDMENTS:
None.

DIVISION ANALYSIS (Division of Water and Audits):
This bill would make it easier for the CPUC to remove recalcitrant, incompetent, and absentee owners of water utilities who have refused to cooperate with the CPUC’s regulatory oversight.  Instead of a cumbersome two-step process to have a receiver appointed to take over operations of these companies, the revised statute would allow the CPUC itself to find and appoint a receiver.  The CPUC would be in a position to directly monitor the activities of the receiver and the receiver would not have to seek the Superior Court’s approval (in addition to the CPUC’s) to make major decisions about the management of the CPUC.

Existing law requires the aforementioned two-step process for the appointment of a receiver.  A single process confined to the CPUC would expedite the appointment of a receiver, save both time and money and precious CPUC resources and would ensure that a responsible receiver will be appointed in a relatively brief amount of time to take control of the water system.  

Existing Section 855 of the PU Code will be modified by this proposed statute to remove the requirement that the CPUC petition the local Superior Court to have a receiver appointed. Instead, the CPUC, after affording the owner an opportunity to defend his/her management of the water system in as part of the CPUC’s investigation, would be able to directly appoint and oversee a receiver to take over management of the water company.  

Over the past twelve years, the CPUC has had to employ the receivership process (or something comparable to it) for the following small water and sewer companies: Mineral Water Company, Ponderosa Sky Ranch Water Company, Strawberry Water Company, Golden Hills Sewer Company,  Arrowhead Manor Water Company, Yermo Water Company, and Live Oaks Springs Water Company. Major problems have arisen in recent years with the Keene Water Company, and the Grand Oaks Water Company, although no receivers have been appointed for these systems. These companies are located variously in Tehama, Tuolumne, Kern, San Bernardino and San Diego Counties.

Live Oak Springs Water Company has required a particularly large amount of staff resources.  Litigation in this case has required two trips to San Diego, intervention in a Superior Court foreclosure proceeding, and extensive discovery involving both the County of San Diego and the US Army Corps of Engineers. Moreover, completing these receivership appointments in Superior Court has required extensive travel, expensive court appearances, an oral argument and a full trial, as well as the use of extensive Superior Court pleadings.  Receivership applications require a huge commitment of both attorney and staff resources because of the complexities and length of the process involving proceedings both at the CPUC and in Superior Court.

PROGRAM BACKGROUND:
Existing policy requires the CPUC to periodically audit and annually monitor small water companies.  This bill will not change those practices.  

Once the CPUC has become aware of non-compliance with CPUC orders, preemptive abandonment or significant contamination or other permit issues involving the Department of Health, it begins and investigation and possibly an audit of the target utility. The Legal Division is contacted to have an attorney appointed to coordinate the investigation and begin preparing a formal order instituting an investigation for CPUC consideration.  Typically this requires up to an FTE of combined effort for six months or more. Eliminating the requirement to go to superior court would have expedited the receivership process by several years in the case of the Yermo Water Company.  

Under existing Commission Rules and applicable statutes parties in Commission proceedings have a number of due process rights available to them.  At the outset, even in adjudications (which bar ex parte contacts) respondents have the right to file opening and reply comments on legal and factual errors in presiding officer decisions.  After the Commission issues a decision, aggrieved parties have the right to apply for rehearing of the Commission’s decision within 30 days after the decision is issued.   The application for rehearing is them reviewed by the Commission’s Legal Division and may or may not be granted.  In some situations, the application may be denied but the decision may be modified to reflect one or more legal or factual error.  After the rehearing process is complete, respondents have the right to file a writ of review with the California Court of Appeal (for the district where they are located).  The Court of Appeal can either uphold the Commission’s decision or overturn it or return it to us for further deliberations.    In addition, Court of Appeal decisions can be appealed to the California Supreme Court (although appeals generally are not granted).  

In the event circumstances or facts change respondents can also file a petition for modification of a decision up to a year after the decision became final (usually 30 days after the Commission issues a decision).  Even after a year has elapsed, petitions for modification can be submitted but in that situation the petitioner must state why it could have not been submitted earlier.  These are the appellate options generally available to all parties that appear before the Commission.  

Superior Court Decisions such as the one to appoint a receiver (what happens under the current process) are generally not appealable because the Commission has original jurisdiction over the case.  Moreover under section 1759(a) Superior Courts cannot modify Commission decisions.  The only challenge a respondent could bring to a Superior Court decision on a receiver might be a challenge to the specific individual who has been appointed to become the receiver (they may want someone else) but they cannot challenge the underlying decision to appoint a receiver.

SAFETY IMPACT:
This bill should enhance the safety of California citizens since the CPUC will be able to act much more quickly to appoint receivers to assume ownership of companies that are not being responsibly or safely managed.  Recent delays in getting a receiver appointed have adversely impacted the safety of water and sewer service.  Abandonment of Golden Hills Sanitation Company (Kern County) and delays in having a receiver appointed adversely impacted customer safety to the effect that the County Health Department threatened to red tag the affected homes.  Again, the abandonment of Idyllwild Water Company (Santa Clara County) and the delay in having a receiver appointed adversely impacted the water quality customers were receiving because of continued violation of the Surface Water Treatment Act.  In another recent example, the delay in having a receiver appointed for Yermo Water Company (San Bernardino County) has resulted in needed infrastructure improvements to be delayed.  This has resulted in low water pressure service causing both an immediate public health concern and potential safety impact because of inadequate fire protection service.  The former owner of the Mineral Water Company decided to provide water service to her customers by pumping directly out of a local creek when one of her water tanks sprang a leak creating an immediate public health hazard.  Another issue that has frequently arisen (and was a problem with the Yermo System) was not having a licensed water treatment operator available to operate the system despite a state requirement to have such an individual available.  Again, this represents a direct threat to public health and safety.  

Moreover, the appointment of a receiver for the Yermo System is now being contested in Superior Court by the owner’s wife even though she is not a listed owner of the system and her husband was given full due process through both the CPUC’s process and Superior Court.  These kinds of frivolous legal appeals would be eliminated if the Superior Court process was removed.

RELIABILITY IMPACT:
Since problems with firms facing receivership will be more quickly resolved, service reliability should be enhanced.  Examples such as those cited above illustrate the public safety threat associated with protracted delays in conjunction with Superior Court proceedings.

RATEPAYER IMPACT:
This bill would lower the cost of water service to customers, by reducing the number of hours that a receiver would have to devote to obtaining Court approval to manage, operate and ultimately find a new owner for troubled water systems.

FISCAL IMPACT:
This bill should significantly reduce the CPUC’s workload—particularly that of attorneys. It should not change any reporting requirements.

ECONOMIC IMPACT:
This bill is likely to have an essentially de minimus effect on businesses.  It will slightly lighten the burden of affect Superior Courts.  As for the regulated community, it should lessen the costs faced by owners of small water systems, since they will only have to pay for regulatory expenses associated with a single proceeding instead of the successive CPUC and then County proceedings.  It will not likely have an effect on local community except that it may make the affected service territory a more attractive place to do business because once a receiver is appointed, the water customers will see their service improved more quickly than if the existing two-step approval process is used.

LEGAL IMPACT:
The bill should have no legal impact.  The role of the Superior Courts is purely an administrative function in response to the CPUC’s petition for the appointment of a receiver.  The Superior Courts do not have the authority to substantively review the CPUC’s determination on the need for the appointment of a receiver.  The CPUC’s existing due process requirements, including the role for hearings and the right to appeal a CPUC decision, are not impacted by this bill.  Adding an administrative requirement to this process by having the CPUC petition the Superior Court for the appointment of a receiver does nothing to enhance the utilities’ due process rights already codified in the Public Utilities Code.

OTHER STATES’ INFORMATION:
The Nevada CPUC has developed a more aggressive staff-based function for handling small water systems that allows the staff essentially to set rates by default if a responsible owner has either abandoned or is unwilling to manage a water system.  Because water systems are state regulated, federal examples are not applicable

LEGISLATIVE HISTORY:
None.

STATUS:  
Not applicable.

SUPPORT/OPPOSITION:  
	None on file.

STAFF CONTACTS:
Lynn Sadler, Director-OGA			(916) 327-3277		ls1@cpuc.ca.gov 
Nick Zanjani, Legislative Liaison-OGA	(916) 327-3277		nkz@cpuc.ca.gov	
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