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Decision __________________

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

	Order Instituting Investigation on the Commission’s Own Motion into the Operations and Practices of Pacific Gas and Electric Company regarding Anti-Smart Meter Consumer Groups.

	Investigation 12-04-010
Filed April 19, 2012





DECISION GRANTING COMPENSATION TO THE EMF SAFETY NETWORK FOR SUBSTANTIAL CONTRIBUTION TO D. 13-04-010

	Claimant: EMF Safety Network
	For contribution to I.1204010/Decision (D.) 13-04-010

	Claimed ($):	$18,363.13
	Awarded ($):	$18,060.00 (reduced 1.7%)

	Assigned Commissioner:  Michel Peter Florio
	Assigned Administrative Law Judge (ALJ):  Jean Vieth



PART I:  PROCEDURAL ISSUES 

	A.  Brief Description of Decision: 
	D.13-04-012 approves a three-party settlement of this investigation into the activities of Pacific Gas and Electric Company (PG&E) employee William Devereaux to infiltrate, by using a false name, online discussion groups hosted by several anti-smart meter activist organizations.



B. Claimant must satisfy intervenor compensation requirements set forth in Public Utilities Code §§ 1801-1812:

	
	Claimant
	CPUC Verified

	Timely filing of notice of intent to claim compensation (NOI) (§ 1804(a)):

	1.  Date of Prehearing Conference (PHC):
	June 25, 2012
	Yes

	2.  Other Specified Date for NOI:
	
	

	3.  Date NOI Filed:
	July 25, 2012 
	Yes

	4.  Was the NOI timely filed?                                                                       
	Yes

	Showing of customer or customer-related status (§ 1802(b)):

	5.  Based on ALJ ruling issued in proceeding number:
	I.1204010
	Yes

	6.   Date of ALJ ruling:
	December 11, 2012
	Yes

	7.    Based on another CPUC determination (specify):
	
	

	8. Has the Claimant demonstrated customer or customer-related status?   
	Yes

	Showing of “significant financial hardship” (§ 1802(g)):

	9.  Based on ALJ ruling issued in proceeding number:
	I.1  I. 1204010
	Yes

	10.	Date of ALJ ruling:
	D  December 11, 2012
	Yes

	11.	Based on another CPUC determination (specify):
	
	

	12 12. Has the Claimant demonstrated significant financial hardship?             
	Yes

	Timely request for compensation (§ 1804(c)):

	13.  Identify Final Decision:
	D.13-04-012
	Yes

	14. Date of Issuance of Final Order or Decision:    
	April 5, 2013
	Yes

	15. File date of compensation request:
	June 4, 2013
	Yes

	16. Was the request for compensation timely?                                           
	Yes




C. Additional Comments on Part I:

	#
	Claimant
	CPUC
	Comment

	A
	
	X
	Brief title revised to more completely describe outcome.

	
	
	
	




PART II:  SUBSTANTIAL CONTRIBUTION 

A. Claimant’s description of its contribution to the final decision (see § 1802(i), 
§ 1803(a) & D.98-04-059).  

	Contribution 
	Specific References to Claimant’s Presentations and to Decision
	Showing Accepted by CPUC

	1.  Whether The Commission Should Grant PG&E’s Requested Protective Order.
At the beginning stages of this proceeding, PG&E filed a motion for a protective order to redact PG&E employee names and titles and other information from the Consumer Protection and Safety Division (CPSD) Staff Report and its appendix.
EMF Safety Network filed an opposition to the motion.  In part, this opposition noted that the strong public interest in disclosing all involved PG&E employees and officers.  Moreover, at the June 25th PHC, EMF Safety Network also argued that the motion was overbroad as it required all parties to agree to the model Nondisclosure Agreement (NDA) attached to the motion.  Network argued that this prevented the parties from agreeing among themselves on the terms and scope of this proceeding.  This approach was adopted by the ALJ and was especially important for Network, which did negotiate a number of important changes to the NDA.  For example, the model NDA would have prevented Sandi Maurer from reviewing confidential information.  The NDA was amended to ensure she could fully participate in this proceeding.
	





EMF Safety Network Protest of Motion of Pacific Gas and Electric Company for Protective Order, p. 2

Transcript of PHC at 17 (6/25/12)












	





Yes


Yes



	2.  The Extent Of Devereaux’s Improper Activities
One of the important issues raised in the Order Instituting Investigation (OII) was the extent of Devereaux’s and PG&E’s improper activities.  EMF Safety Network conducted discovery on this issue, including determining whether CPUC employees received confidential information from Devereaux or were otherwise involved in the proceeding.  While EMF Safety Network was unable to uncover direct evidence sufficient to support alleging CPUC staff members of misconduct, this lack of direct evidence was used by the Commission to support adopting the settlement.  Without EMF Safety Network’s work in this area, this conclusion was not possible.
3.  Whether Fines And/Or Remedial Actions Should Be Imposed On PG&E
EMF Safety Network actively contributed to the ultimate fine and other actions imposed on PG&E through the Settlement Agreement.  First, Network maintains that its participation as direct victim to Devereaux’s activities and opposition to the Settlement Agreement ensured that PG&E agreed to a substantial settlement payment amount, likely more substantial than if Network had not participated in the proceeding.
Second, even though Network did not join in the Settlement Agreement, it contributed to its final form.  In its comments on the proposed settlement, Network objected to the fact that PG&E would “sponsor three trainings, symposiums or similar events on relevant issues of social media use and proper online protocols to industry groups” at specified annual meetings of the following organizations by the end of 2015:  The National Association of Regulatory Utility Commissioners (NARUC) and the Ethics and Compliance Officer Association (ECOA).”  Network argued that PG&E should be required to hire an independent third party to conduct these trainings given its bad acts in this proceeding.  Rather, than counter this argument, PG&E agreed with it.  Third, Network was able to highlight that PG&E refused to even apologize to it and other victims of this case.  The ALJ noted her disappointment with this in her proposed decision.  In response, PG&E agreed to apologize.  These are important contributions to the ultimate settlement that ensure PG&E takes full responsibility for this matter and works to ensure it is never repeated.
	









Commission Decision, at 19-20








Approved Settlement Agreement, 2.2 [requiring PG&E to pay $390,000 settlement payment]



EMF Safety Network Comments and Opposition to Joint Motion for Approval of Settlement Agreement at 5-6





Joint Reply Comments in support of approval of Settlement Agreement at 7


See EMF Safety Network Comments to Proposed Decision at 6

PG&E Comments on Proposed Decision, at 1
	

















Plausible but not possible for the Commission to document.


Yes






Yes



Yes


Yes



B. Duplication of Effort (§§ 1801.3(f) & 1802.5):
	
	Claimant
	CPUC Verified

	a.	Was the Division of Ratepayer Advocates (DRA) a party to the proceeding?
	No
	No

	b.	Were there other parties to the proceeding with positions similar to yours? 
	Yes
	Yes

	c.	Name of other parties (if applicable):  The Utility Reform Network (TURN), CPSD, Ecological Options Network (EON); Californians for Renewable Energy, and Joshua Hart, Stop Smart Meters!

	
Yes

	d.	Claimant description of how claimant coordinated with DRA and other parties to avoid duplication or how claimant’s participation supplemented, complemented, or contributed to that of another party:  EMF Safety Network actively coordinated with EON, Californians for Renewable Energy, and Joshua Hart, Stop Smart Meters! (“Affected Parties”) throughout the proceeding.  Unlike CPSD and TURN, the Affected Parties were the direct victims of PG&E’s activities.  These joint efforts included discussing strategy, the status of discovery requests and the general scope of this proceeding.  The Affected Parties were especially successful at obtaining additional information during discovery that PG&E had initially claimed to be outside of the scope of this proceeding.  This included copies of interviews conducted by PG&E staff.  The Affected Parties also explored whether PG&E’s activities including providing information to CPUC staff members.  Given that the proceeding involved determining the “extent” of these activities, the Affected Parties’ efforts supplemented and complemented each other.  The Affected Parties also attempted to avoid duplication to the extent possible.  EMF Safety Network attempted to file joint comments to the settlement.  However, as Network determined that the evidence did not support the allegations the other Affected Parties made regarding CPUC staff, it was required to submit individual comments regarding the settlement and proposed decision.

EMF Safety Network also attempted to coordinate with CPSD and TURN.  This included conducting a number of conferences with CPSD and TURN regarding the potential settlement and determining whether EMF Safety Network could join in the settlement.  While EMF Safety Network was unable to reach an agreement with these parties, they attempted to do so to avoid duplication.

	







Yes


Time records appear to support  this claim



C. Additional Comments on Part II:
	#
	Claimant
	CPUC
	Comment

	1
	Maurer
	Maurer records are marked Attachment 2


Time records appear to corroborate

Yes
	See Attachment 2 for listings and total time of Maurer’s activity.  The time I have listed includes essential activities to be an active participant in the proceeding: writing pleadings; reading and responding to opposing parties pleadings, reading CPUC notices; attending the pre-hearing conference; attending the law and motion workshop; some discovery work; attending the settlement conference; and responding to the settlement and the proposed decision. 

It does not include meetings, e-mail and calls between friendly parties; reviewing friendly parties pleadings; e-mails or calls with BBK attorneys; tens of hours of discovery work; many hours preparing testimony which was at first scheduled, but never held; and reading short emails from the CPUC or other parties (for example: scheduling). 

I am also not requesting reimbursement for travel time, mileage, copies or postage. 




PART III:	REASONABLENESS OF REQUESTED COMPENSATION 

A. General Claim of Reasonableness (§§ 1801 & 1806):
	a. Explanation by claimant of how the cost of Claimant’s participation bore a reasonable relationship with benefits realized through participation:

While EMF Safety Network opposed the settlement, its participation bears a reasonable relationship to the benefits received by all parties through its participation.  Network’s efforts to determine the scope of PG&E’s activities provided a context for the settling parties to determine the scope of Devereaux’s activities.  Moreover, Network’s comments on the settlement agreement provided a better agreement for the Commission and public generally.

	CPUC Verified


Yes

	b. Reasonableness of Hours Claimed.

Mr. Hobson and Mr. Nelson closely worked with Ms. Maurer to ensure all activities were accomplished as efficiently as possible.  Given her close connection to the substance of the proceeding, Ms. Maurer took the lead in all drafting and document review.  Mr. Nelson and Mr. Hobson only assisted to the extent legal questions were raised.  Mr. Nelson took the lead on litigation questions given his lower rate and CPUC experience.

	  

Yes

	c. Allocation of Hours by Issue

EMF Safety Network allocated its time by issue as set forth in the time sheets for Ms. Maurer, Mr. Nelson and Mr. Hobson.

	
 Yes  



B. Specific Claim:*
	Claimed
	CPUC Award

	ATTORNEY, EXPERT, AND ADVOCATE FEES

	Item
	Year
	Hours
	Rate 
	Basis for Rate*
	Total $
	Hours
	Rate 
	Total $

	Sandi Maurer
	2012
	35.7
	$127.5
	See claim, Sec.18.5
	4,551.75

	35.7
	$125
	$4,462.50

	Sandi Maurer
	2013
	6.4
	$127.5
	See claim, Sec.18.5
	816.00

	6.4
	$130
	$832.00


	Joshua Nelson
	2012
	40.0
	$205
	See claim, Section 18.6
	8,200.00
	40.0
	$205
	$8,200.00

	Joshua Nelson
	2013
	5.1
	$220
	See claim, Section 18.6
	1,122.00
	4.9
	$210
	$1,029.00

	James Hobson
	2012
	6.5
	$350
	See claim, Section 18.6
	2,275.00
	6.5
	$350
	$2,275.00

	James Hobson
	2013
	0.8
	$375
	See claim, Section 18.6
	300.00
	0.5
	$360
	$180.00

	
	Subtotal:
	$17,264.75
	Subtotal:
	$16,978.50 

	INTERVENOR COMPENSATION CLAIM PREPARATION  **

	Item
	Year
	Hours
	Rate 
	Basis for Rate*
	Total $
	Hours
	Rate 
	Total $

	Sandi Maurer  
	2012
	4.2
	$63.75
	Half Hourly rate
	267.75

	4.2
	$62.50
	$262.50

	Sandi Maurer  
	2013
	6.3
	$63.75
	Half hourly rate
	401.63

	6.3
	$65.00
	$409.50


	Joshua Nelson
	2013
	3.9
	$110
	Half hourly rate
	429.00
	3.9
	$105
	$409.50

	
	Subtotal:
	1,098.38
	Subtotal:
	$1,081.50

	TOTAL REQUEST :
	$18,363.13
	TOTAL AWARD: 
	$18,060.00

	*We remind all intervenors that Commission staff may audit their records related to the award and that intervenors must make and retain adequate accounting and other documentation to support all claims for intervenor compensation.  Claimant’s records should identify specific issues for which it seeks compensation, the actual time spent by each employee or consultant, the applicable hourly rates, fees paid to consultants and any other costs for which compensation was claimed.  The records pertaining to an award of compensation shall be retained for at least three years from the date of the final decision making the award. 
**Travel and Reasonable Claim preparation time typically compensated at ½ of preparer’s normal hourly rate

	Attorney
	Date Admitted to CA BAR[footnoteRef:1] [1:   This information may be obtained at: http://www.calbar.ca.gov/. 
] 

	Member Number
	Actions Affecting Eligibility (Yes/No?)
If “Yes”, attach explanation

	Joshua Alan Nelson 
	December 5, 2008
	260803
	No. 

	James Hobson 
	January 1, 1972
	50760
	No. 


C. Additional Attachments and Comments: 
	Comment  #
	Description/Comment

	5
	Basis for Rate for Sandi Maurer: To assess an appropriate rate for CPUC work I reviewed the posted “Intervenor Hourly Rates”, considered my previous CPUC experience; my current advocacy work with the EMF Safety Network, my previous work history running a successful small business, and reviewed Resolutions ALJ-267 and ALJ-287.

In April of 2012 I reviewed the document titled, “Intervenor Hourly Rates” on the CPUC website. I used a key search for the word advocate and tallied the rates paid to advocates and divided by the total number and found the average was $135 an hour.

I have been working at the CPUC for three years. I filed the Application of EMF Safety Network for Modification of D.06-07-027 and D.09-03-026 (A. 10-04-018). Processing the application included filing of six more documents:  a response; two ex-parte notices; comments on the proposed decision; reply comments; and a rehearing request.  I spent more than two hundred hours on A.10-04-018, and learned how to navigate the CPUC processes.  I had help from James Weil, director of Aglet Consumer Alliance, who is a retired ALJ, an expert in Commission procedures and he mentored me throughout the process. 

In A.11-03-014, the PG&E Smart Meter opt-out proceeding, I have filed sixteen pleadings on behalf of the EMF Safety Network, including opening briefs, reply briefs testimony, and rebuttal testimony. I’ve cross-examined utility witnesses in evidentiary hearings. I also engaged in discovery with PG&E, SDG&E and SCE. 

Currently I am the director of the EMF Safety Network:  I administer the website www.emfsafetynetwork.org ; moderate two online discussion lists; work together with international health and environmental advocacy groups to raise awareness about the health impacts of EMF and RF (wireless) exposure; update members by e-mail, mail, or website on a regular basis; provide education and consultation to EMF injured; and maintain an office, including reasonable retention of records. 

My previous work experience includes 20 years running my own successful business, where I learned many professional skills that I bring to the CPUC work. I also have a college degree from Sonoma State University (BA,1984). 

Resolution ALJ-267 sets a 2011 range for experts with 0-6 years of experience at the
Commission, equal to $125-$185. 
I have selected a rate of $127.50 per hour slightly below the average CPUC intervenor advocacy rate and at the bottom range per Resolution ALJ-267 and Resolution ALJ-287 provides for a 2% increase. 

	6
	Basis rate for James Hobson, attorney and Joshua Nelson, attorney:

Joshua Nelson
To assess an appropriate rate for CPUC work I reviewed the posted “Intervenor Hourly Rates”, considered my previous CPUC experience; and reviewed Resolutions ALJ-267, 
ALJ-281,
ALJ-287.  Specifically, I noted that the 2012 range for attorneys with 3-4 years of experience of $200-235 and 2013 range for attorneys with 3-4 years at $210-$245.

I have been practicing law since 2008 and have been assisting predominately public agency clients with CPUC and other utility issues during that time.  While I have only been personally representing clients before the Commission in litigation efforts since 2012, I have representing clients in CPUC transactional and assisting in litigation efforts since 2009.  Moreover, as the majority of my clients are public agencies, I did not have an existing CPUC intervener rate as public agencies are ineligible for compensation.  Based on this, I selected a $205 hourly rate for 2012 for someone with three years of experience.  Pursuant to 
D.08-04-010 and ALJ-287, I have requested a five percent step increase and two percent COLA for a $220 hourly rate for 2013.  These rates are lower than my standard litigation rates for private or public clients.


James Hobson
To assess an appropriate rate for CPUC work I reviewed the posted “Intervenor Hourly Rates”, considered my previous CPUC, FCC and similar utility experience; and reviewed Resolutions ALJ-267, ALJ-281, ALJ-287.  Specifically, I noted that the 2012 range for attorneys with 13 or more years of experience of $305-$545 and 2013 range for attorneys with 13 or more years of experience at $310-$555.

Mr.Hobson has 41 years of experience in cable television, wire and wireless communications as a Federal Communications Commission (FCC) official, corporation lawyer and private legal practitioner.  At the FCC from 1972-78, his posts included special assistant to the chairman (1974) and chief, cable television bureau, 1976-78.  As Washington counsel for GTE, 1978-91, my assignments included the early stages of the video dial-tone docket and the grant to GTE California of the first telco-cable urban cross-ownership waiver in Cerritos.  Congress changed the law in 1996 to allow telco entry into cable television.

As a private practice attorney, he has worked on video, wire and wireless communications matters for a number of clients.  Within the field of wireless communications, he has developed a specialty in public safety communications, including 9-1-1 emergency calling and rebanding of the 800 MHz spectrum.  Mr.Hobson is consulted regularly by local governments and citizens' groups on the siting of wireless communications facilities under zoning codes and ordinances. 

He assisted Ms. Maurer and Mr. Nelson in this proceeding by providing expert counsel and advice on the technical and other issues generated in this proceeding.  Based on this, I selected a $350 hourly rate for 2012 for someone my level of experience.  Pursuant to 
D.08-04-010 and ALJ-287, I have requested a five percent step increase and two percent COLA for a $375 hourly rate for 2013.  These rates are lower than my standard litigation rates for private or public clients.



D. CPUC Disallowances & Adjustments: 
	#
	Reason

	III.B & C.2
	Portion of Mr. Hobson’s time (0.30 hrs on 4/5/2013) disallowed because review of Network’s press release, etc., provides no significant contribution to D.13-04-012 and is noncompensable.

	III.B & C.2
	Portion of Mr. Nelson’s time (0.20 hrs on 4/5/2013) disallowed because e-mail to Ms. Maurer upon issuance of CPUC decision provides no significant contribution to D.13-04-012 and is noncompensable.

	III.B & C.5
	2% COLA, authorized by Res. ALJ-287, applied to Ms. Maurer’s 2012 rate to establish her rate for 2013.  We adopt a 2012 hourly rate for Sandi Maurer of $125.  Although Ms. Maurer requested the rate of $127.50 for work she completed in both 2012 and 2013, the Commission finds the rate of $125 per hour to be reasonable for 2012 given Ms. Maurer’s credentials and limited experience in Commission proceedings.  The rate of $125 per hour falls within the parameters set by Resolution ALJ-267.   The Commission adopts the rate of $130 per hour for work Ms. Maurer completed in 2013. 

	III.B & C.6
	2% COLA, authorized by Res. ALJ-287, applied to Mr. Nelson’s 2012 rate to establish his rate for 2013.  We adopt a 2012 hourly rate for Joshua Nelson of $205.  We adopt a 2013 hourly rate for Joshua Nelson of $210.

	III.B & C.6
	2% COLA, authorized by Res. ALJ-287, applied to Mr. Hobson’s 2012 rate to establish his rate for 2013.  We adopt a 2012 hourly rate for James Hobson of $350.  We adopt a 2013 hourly rate for James Hobson of $360.


PART IV:	OPPOSITIONS AND COMMENTS

	A.  Opposition:  Did any party oppose the Claim?
	No



	B.  Comment Period:  Was the 30-day comment period waived (see Rule 14.6(2)(6))?
	Yes



FINDINGS OF FACT

1. EMF Safety Network has made a substantial contribution to D.13-04-012.
2. The requested hourly rates for EMF Safety Network’s representatives, as adjusted herein, are comparable to market rates paid to experts and advocates having comparable training and experience and offering similar services.
3. The total of reasonable contribution is $18,060.00.

CONCLUSION OF LAW
1. The Claim, with any adjustment set forth above, satisfies all requirements of Public Utilities Code §§ 1801-1812.

ORDER

1. EMF Safety Network is awarded $18,060.00. 
2. Within 30 days of the effective date of this decision, Pacific Gas and Electric Company shall pay EMF Safety Network the total award.  Payment of the award shall include compound interest at the rate earned on prime, three-month 
non-financial commercial paper as reported in Federal Reserve Statistical Release H.15, beginning, August 19, 2013, the 75th day after the filing of EMF Safety Network’s request, and continuing until full payment is made.
3. The comment period for today’s decision is waived.
4. This decision is effective today.
Dated _____________, at San Francisco, California.
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APPENDIX
Compensation Decision Summary Information
	Compensation Decision:
	    
	Modifies Decision? 
	No

	Contribution Decision(s):
	D1304012

	Proceeding(s):
	I12-04-010

	Author:
	ALJ Jean Vieth

	Payer(s):
	Pacific Gas and Electric Company




Intervenor Information

	Intervenor
	Claim Date
	Amount Requested
	Amount Awarded
	Multiplier?
	Reason Change/Disallowance

	EMF Safety Network 
	6/4/2013
	$18,363.13
	$18,060.00
	No
	Portion of time that provides no significant contribution to 
D.13-04-012 disallowed;  Resolution ALJ-281.  




Advocate Information


	First Name
	Last Name
	Type
	Intervenor
	Hourly Fee Requested
	Year Hourly Fee Requested
	Hourly Fee Adopted

	Sandi 
	Maurer
	Advocate
	EMF Safety Network
	$127.50
	2012
	$125

	Sandi 
	Maurer
	Advocate
	EMF Safety Network
	$127.50
	2013
	$130.00

	Joshua 
	Nelson
	Attorney
	EMF Safety Network
	$205
	2012
	$205

	Joshua 
	Nelson
	Attorney
	EMF Safety Network
	$220
	2013
	$210

	James 
	Hobson
	Attorney
	EMF Safety Network
	$350
	2012
	$350

	James 
	Hobson
	Attorney
	EMF Safety Network
	$375
	2103
	$360



(END OF APPENDIX)



