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DECISION APPROVING SETTLEMENT REGARDING REQUEST FOR ELIGIBLE TELECOMMUNICATIONS CARRIER STATUS

1. Introduction

This decision approves and adopts the Settlement Agreement that is incorporated as Attachment 1 to this decision, thereby resolving the application of Cox California Telcom, LLC (Cox) seeking an order from the California Public Utilities Commission (Commission) designating Cox as an Eligible Telecommunications Carrier (ETC).  

Cox seeks ETC designation for purposes of providing LifeLine service to qualifying low-income customers in California and receiving corresponding support from the federal universal service fund and the California LifeLine fund.
  Cox does not seek ETC designation for purposes of obtaining federal high-cost support. 

To the extent that Cox increases the scope of its service area in the future, Cox requests that its ETC designation cover any additional non-rural territories that Cox serves as a consequence of that increase in scope.  

The Commission has authority to grant requests for designation of ETC status pursuant to Resolution T-17002 and in accordance with the federal delegation of authority set forth in the Communications Act in 47 U.S.C. § 214(e)(2) which states in part:

A State commission shall upon its own motion or upon request designate a common carrier that meets the requirements of paragraph [214(e)](1) as an eligible telecommunications carrier for a service area designated by the State commission.

Only ETCs designated pursuant to § 214 (e) of the Federal Communications Act are eligible to receive Federal Lifeline support.
In approving the Settlement Agreement, we conclude that the Commission has the requisite authority to designate Cox as an ETC in accordance with the terms and conditions set forth in the Settlement Agreement found in Attachment 1.  We also find that Cox satisfies the applicable federal and state requirements governing ETCs.  The approvals granted herein are limited to Cox, and do not apply to any other telephone service provider.  

Under the terms of the Settlement Agreement, Cox’s basic and LifeLine services will be subject to all consumer protections applicable to traditional telephone service regardless of the technology Cox uses.  We accordingly designate Cox as an ETC in accordance with the terms and conditions in the Settlement Agreement, as discussed below.   

2. Background 

Cox California Telcom, LLC (Cox) is a certificated provider of local exchange service and long distance service in California and has a California Public Utilities Commission (CPUC or Commission)-issued Certificate of Public Convenience and Necessity (CPCN) to offer telephone service in designated areas of California as a Competitive Local Exchange Carrier (CLEC).  Cox initially requested Eligible Telecommunications Carrier (ETC) designation through Advice Letter 1082.  Cox utilizes two types of technologies to provide retail telephone service, namely, circuit-switched and Voice over Internet Protocol (VoIP).  The Division of Ratepayer Advocates (DRA) expressed concern that the Commission may lack authority to designate Cox as an ETC, and that the Commission should clarify its jurisdiction over Internet Protocol (IP)-based telephone services prior to designating Cox as an ETC. 

DRA notes that Senate Bill (SB) 1161, which amended § 710 of the Public Utilities Code effective January 1, 2013, prohibits the Commission from regulating VoIP or IP-enabled services unless expressly delegated by federal law or statute.  

Following meetings with Commission staff with respect to Commission authority to grant Cox’s ETC request, Cox withdrew Advice Letter 1082 and filed the instant application requesting ETC designation on September 25, 2012.  DRA filed a protest on October 29, 2012.  The Greenlining Institute, Inc. (Greenlining) also filed a response in support of the application.  Cox filed a reply to the DRA Protest on November 8, 2012.  

A prehearing conference (PHC) was held on January 28, 2013.  The Utility Reform Network (TURN) entered an appearance at the PHC.  The assigned Commissioner issued a scoping memo on February 26, 2013, confirming the preliminary categorization of this proceeding as ratesetting, as made in Resolution ALJ 176-3302, dated October 11, 2012.  No evidentiary hearings were deemed necessary.  The proceeding was to be resolved upon the filing of written briefs as scheduled herein.  

The California Association of Competitive Telephone Companies (CALTEL), AT&T California (AT&T), Time Warner Cable and Verizon California, Inc. each sought and were granted party status based on their concern that language in the Scoping Memo indicated that the Commission might address issues relating to SB 1161 and VoIP that could have industry-wide implications.  

 On March 14, 2013, CALTEL filed a motion to amend the Scoping Memo, arguing that various issues in the Scoping Memo constituted a generic investigation which was prejudicial and violated CALTEL’s members’ due process rights, as well as rights of other affected entities who had no notice that such issues of general applicability might be decided through one carrier’s ETC application.  The assigned Commissioner issued a ruling on April 17, 2013, denying the motion to amend the Scoping Memo.  

On March 22, 2013, in response to a request by Cox on behalf of itself, TURN and Greenlining, the Administrative Law Judge (ALJ) suspended the briefing schedule to allow parties to engage in settlement discussions.  On May 22, 2013, a settlement conference was conducted in which all parties in this proceeding participated.  

A Joint Motion was filed, dated June 3, 2013, sponsored by Cox, TURN, and Greenlining, seeking adoption of a Settlement Agreement.  A response in opposition to the motion was filed by DRA.  TURN and Greenlining filed a joint reply to DRA’s opposition on July 18, 2013.  A separate reply in opposition to DRA’s opposition was filed by Cox.  

Because the terms and conditions of the proposed settlement agreement are carefully crafted to apply only to Cox, AT&T did not object to the proposed settlement.  However, AT&T objects to any effort to apply the proposed settlement to any other party.  AT&T argues that any application of the proposed settlement agreement to an entity other than Cox, without notice and opportunity to comment, would be a denial of due process.  AT&T reserved the right to object to and oppose any effort to apply any of the settlement terms to any entity other than Cox.

3. Parties’ Positions  

Cox believes that under § 214(e)(2), the Commission must designate a common carrier as an ETC for purposes of receiving federal universal service support if it (a) offers service designated by the Federal Communications Commission (FCC) for federal universal service support; and (b) advertises the availability of such services using media of general distribution.

In November 2011, the FCC adopted the Intercarrier Compensation – Universal Service Fund (ICC-USF) Order and in February 2012, the FCC adopted a second order that deals solely with the federal LifeLine program (FCC Lifeline Order).  In these and related decisions, the FCC modified and clarified the federal LifeLine program to expressly include a technology-neutral approach to designating voice telephony service.  Cox asserts that it meets those federal requirements as well as the requirements in CPUC Resolution T-17002, even though they are no longer identical with or required by FCC Rules.  Cox also claims that it complies with Commission precedent on designating ETCs.

Cox argues that general industry-wide regulatory issues related to VoIP and IP-enabled services are not included in, or necessary for, the Commission’s decision to grant Cox’s request.  In other words, consistent with prior Commission orders, the Commission need not make broad determinations as to its authority to apply California regulations to IP-based services in order to designate Cox as an ETC.

Cox asserts that as a certificated provider of competitive local exchange service in California, and by offering Basic Service and LifeLine service that utilize VoIP to the public on a nondiscriminatory basis, Cox fulfills the role of common carrier.  Cox further argues that because the FCC has ruled that the federal universal service program supports voice telephony alternatives to traditional phone service, any limitations in CPUC regulatory authority cannot and do not apply to an ETC designation.  

Cox also claims that the authority granted by Decision (D.) 10-11-033 sets no limitation on the type of technology used to offer LifeLine service as long as the Basic Service elements are part of the service delivered to the low-income customers.  Cox claims that it offers the requisite Basic Service elements as required by the CPUC.
The service elements currently required by the FCC are already reflected in the CPUC’s definition of Basic Service and the requirements for California Lifeline service included in General Order (GO) 153.  Since Cox is providing and will continue to provide Basic Service and Lifeline service as defined in GO 153, Cox asserts that it complies with the FCC Rule 54.401(a)(2) (which refers to the service elements in FCC 54.101(a)).  Carriers providing LifeLine service in California must provide the services listed in GO 153, Appendix A.  Cox currently complies with GO 153 and agrees to continue to do so prospectively.

When Cox filed its application, the CPUC had not yet issued a decision on Basic Service requirements in Rulemaking (R.) 09-06-019.  Since then, the Commission has issued D.12-12-038, establishing updated requirements for Basic Service.  The Commission is currently considering reforms to Lifeline requirements in R.11‑03‑013.  Cox agrees to comply with any new or modified applicable Lifeline service requirements.  Pursuant to Resolution T-17002, Appendix A(I), at the time of its application filing, Cox did not need to make any tariff changes to comply with the Commission’s requirements.  Cox has agreed to make any tariff changes, however, if necessary to comply with any decision adopted in R.09‑06‑019.

Greenlining expressed support for the Cox application, arguing that low‑income customers would benefit as a result of having more choices for LifeLine service providers as a result of Cox’s offerings.   

DRA contends that as a result of the passage of SB 1161, it is unclear whether the Commission has jurisdiction to designate Cox, or any other entity, as an ETC under § 214(e)(2).  SB 1161, which amended § 710 of the Public Utilities Code effective January 1, 2013, prohibits the Commission from regulating VoIP or IP-enabled services unless expressly delegated by federal law or statute.  Cox utilizes VoIP to provide voice telephony service to approximately half of its voice customers. 

Beyond SB 1161 and Pub. Util. Code § 710, DRA also questions whether Cox is a “common carrier” under federal law.   

In 2002, the FCC issued its Declaratory Ruling In re Inquiry Concerning High-Speed Access to the Internet Over Cable and Other Facilities, 17 FCC Rcd. 4798, March 14, 2002 (hereinafter “Cable Modem Ruling”), classifying cable modem service as an Information Service, rather than a Telecommuncations Service, thus precluding common carrier regulation.  The FCC found that cable modem service was an internet access service offering “a single, integrated service…combin[ing] computer processing, information provision, and computer interactivity with data transport.”  The FCC defined cable modem service as “providing high speed access to the Internet…that is linked together by a globally unique address space based on the Internet Protocol (IP), … [and] is able to support communications using… IP-compatible protocols.”  The United States Supreme Court, in National Cable & Telecommunications Association, et al. v. Brand X, 545 U.S. 967 (Brand X), upheld the FCCs Cable Modem Ruling.  In addition, 47 USC § 153(24) defines Information Service as “storing, transforming, processing, retrieving, utilizing, or making available information via telecommunications.”

In view of the FCC findings in the Cable Modern Ruling, DRA draws the inference that the Commission must determine that VoIP services offered over a cable modem are information services, and that cable companies are therefore ineligible to be ETCs.  DRA questions whether the Commission’s authority to designate ETC status, as prescribed under federal statute, applies to voice telephony services provisioned using VoIP and IP-enabled technology.   

TURN also raised questions about whether appropriate consumer protections could be enforced in view of possible limitations on the Commission’s regulatory authority over VoIP-provisioned telephone service. 

4. Terms of the Settlement Agreement

The Settlement Agreement, reproduced as Attachment 1 to this decision, presents sponsoring parties’ recommendation to designate Cox as an ETC, subject to the terms and conditions set forth therein.  The Settlement Agreement provides, among other things, that:

-- Cox is a certificated carrier that utilizes circuit-switched and VoIP technology to provide Basic Service and LifeLine service throughout its service territory;

-- Cox provides Basic Service and LifeLine service pursuant to its tariff on file with the Commission;

-- Cox operates as a common carrier as it offers Basic Service and LifeLine service to the public on a nondiscriminatory basis and it holds itself out to serve indifferently all potential users;

-- Cox will comply with current and future laws applicable to providers participating in the state and/or federal LifeLine programs, including without limitation applicable Commission decisions and General Orders (i.e. GO 153, GO 133-C and GO 168);

-- The Commission will have the authority to address and resolve inquiries and complaints that it receives related to Basic Service and LifeLine service provided by Cox;

-- Cox will comply with GO 96-B (or its successor) with respect to the rules therein governing detariffing Basic Service and LifeLine service, withdrawing such services and/or modifying rates for such services, unless applicable law in the future provides otherwise (in which case, Cox will comply with such applicable law);

-- Designating Cox as an ETC is consistent with Resolution T-17002, Decision 12-12-038, Pub. Util. Code §§ 285 and 710 and the Commission’s universal service goal of a 95% service penetration rate in low-income households;

-- Cox’s Application includes all requisite information and is consistent with the requirements set forth in Resolution T-17002; and

-- Designating Cox as an ETC is in the public interest.
DRA is the only party who actively opposes the Settlement Agreement, claiming it is neither consistent with the law nor in the public interest.  DRA claims that the Settlement Agreement does not resolve the issues raised in the Scoping Memo and does not clarify whether consumer protection laws would apply in order to protect low income customers that Cox would serve under the ETC designation.  We note that as a CPCN holder, Cox is bound to the terms of its CPCN which require compliance with the California Public Utilities Code, and all of the Commission’s rules, decisions, and orders.
DRA argues that unless Cox agrees to treat all of Cox’s voice communications, regardless of the technology used to transport such communications, as public utility “telephone corporation” service under California law, or the Commission so finds, no current consumer protection laws will likely apply to Cox.  Beyond SB 1161 and Pub. Util. Code § 710, DRA also questions whether Cox is a “common carrier” under federal law.

5. Discussion 

As explained below, we approve and adopt the Settlement Agreement, shown as Attachment 1 to this decision.  Cox’s request for ETC status is thus granted in accordance with the terms and conditions of the Settlement Agreement.  

California has a strong public policy favoring settlements.  This policy supports many worthwhile goals, such as reducing litigation expenses, conserving scarce resources of parties and the Commission, and allowing parties to reduce the risk that litigation will produce unacceptable results.  We have adopted specific rules regarding approval of settlements, as follows:

The Commission will not approve stipulations or settlements whether contested or uncontested, unless the stipulation or settlement is reasonable in light of the whole record, consistent with law, and in the public interest.

We have reviewed the Settlement Agreement presented in Attachment 1, and find that it complies with commission Rule 12.1(d) in that is consistent with applicable state and federal law, reasonable in light of the whole record, and in the public interest.    

In assessing settlements, we consider individual settlement provisions but, in light of the strong public policy favoring settlements, we do not base our conclusion on whether any single provision is an optimal result.  Rather, we determine whether the settlement as a whole produces a just and reasonable outcome. 

Settlements represent compromises of opposing parties’ positions.  In the context of the attached Settlement Agreement, parties representing opposing interests reached a compromise that is acceptable in light of their divergent interests.  This fact provides evidence that the overall result is reasonable.  Although this is not an all-party settlement, consumer interests are represented through the sponsorship of TURN and Greenlining.  Additionally, where specific issues were identified and resolved in the Settlement Agreement the results are reasonable and consistent with the record.

By resolving issues specific to Cox, the Settlement Agreement is not prejudicial to any other provider that may later seek an ETC designation from the Commission.  The Settlement Agreement is binding only on Cox and the other settling parties.  The Settlement Agreement does not constitute a precedent regarding any principle or issue in any other proceeding.  As such, the Commission will need to resolve the request of any other provider’s ETC request on the merits of that request, whether filed via advice letter or application.

Designating Cox as an ETC will enable it to continue to provide LifeLine service to all of its existing LifeLine customers, as well as future LifeLine customers without interruption.
We conclude that the Settlement is consistent with applicable law.  Section 214(e)(2) delegates to the Commission the authority to designate common carriers as ETCs and the Commission has the authority to make such designations and determine whether such designation is in the public interest.  Under the terms of the Settlement Agreement set forth in Attachment 1 and as a CPCN holder, Cox is a common carrier in that it offers, by tariff on file with the Commission, Basic Service and LifeLine service to the public on a nondiscriminatory basis and it holds itself out to serve indifferently all potential users.
Pub. Util Code § 710 expressly grants the Commission the authority to act under delegation of federal law (See § 710(a).)  We conclude that Pub. Util. Code § 710 does not preclude the Commission from designating Cox as an ETC.  Under § 214(e)(2), “[u]pon request and consistent with the public interest, convenience, and necessity, the State commission may, in the case of an area served by a rural telephone company, and shall, in the case of all other areas, designate more than one common carrier as an eligible telecommunications carrier for a service area designated by the State commission, so long as each additional requesting carrier meets the requirements of paragraph (1)” specifying the requirements for common carriers to serve as an ETC.  Cox satisfies both federal and state requirements as a common carrier with a CPUC‑issued CPCN whose service as an ETC is consistent with the public interest, convenience and necessity.  We note DRA’s concerns regarding § 214(e)(6) of the Communications Act, which reads as follows:

In the case of a common carrier providing telephone exchange service and exchange access that is not subject to the jurisdiction of a State Commission, the Commission shall upon request designate such a common carrier that meets the requirements of paragraph (1) as an eligible telecommunications carrier for a service area designated by the Commission consistent with applicable Federal and State law.  
DRA raises legitimate questions regarding Cox’ status, in light of the fact that it offers both traditional wireline service and VoIP.  At the same time, we note that, in the settlement, Cox agrees that it is a common carrier by virtue of its holding of a CPCN from this Commission and by virtue of it offering services for which the underlying technology is VoIP to the public on a nondiscriminatory basis and it holds itself out to serve indifferently all potential users.  Further, Cox acknowledges that it offers “telephone exchange service” and “exchange access service.”  Accordingly because it meets these elements in § 214(e)(6), Cox is subject to the jurisdiction of this Commission, and this Commission may grant the ETC status.  
TURN and Greenlining agree with DRA that the regulatory status of Cox’s LifeLine and Basic Services is uncertain.  They believe that (1) the FCC’s classification of those services (or lack thereof) could change or (2) Cox could change its position.  Nonetheless, TURN and Greenlining argue that in the face of this uncertainty, the Settlement Agreement provides critical protections to current and future Cox customers and is in the public interest.  TURN and Greenlining believe that the Settlement Agreement appropriately bridges the gap between regulatory uncertainty and Commission authority.  We agree.  

Under the Settlement Agreement, Cox agrees to comply with all of the Commission’s requirements for traditional LifeLine service regardless of the technology that Cox uses.  Thus, given Cox’ status as a certificated carrier and given that Cox offers services over which this Commission retains authority, we need not reach the question of whether approval of the settlement would constitute a prohibited exercise of jurisdiction under Pub. Util. Code § 710. 
Further, we note that the Commission has expressly identified issues relating to VoIP providers participating in LifeLine for consideration in R.11‑03‑013.  The Settling Parties agree that R.11-03-013 is the proper proceeding to resolve industry-wide issues related to LifeLine, Pub. Util. Code § 710 and any related matters.  Under the terms of the Settlement Agreement, Cox agrees to comply with applicable law governing both ETCs and LifeLine service, and thus will be subject to any rules adopted in R.11‑03-013 applicable to LifeLine providers. 

Resolution T-17002, requires ETC applicants to demonstrate that they will (1) provide supported services within its designated service territory and to certify it will provide service on a timely basis to customers passed by the ETC’s facilities and (2) provide service “within a reasonable time” to customers who are not passed by the ETC’s facilities “if service can be provided at reasonable cost[.]”

Cox asserts that it currently provides and will continue to provide LifeLine service as designated in GO 153.

The second requirement in Resolution T-17002, however, now reflects a FCC rule that the FCC recently repealed in its ICC-USF Order.  For example, the Resolution requires ETC applicants to certify they will undertake certain steps in providing service to potential customers located in an area where the applicant does not have network coverage, which are requirements formerly required in FCC Rule 54.202(a)(1)(i)(B).  However, that rule no longer exists in the FCC’s recently adopted FCC Rule 54.202(a).

Cox nonetheless complies with a similar requirement applicable to facilities-based competitive local carriers (CLCs) in California, as found in D.96‑02-072, Appendix E, which states:

Facilities-based CLCs shall at a minimum serve all customers who request service and whose premises are within 300 feet of the CLC's transmission facilities used to provide service so long as the CLC can reasonably obtain access to the point of demarcation on the customer's premises, but the CLC shall not be required to build out facilities beyond such 300 feet.

We conclude that under the terms of the Settlement Agreement, Cox satisfies the requirements of Resolution T-17002. 

The FCC requires an applicant for ETC designation to demonstrate its ability to remain functional in emergency situations.  This demonstration includes information about back-up facilities, the ability to re-route traffic around damaged facilities and the ability to handle traffic spikes.  Cox asserts that it has designed its network to be resilient in emergencies, and has included back-up power in its network designs to help ensure that its customers retain service even when commercial power is unavailable.  

Designating Cox as an ETC so that it may continue to participate in and seek reimbursement from the California LifeLine program is consistent with Commission policy that carriers providing Basic Service must offer LifeLine.  Designating Cox as an ETC will help ensure that current and future Cox customers receive LifeLine service and will promote competition.

Although DRA opposes the Settlement Agreement, we find no reasonable basis to reject the Settlement based on DRA’s objections.  DRA relies upon the FCC’s Cable Modem Ruling and the Supreme Court’s Brand X decision, as referenced above.  The Supreme Court’s Brand X case upheld the FCC’s decision to classify certain broadband Internet services as information services, not as telecommunications services subject to FCC regulation.  Since Cox affirms that it operates as a common carrier, the Commission may rely on Cox’s representations about its common carrier status for purposes of the Commission designating Cox as an ETC under 47 U.S.C. § 214(e)(2).     

Accordingly, we conclude that the Brand X decision does not support DRA’s argument in the context of telecommunications services offered by Cox.  

Under § 214(e) and FCC Rules, an ETC must provide the services supported by the universal service program throughout its designated service area, using its own facilities or by reselling another carrier’s facilities.  In its ICC‑USF Order, the FCC re-defined services that ETCs must provide to be deemed eligible for federal universal service support.  The relevant FCC Rule states:

Eligible voice telephony services must provide voice grade access to the public switched network or its functional equivalent; minutes of use for local service provided at no additional charge to end users; access to the emergency services provided by local government or other public safety organizations, such as 911 and enhanced 911, to the extent the local government in an eligible carrier’s service area has implemented 911 or enhanced 911 systems; and toll limitation services to qualifying low-income consumers as provided in subpart E of this part.

Under § 214(e)(1)(B), an ETC is required to “advertise the availability of [its] services and the charges therefore using media of general distribution.”  Cox advertises broadly, using not only its affiliate’s cable operations, but newspapers, billboards, direct mail and other media intended to reach a wide audience in its service area in California.  Cox agrees to continue to advertise the availability of its telephone service in all appropriate media in a manner reasonably designed to reach those likely to qualify for the service in both English and Spanish.  Cox agrees to comply with any additional advertising requirements that may be adopted by the FCC or by the Commission.

Again, based on these considerations, we find no basis for DRA’s objections to the Settlement based upon the Brand X decision.   

In the ICC-USF Order, the FCC eliminated its former list of supported services and amended FCC Rule 54.101(a) to specify that “voice telephony service” is supported by the federal universal service mechanisms.  Providers eligible for federal Lifeline support must now provide voice grade access to the public switched network or its functional equivalent, minutes of use for local service provided at no additional charge to end users, access to the 911/E911 and toll limitation services.

In its “IP-in-the-middle” proceeding,
 the FCC addressed whether “phone‑to-phone” Internet protocol telephony services were telecommunications services.  The FCC had previously declined to decide regulatory status of all phone-to-phone IP telephony absent a more complete record focused on individual service offerings.  The FCC ruled in that proceeding that AT&T’s phone-to-phone IP telephony was a telecommunications service:  “[e]nd‑user customers do not order a different service, pay different rates, or place and receive calls any differently than they do through AT&T’s traditional circuit switched long distance service; the decision to use its Internet backbone to route certain calls is made internally by AT&T.”

As noted in the “IP-in-the-middle” proceeding, some IP-enabled services are telecommunications services, particularly when the use of circuit-switched or IP-enabled technology in providing generic telecommunications service is at the discretion of the provider.

In offering Basic Service and LifeLine service in California, Cox does not distinguish between using circuit-switched and packet-switched technologies.  Cox’s Basic Service and LifeLine service, whether circuit- or packet-switched, are offered under one tariff.   

For all of the reasons discussed above, we find that the Settlement Agreement, provided as Attachment 1, meets the criteria for approval and adoption.  Accordingly, we approve and adopt the Settlement Agreement and grant Cox’s request for ETC designation in accordance with the terms and conditions set forth in the adopted Settlement Agreement.  

We emphasize that our adoption of the Settlement Agreement is limited in its applicability to the signatories thereto, and does not constitute a precedent regarding any issues relating to any other carrier or party.   

6. Comments on Proposed Decision 

The proposed decision of ALJ Pulsifer in this matter was mailed to the parties in accordance with Section 311 of the Public Utilities Code and comments were allowed under Rule 14.3 of the Commission’s Rules of Practice and Procedure.  Comments were filed on September 3, 2013, and reply comments were filed on September 9, 2013, by various parties.  We have incorporated the comments, as appropriate, in finalizing this decision.
7. Assignment of Proceeding 

Catherine J.K. Sandoval is the assigned Commissioner and Thomas R. Pulsifer is the assigned ALJ in this proceeding.

Findings of Fact

1. Cox is a certificated provider of local exchange service and long distance service in California pursuant to its CPUC-issued CPCN.  
2. Consistent with D.10-11-033, Cox requires ETC designation for purposes of providing LifeLine service to qualifying low-income customers in California and receiving corresponding support from the federal universal service fund and the California LifeLine fund. 
3. Cox provides Basic Service and LifeLine service pursuant to its tariff on file with the Commission.
4. Cox operates as a common carrier offering Basic Service and LifeLine service to the public on a nondiscriminatory basis and it holds itself out to serve indifferently all potential users.
5. Cox will comply with current and future laws applicable to providers participating in the state and/or federal LifeLine programs and to holders of CPCNs, including without limitation applicable Commission decisions and General Orders (i.e. GO 153, GO 133-C and GO 168).
6. Cox, TURN, and Greenlining conferred and entered into a Settlement Agreement, as set forth in Attachment 1 of this decision.

7. Under the terms of the Settlement Agreement set forth in Attachment 1 and as a CPCN holder, the Commission will have the authority to address and resolve inquiries and complaints that it receives related to Basic Service and LifeLine service provided by Cox.
8. Under the terms of the Settlement Agreement set forth in Attachment 1 and as a CPCN holder, Cox will comply with GO 96-B (or its successor) with respect to the rules therein governing detariffing Basic Service and LifeLine service, withdrawing such services and/or modifying rates for such services, unless applicable law in the future provides otherwise (in which case, Cox will comply with such applicable law).
9. Designating Cox as an ETC is consistent with Resolution T-17002, Decision 12-12-038, Pub. Util. Code §§ 285 and 710 and the Commission’s universal service goal of a 95% service penetration rate in low-income households.
10. Resolution T-17002, requires an ETC applicant to demonstrate that it will: 

(a) provide supported services within its designated service territory and to certify it will “provide service on a timely basis” to customers passed by the ETC’s facilities; and 

(b) provide service “within a reasonable time” to customers who are not passed by the ETC’s facilities “if service can be provided at reasonable cost[.]”

11. Cox does not distinguish between circuit-switched and packet-switched telephone services.  The customer is merely ordering telephone service.  Cox’s Basic service and LifeLine service, whether circuit- or packet-switched, is offered under one tariff.  
12. Cox’s Application includes all requisite information and is consistent with the requirements set forth in Resolution T-17002.
13. Designating Cox as an ETC subject to compliance with the terms and conditions set forth in the Settlement Agreement attached to this decision is in the public interest. 

Conclusions of Law 

1. The request of Cox for ETC designation should be approved in accordance with the terms and conditions set forth in the Settlement Agreement attached to this decision. 

2. The Settlement Agreement meets the legal requirements for approval based on the standards set forth in Rule 12.1 of the Rules of Practice and Procedure in that it is reasonable in light of the whole record, consistent with applicable state and federal law, and in the public interest. 

3. Although the Settlement Agreement is not an all-party settlement, consumer interests are represented through the sponsorship of TURN and Greenlining.  Additionally, where specific issues were identified and resolved in the Settlement Agreement the results are reasonable and consistent with the record.

4. The Commission has delegated authority from the FCC for designating ETC status to a common carrier, as found in 47 U.S.C. § 214(e)(2).

5. SB 1161, which added Section 710 of the Public Utilities Code effective January 1, 2013, prohibits the Commission from regulating VoIP or IP-enabled services unless expressly delegated by federal law or statute.

6. The approval of Cox’s request for ETC status in accordance with the terms and conditions set forth in the Attachment to this decision is consistent with the requirements of Section 710 of the Public Utilities Code and consistent with the Commission’s jurisdiction expressly delegated by applicable federal law and statute. 

7. Approval of the Settlement Agreement is limited in its applicability only to Cox and the other signatories to the agreement, and does not constitute prejudgment nor provide any precedent that would apply to any other carrier.  
8. To the extent that Cox increases the scope of its service area in the future, the ETC designation granted herein will cover any additional non-rural territories that Cox serves as a consequence of that increase in scope.

9. Designating Cox as an ETC is consistent with D.10-11-033 and D.12‑12‑038.

ORDER

IT IS ORDERED that:

1. The request of Cox California Telcom, LLC (Cox) for an order from the California Public Utilities Commission designating Cox as an Eligible Telecommunications Carrier is granted in accordance with the terms and conditions set forth in the Settlement Agreement attached to this decision and the Certificate of Public Convenience and Necessity issued to Cox. 

2. The Settlement Agreement attached to this decision is hereby approved and adopted. 

3. The applicability of the Settlement Agreement is limited to the signatories thereto.   

4. Application 12-09-014 is closed. 

This order is effective today.

Dated October 3, 2013, at San Francisco, California.

MICHAEL R. PEEVEY






                        President

MICHEL PETER FLORIO

CATHERINE J.K. SANDOVAL

MARK J. FERRON
CARLA J. PETERMAN
Attachment 1: 

D1310002 Attachment 1.pdf
�  Cox requested and has been granted approval to continue recovering all Lifeline support from the California Lifeline fund on an interim basis until such time as the Commission acts on Cox’s pending application.  (See Letter from Executive Director Paul Clanon, dated October 29, 2012.)   


�  47 U.S.C. § 214(e)(2).  All section references herein are to the Communications Act of 1934, as amended, unless otherwise specified.


�  DRA Protest at 4-5.


�  Rule 12.1(d) of the Commission’s Rules of Practice and Procedure (Rules).


�  47 C.F.R. § 54.101(a).


�  In the Matter of Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephony Services are Exempt from Access Charges, WC Docket No. 02-361 (April 21, 2004).


�  Id. at ¶ 12.
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