ALJ/GW2/gd2 PROPOSED DECISION Agenda ID #12449 (Rev. 1)
Adjudicatory
10/31/2013 Ttem 20

Decision PROPOSED DECISION OF AL] WEATHERFORD
(Mailed 9/30,/2013)

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA
Rolando Menendez,

Complainant,

Vs. Case 11-10-024

(Filed October 20, 2011)
Pacific Gas and Electric Company

(U39E),
Defendant.
DECISION APPROVING SETTLEMENT AGREEMENT
AND CLOSING PROCEEDING
1. Summary

This Decision adopts a Settlement Agreement (appended here as
Attachment A) between the parties, Rolando Menendez and Pacific Gas and

Electric Company and closes the adjudication.

2. Background

2.1. Facts Represented
No evidentiary hearings (EH) were held in this adjudication. In reaching
the instant decision we are accepting the following representation of facts made

by Rolando Menendez (Menendez; Complainant) and Pacific Gas and Electric
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Company (PG&E; Defendant) (the Parties) in their Joint Motion for Approval of
Settlement Agreement, at 2-3.

Mr. Menendez, the Complainant in this matter, is the owner of a
single-family residence at 105 South Leigh Avenue, Campbell, California (the
Property) which was part of a 1952 subdivision known as the Arroyo Seco
Subdivision.

The 10-foot area along the southern edge of the Property is traversed by a
Public Utility Easement (PUE) found in the original map of the Arroyo Seco
Subdivision. Within this PUE, PG&E has installed overhead electric (12,000 Volt)
primary lines, part of PG&E’s El Patio 1104 circuit. This part of the overhead
distribution circuit extends from a pole near the front of the Property on
Leigh Avenue, along the side and over the roofline of the Menendez residence, to
a secondary pole at the rear fence line of the Property and continues within the
PUE in a westerly direction to a recloser pole near the street at Peter Drive.

On May 21, 2009, the Peter Drive line recloser cross-phased, which
damaged the recloser and resulted in an electric arc on the overhead lines,
causing the lines to fail and fall to the ground starting two grass fires and a fence
fire on the Property and adjacent properties to the West and South.

Some months thereafter, PG&E had redesigned the overhead electric
primary line and sought to reconstruct the lines in the existing Arroyo Seco
PUE and replace the damaged line recloser. However, on October 20, 2011,

Mr. Menendez filed the subject complaint, Case (C.) 11-10-024 seeking a
permanent injunction to prevent PG&E from reconstructing the overhead
primary lines in the PUE and to require the lines to be installed either

underground or in an alternative alignment.
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2.2. Procedural History
Mr. Menendez filed his Complaint on October 20, 2011, and PG&E filed its

Answer on December 5, 2011. The dispute was assigned to a neutral for
Alternate Dispute Resolution (ADR) on December 22, 2011, but after extensive
and unsuccessful mediation efforts it returned to the assigned Administrative
Law Judge (ALJ) at the end of July 2011 for the setting of hearings. In Decision
(D.) 12-09-030 filed on September 27, 2012, the California Public Utilities
Commission (Commission) extended the statutory deadline to and including
July 20, 2013. An ALJ Ruling on October 10, 2012, instructed the Parties to be
prepared to state their positions on a number of topics and issues at the
Prehearing Conference (PHC) set for October 22, 2012.

Following the PHC, the assigned Commissioner issued his Scoping Memo
and Ruling (filed November 7, 2012), confirming the initial categorization of the
matter as adjudicatory, designating assigned ALJ Gary Weatherford, as the
Presiding Officer, identifying the issues that defined the scope of the
adjudication, and setting a schedule for further discovery and EH. Guidelines for
the EH were sent to the Parties in a December 18, 2012 AL]J Ruling.

Several discovery issues subsequently arose, some involving historical and
not easily accessible documents, prompting both an ALJ Ruling on February 25,
2013 resetting the schedule, and Commission’s D.13-03-016 (filed March 21, 2013)
further extending the statutory deadline to April 20, 2014. Further, discovery
efforts disposed the Parties to think that another effort at ADR could result in a
settlement and accordingly, another neutral, AL] Melissa K. Semcer, was

assigned to the dispute on April 5, 2013.
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The second facilitated mediation successfully led to the June 6, 2013 Joint
Motion for Approval of Settlement Agreement and its attached Settlement

Agreement that are the subjects of this decision.

3. Issues Presented

3.1. Scoping Memo and Ruling
On the basis of the pleadings and the PHC, the following issues were

determined in the Assighed Commissioner’s Scoping Memo and Ruling! to

define the scope of this adjudication:

e Should the Commission order PG&E to refrain from
replacing facilities in the existing right of way? If not, on
what basis and on what terms should conditions be set for
the replacement of facilities in the existing right of way,
and what, if any, aspects of the May 2009 line failure and
fire ought to inform the setting of such terms and
conditions?

e Should the Commission order PG&E to relocate or
rearrange underground in a different right of way the
facilities needed to serve the Complainant?

e Are there grounds arising out of the condition of the
relevant facilities at the time of the incident for the
imposition of a fine or penalty against PG&E? If so, what
would be an appropriate fine or penalty?

As discussed below, the Settlement Agreement reasonably resolves these

issues.

I Scoping Memo and Ruling, at 3.
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3.2. Joint Motion for Approval of
Settlement Agreement

The Joint Motion poses the issue whether the proposing parties have met
their burden of proving that the Settlement Agreement should be adopted by the

Commission pursuant to the standard of review for settlements.

4. Application of Standard of Review to
Terms of Settlement Agreement

4.1. Standard of Review

The standard of review is whether the Settlement Agreement is,
“reasonable in light of the whole record, consistent with law, and in the public
interest.” (Rule 12.1(d).) The proposing parties have the burden of proof as to
whether the Settlement Agreement should be adopted by the Commission.

The Commission concludes that the Settlement Agreement resolves the
issues between the Parties, and further, is reasonable in light of the whole record,

consistent with law, and in the public interest.

4.2. Analysis of Settlement Agreement

4.2.1. Terms and Conditions of the Settlement
Agreement (Attachment A)

In the main,? the Parties agreed that:

e Within 45 days of Commission approval of the Settlement
Agreement PG&E will begin engineering design for “a new
underground primary line to replace the existing overhead
line;”

2 The description of the Settlement Agreement in this decision is selective and not
intended to modify or interpret the terms of the agreement.
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e The project design will be done within 15 days and
submitted to Mr. Menendez who will review it and can ask
for modifications;

e The Parties “will work in good faith to resolve issues
regarding the underground design;”

e Within 60 days of acceptance of the final project
design, PG&E will schedule construction and inform
Mr. Menendez of the scheduled construction date not less
than 30 days before construction begins;

e Within 30 days of the Commission’s adoption of the
Settlement Agreement, PG&E is to deliver to
Mr. Menendez for record owner signature and then
recordation for a new easement to cover underground
primary lines and associated facilities;

o “PG&E will commence and prosecute the work necessary
to complete the project with reasonable diligence in
accordance with General Order 128,” completing the
project work within 15 “consecutive days” absent
unforeseen circumstances;

e PG&E will remove the overhead power line along the
Southern boundary of the Property;

e PG&E will be responsible for meeting regulatory rules, for
following and enforcing safety measures and will be
responsible to Mr. Menendez and adjacent neighbors for
any damages that PG&E or subcontractors may cause; and

e Mr. Menendez is to pay PG&E $10,000 toward the cost of
the project within 120 days after Commission’s approval of
the Settlement Agreement but in any event not later than
five days before construction is scheduled to begin.

Additional provisions of the Settlement Agreement can be viewed in

Attachment A.
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4.2.2. Conclusion

As noted above, pursuant to Rule 12.1(d), the Commission will not
approve a settlement unless it is reasonable in light of the whole record,
consistent with law, and in the public interest.

We have historically favored settlements that are fair and reasonable in
light of the record as a whole. Concerning the record in this proceeding, the
representation of facts in the Settlement Agreement constitutes a clear and
succinct description of the pleaded facts surrounding the dispute between the
Parties.

According to the Parties” joint motion to accept the settlement, the
Settlement Agreement represents a compromise of the parties’ litigation positions
and resolves the issues posed in the “Assigned Commissioner’s Ruling and
Scoping Memo.”3 We find that the Settlement Agreement reasonably resolves a
potentially time-consuming dispute and that each party has made significant
concessions to resolve the issues in this proceeding in a manner that reflects a
reasonable compromise of their respective litigation positions.

Further, we find that nothing in the Settlement Agreement contravenes any
statutory provisions or prior Commission decisions, and that it provides
sufficient information for the Commission to discharge its future regulatory
obligations with respect to the Parties and their interests and obligations. The
Settlement Agreement does not contradict current Commission rules, and it does
not constitute a precedent regarding any principle or issue in this proceeding or

any pending or future proceeding.

3 At 3.
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The Settlement Agreement is in the public interest. This adjudication
directly involved matters of public safety. The Complaint arose because a line
recloser on a 12,000 Volt line apparently cross-phased, damaging the recloser,
resulting in an electric arc on the overhead lines that caused lines to fail and fall
to the ground, starting fires in a residential area. Public utilities are bound to
promote the “safety” and “health” of the public,* and the Commission should
take account of that responsibility in its decisions.> We conclude that the
Settlement Agreement will promote public safety by having the electric line
placed underground in the affected area and that the customer’s contribution
toward the cost of undergrounding is fair, reasonable, and in the public interest.

The Settlement Agreement is consistent with the Commission’s
well-established policy of supporting resolution of disputed matters through
settlement, it reflects a reasonable compromise, and it avoids the time, expense,
and uncertainty of EH and further litigation. We find that the benefits to the
public outweigh any potential value of continued litigation and its associated

cost.

4 Pub. Util. Code § 451 provides, in part:

Every public utility shall furnish and maintain such adequate,
efficient, just, and reasonable service, instrumentalities, equipment,
and facilities...as are necessary to promote the safety, health,
comfort, and convenience of its patrons, employees, and the public.

5 See San Diego Gas & Electric Company v. Superior Court of Orange County (1996),
13 Cal.4th 893, 923-924.
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Pursuant to Public Resources Code § 21080(b)(8), this decision is exempt
from the California Environmental Quality Act (CEQA) as it will facilitate the
raising of funds for a capital project that is necessary to maintain service within
an existing service area.

In summary, we find the Settlement Agreement is reasonable in light of the
record as a whole, consistent with law, and in the public interest. It resolves all
issues before the Commission in this proceeding. Accordingly, this decision

adopts the Settlement Agreement.

5. Comments on Proposed Decision

The proposed decision of the AL]J in this matter was mailed to the parties
in accordance with Section 311 of the Public Utilities Code and comments were
allowed under Rule 14.3 of the Commission’s Rules of Practice and Procedure.
Comments were filed on October 14, 2013 by PG&E. No reply comments were
filed. The comments have been considered and appropriate changes have been

made.

6. Assignment of Proceeding

Michel Peter Florio is the assigned Commissioner and Gary Weatherford is

the assigned AL]J in this proceeding.

Findings of Fact

1. The Settlement Agreement resolves all of the issues between the Parties,
Rolando Menendez and PG&E.

2. The overall result of the Settlement Agreement lies between the initial
positions of the Parties.

3. The Settlement Agreement will provide affected customers with safe,

adequate and reliable service.
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4. The Commission’s approval of the Settlement Agreement facilitates actions
necessary to maintain service within an existing service area.

5. The Settlement Agreement provides the Commission with sufficient
information to carry out its future regulatory obligations with respect to the

Parties and their interests.

Conclusions of Law
1. EH are not needed.

2. The Settlement Agreement does not violate any statute or Commission
decision or rule.

3. Pursuant to Public Resources Code § 21080(b)(8), this decision is exempt
from CEQA as it will facilitate the raising of funds for a capital project that is
necessary to maintain service within an existing service area.

4. The Settlement Agreement is reasonable in light of the whole record,
consistent with law, and in the public interest.

5. The settlement should be approved.

ORDER

IT IS ORDERED that:
1. The Settlement Agreement attached hereto as Attachment A, is approved
and adopted.
2. The Joint Motion for Approval of the Settlement Agreement is granted.
3. All remaining unresolved motions or requests are denied.

4. No evidentiary hearings are necessary.

-10 -
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5. Case 11-10-024 is closed.
This order is effective today.

Dated , at San Francisco, California.

-11 -
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ATTACHMENT A

SETTLEMENT AGREEMENT
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SETTLEMENT AGREEMENT AND RELIEASIE

This Scttlement Agreement and Release (“Agreement™) is entered into by and
between Complainant Rolando Menendez, a private individual (“"Mr. Menendez"), and
Pacific Gas and Eleetric Company, a California corporation ("PG&RE"). Mr. Menendez
nnd PG&E ave sometimes referred to in this Agreement individunlly as “Party™ and
collectively as the “Parties.”

RECITALS

A, Mr, Menendez is the owner of a single-family residence praject at 105
South Leigh Avenue, Campbell, California (the “Property”).

B. The 10-foot area nlong the southern edge of the Property is traversed by a
public utility casement (“PUE") found in the original map of the Arroyo Seco
Subdivision. Within this PUE, PG&E has Installed overhead electric (12,000 Volt)
primary lines, parl of PG&IE’s Bl Patio 1104 circuit. This part of the overhencd
distribution circuil extends from a pole near the fiont of the Property on Leigh Avenue,
along the side of the Menenclez residence, to a secondary pole at the rear fence line of the
Property and continue within the PUE in a westerly direction to a recloser pole near the

street at Peter Drive.

C. On May 21, 2009, the Peter Drive line recloser cross-phased which
damaged the recloser. The actual cause of the recloser failure is disputed but resulted in
an clectric arc on the overhead lines, causing the lines to fail and fall to the ground
starting two grass fires and a fence fire on the Property as well as adjacent propertics to

the West and South of the Property.

D, Thoreafter, PG&LE sought to reconstiruct the overhead primary lines in the
PUE and replace the damaged line recloser. However, Mr, Menendez filed a formal
complaint against PG&E with the California Public Utilities Commission (the “CPUC"),
Case No. C.11-10-024, (“Complaint”) seeking to prevent PG&I2 from reconstructing the

overhead primary lines in the PUL,

L. PG&ILE wants to replace the primary lines and recloser to provide n second
source of power and additional safety for distribution customers in this area of Campbell.
Howewver, all work to veplace these primary lines has been stayed pending resolution of
this Complaint. PG&I3’s essentinl need for such line is in dispute.

P, The Parties have conducted preheaving discovery and considered several
alternative designs for the replucement primary lines nnd, with the nssistance of CPUC-
sponsored mediation have reached an agreement which will avoid the time, expense, and
uncertainty ol further litigation and resolve all demands arising out of the Complaint

without any admission of liability.

s '}
Initints ‘Il

Inilinls‘M
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AGREEMENT

Therefore, In Tl and complete settlement of all demnds relating to the
Complaint, the Partles ngice ny follows:

1. Within 45 days nftor this Agreement Is nceepted by the CPUC PG&E
shall commence the englneering design of an underground primary system to replace the
existing (eurrently de-energized) primary lines between the Lelgh Avenue pole and the
baek yard pole at the rear of the Property (“the Praject"),

‘I'he Praject design will be comploted within 15 days, absent unforeseen
clreumstances. A copy of the complete I'raject design will be sent to My, Menendoz for
comment. My, Menendez shall have the right 1o veview and, If necessary, request
modification of the Projeat design conalstent with CPUC vules and the terms ol this
agreement, My, Menendoz sholl have the vight to review and, If necessivy, request
modifientions to the easoment documentation prior to signing end recording conslstent
with CPUC rules nnd the terms of this ngreoment. Mr, Menaendez and PG&IE shall work
In good faith to resolve nny issues reluted to Project design and ensement,

PG&E shall design the Projeet such that the construction will requive no
relocation or moditication of any existing struetures and services, both above or below

ground, on the Property,

Within 60 days of neeeptance of the final Projeet design, PG&E will schedule the
underground canstruction and notify My, Menendez of that seheduled constivetion date
ns far in ndvance ng proctienble but no less than 30 days before commencing work on the

Properly,

As soon ns practicable nfter this Agreement Is nccepted by the CPUC , but not
Inter than 30 days bofore constivetion Is scheduled to bogin, PG&E shall deliver a now
ensemont Tor the elecivic lines on the Proporty. As purt of ihils ensement, PG&L will
abandon all vights in the PUE and the record owners of the Property will grant a new
ensemont for underground primary lines and associnted fueilities along the south side of
the Properly nnd overhend secondnry Hines and nssocinted fheilitles nlong the west skde of
the Property, Ineluding sceondary vights for ingross, ogress and malntennnce., The new
undlergronnd primary ensement aven shall be bounded by the south side of the Praperty
and ghall be sulficient for Projeet work and existing utility facilities but so arrnged that
the new ensement will not encumber any portion of the existing Menendoz vesidence
ineluding rool overhungs. The underground ensament ghall not extend outslde the
origlnal Enst-West South boundary easemaent on the Property. No alternate route
casement on the Property Is conveyed oxplicitly or implicitly by this agreement, PG&I
will reeovd (he duly vxeouted casement go that 1t s binding on all suecessors and nssigng

ol the Parties,

On or helore the dote seheduled, PG& will commence Praject work and
proseeute the work necessiry (o complete the Prajeet witly veazonable dilipgence in

Initinls“\{
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necordnnce with General Order 128 (" Rules Tor Conslruetion of Unelerground Hleetric
Supply nnd Commumiention Systems”) of the CPUC, Absent unloreseen eireumsiances,
PGET shnll complete all Prajeot work on the Property within 15 conscoutive days.

PG&N shall physienlly remove all overhend power lines over the span belweon
the poloes on the Enst-West Soulh boundary ensement of the Property ns part of the
Project. PG&L shall be solely responsible to olenn up and veinove any excess trench apoll
and to restore to n good and servicenble condition nny improvements of whatever nature
located on the Property. In particular, PG&L shall aveld disturbanee and damage to
building foundations and any walkways or other havdscape fentures on the Property.
However, the Parties acknowledge that, except for the front of the Propertly, the proposed
trench voule for the Project Is not landseaped nnd need not be landscaped as parl of

Praject restorntion.

PG&EE is responsible to My, Menendez nnd adjncent neighbors for any and all
dmuinngoes PG&E or its subcontractor may cause regandless of whether or not the work was
done by n subcontracior, oxeeplt (o the extent that such dnmnge is couscd by the
negligence or willful miseonduct of My, Menondoez or his neighbors,

PGEL iz vesponsible for maintaining and onforeing salety measures during the
work, including closing trenches and vesloring olosed gales 1o backynrd when PG&RE
crew Is not present, No tools or equipment shall be leit unatiended at any time on the
public or private arens of the property where n passerby could harm themselves or others.

PG&E must mect all State and Federal vegulatory rules for design, instalintion,
usnge and work aren safety complinnee, inelwding sole responsibility ta contacl
Underground Servies Alort sufficiently In ndvance of the Praject and prosecule the work
so ns to avold damnge to existing undoerground utility (e.g. waler, sewer, gas) linez on the

Praperty.

2, Within 120 days after this Agreement is accopled by the CPUC, bul In no
evanl Inter than five (5) businoss days before constriction is scheduled to begin, Mr.
Menendez shall pay to PO&L the lotnl sum of Ten Thousand Dollars ($10,000) toward
the cost of ihe Project, PO&E shall be solely responsible for all Project cosis over thnt

nmount including restoration,

i In consideration of the seltlement of the Complaint nned In consideration of
the mulunl covonmts, promises, lerims and conditions herein, ench Pmty, on belniffof
itsell, its ngonts, employees, successors-in-interest nnd nssigns shall nd hereby velenses,
digchnrges and covennnls nol {o sue the other Party for nny and nll elaims, deminds oy
cnuses ol netion, of every kind nnd nature whatsoever, in lnw and equity, which arise oul
of or nve directly relnied 1o the Complaint, including the elnims nud allepations misaed in

Cnne No. C.11-10-024.

Ax o purl of thig relense, the Porties knowingly, voluntorily, s uneonditionally
walve the provigsions ol Scetion 1542 of the Civil Code of the State of Califormin, which

provides:

luilitllu_"ll

luilinlaM
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A general release does not extend Lo claims which the
ereditor does not know or suspect 1o exist in his fvor al the
time of exccuting the release, which IFknown by hit must
hnve mnterinlly nifected his settlement with the debtor.

This covennm not o sue shall become effective upon nceeptance of this
Agreement by the CPUC. This covenant not 1o sue does not cover subsequent aclions
before the CPUC by any Party for failure by the other Party 1o perform the netions
vequived under the terms of (his Agreement,

4. Ench Paity declarcs that prior to the execution of this Agreement, he, she
or il or his, hev or Its duly authorized representatives have nppuised themselves of
sufficient relevant data, eliher through experts or olher sources of thelr own selection, In
order that each Parly might intelligently exercise lts judgment in deciding whether 1o
execule, o in declding on the contents of, this Agreement. Ench Party assumes the risk
that facts, other than those fuets that are ropresented or warmmled (o be toue in this
Agreoment, may lnter be found to be other than or dilferent from the facls now balloved
by it to be true. Each Party declures that iis decision to execule this Agreement is nol
influenced by wiy represcitation nol contained In this Agreement,

& Neither the transter of any considerntion, the doing of any of the nels
vefenved to In this Agreement, nor anything else contained in this Agrecment shall be
construed to be an ndmission on the pant of nny of the Parties of any liability for or merit
of any clnims nsserted by any of the othor Parties. The Partics deny all such clalms,

. Enach Party represents and warrants that It has the sole right and exclusive
mithorily to execute this Agreement, mil that it hns not sold, nssigned, trmnsferred,
conveyedl, or otherwise disposed of any claiim or demand against the other relating to any
mantler covered by this Agreement, Each Parly represents that It is duly suthorized 1o
enter into this Agreement, snd each person signing on behnlf of an entity represents that
ho or she Is duly authorized to sign on behnlf of that entity,

7. This Agreement shall be construed in accordance with, and governed by,
the Inws of the State of California applicable to contracts belween Californin residents
made and to be performed in California,

R. The Parties mutually ncknowletdge that they haveo participated in the
preparation mul negotintion of this Agreement, In eases of wncertninty this Agreement
shall be eonsirued withoul vegard to which of the Parties coused the uncortalnty 1o oxist,

Q. Nothing in this Agreemont is Intended 1o or shall confier nny benefits,
rights or remedies on any person or entity other than the persans and entities expressly
Ictentiliod herein,

10, This Apgrecment mny be exeewted in multiple covnterparts, ench of which
shnll b cheenmed o eriginal, and countempant signatwe pages may be nssembled (o foom o
singhe ovipgion] docwment, The Paios aggree Uit stpoantures necoived vin lcsimible
tmnsmiszion shall in oll respeets be deemed 1o be original signntures,

Initin Isﬂ[
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1l Lnah Pacty shinll bear iy own fees nnd oosts Induveed as of the date of this
Agieement,

12, “This Agreoment sots forth the entlre understnuding of the Pariios relating
to the fransnctions it contemplates, wid superseces nll prdor undorstantlings relating o
them, whather wrltton or oral, There nre no obligations, dommitmenty, ropresantations or
warrontles ralnting to them except (hose oxprosuly set forth In this Ajpesment.

13. No amendiment of;, supplément (b or walvar of sny obligations ynder or
provislons of this Agreement will be enforcenble or ncinlssible unless sot forth n a
widling signed by the Paity agalnst which enforoament or ndinission Is sought.

14, If lognl action or other proceeding, whether In ‘contraat, tort or atherwlse,
Is commoncoxl nx & renult of i didpute which arlses under or rolntes to any provision of
this Agresment, the loslng party shall pay the provalling parly's nctunl nttornoys’ fosh,
costs, experl witighs lees und other oxpensos Incurrsd In praparation fov nivd conduet off
that notion or proceeding, appeal of judgment, ond snforeement nid collection of
Juclgment or nward. Thuse fecs and oxponsss inclide buit are not Hinlted 16 those spent on
nibitration, confirming am arbitvation nward in eowt, and eslleetion ol the vesulting
Judgmont. All these fees nid expanses shall bo inde part of nny Judgment or award
entored as o résult ol any dispute nrlsing wider or rélatlng 16 any provislon of this

Agresment,
15.  This Agreament shall be bindlng on and shall lnure to the benslit of the

reapective succensors, nsslgnees and personnl 1epresentatives of cach of the pailies,
exeepl to the extent Bfany contriey provision in this Agreemant,

ROLANDO MENENDEZ PACIFIC GAB AND ELECTRIC cOMPANY,
o Culifornin eorporition
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