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1. [bookmark: _Toc377553654]Summary
By this decision, the California Public Utilities Commission approves the settlement between Pacific Gas and Electric Company (PG&E) and the Office of Ratepayer Advocates[footnoteRef:2], regarding PG&E’s 2011 Energy Resource Recovery Account compliance application, as discussed herein. [2:   The Division of Ratepayer Advocates was renamed the Office of Ratepayer Advocates effective September 26, 2013, pursuant to Senate Bill No. 96 (Budget Act of 2013: public resources), which was approved by the Governor on September 26, 2013.] 

2. [bookmark: _Toc377553655]Energy Resource Recovery Account (ERRA) Compliance Review 
The California Public Utilities Commission (Commission) established the ERRA balancing account mechanism in Decision (D.) 02-10-062 to track fuel and purchased power billed revenues against actual recorded costs of these items.  In the same decision, the Commission required regulated electric utilities in California to establish a fuel and purchased power revenue requirement forecast, a trigger mechanism (to address balances exceeding certain benchmarks), and a schedule for semiannual ERRA applications.  Subsequent decisions regarding the ERRA balancing account have adopted minimum standards of conduct that regulated energy utilities must follow in performing their procurement responsibilities and have required that the Commission perform a compliance review as opposed to a reasonableness review of these items.[footnoteRef:3]  Broadly stated, an ERRA compliance review examines whether a utility has complied with all applicable rules, regulations, opinions, and laws in implementing the most recently approved applicable Long-Term Procurement Plan (LTPP), including prudently administering contracts, ensuring least-cost dispatch, and managing other procurement activities.[footnoteRef:4]  This Decision resolves Pacific Gas and Electric Company’s (PG&E’s) 2011 ERRA compliance application. [3:   See D.05-01-054, D.05-04-036, and Public Utilities (Pub. Util.) Code Section 454.5(d)(2).]  [4:   Pub. Util. Code § 454.5(d)(2).] 

3. [bookmark: _Toc366418470][bookmark: _Toc368045047][bookmark: _Toc368061910][bookmark: _Toc369504741][bookmark: _Toc369505948][bookmark: _Toc377553656]Procedural History
Pub. Util. Code § 454.5(d)(2) provides for a procurement plan that would accomplish, among others, the following objective:
Eliminate the need for after-the-fact reasonableness reviews of an electrical corporation’s actions in compliance with an approved procurement plan, including resulting electricity procurement contracts, practices, and related expenses.  However, the commission may establish a regulatory process to verify and ensure that each contract was administered in accordance with the terms of the contract, and contract disputes that may arise are reasonably resolved.
In D.02-10-062, the Commission implemented Section 454.5(d) by establishing ERRA balancing accounts for PG&E and other utilities, requiring them to track fuel and purchased power revenues against actual recorded costs and to establish an annual ERRA compliance review for the previous year and an annual ERRA fuel and purchased power revenue requirement for the following year.  The most recent Commission decision on a PG&E ERRA compliance application was D.13-10-041, for the 2010 Record Period.
On February 15, 2012, PG&E filed Application (A.)12-02-010 for compliance review of entries to its ERRA, its administration of power purchase contracts, its economic dispatch of electric generation resources and its fuel procurement for utility-owned generation (UOG) for the record period of January 1 through December 31, 2011 (Record Period).  PG&E served prepared testimony with its application.  
On March 19, 2012, Office of Ratepayer Advocates (ORA) filed a Protest to the Application.
PG&E filed its Reply to ORA’s Protest on March 29, 2012.
A prehearing conference was held on May 14, 2012.  
On June 18, 2012, PG&E and ORA participated in a workshop at the Commission on PG&E’s responses to ORA’s Master Data Request (MDR), a set of 121 questions covering areas including UOG, Least Cost Dispatch (LCD), contract administration, the ERRA balancing account, and internal auditing.  The Administrative Law Judge (ALJ) requested the workshop.  PG&E provided the ALJ with PG&E’s responses to the MDR and informed the ALJ that, as of that point in time, PG&E had responded to additional sets of discovery and had met with ORA on several occasions to discuss issues relating to the application.
The Assigned Commissioner’s Ruling and Scoping Memo (Scoping Memo) was issued on July 16, 2012.  The Scoping Memo identified the issues listed below as appropriate for this proceeding:
Issue 1.  Whether PG&E administered and managed its own generation facilities prudently.
Issue 2.  Whether Standard of Conduct 4 is the appropriate standard for measuring the reasonableness of PG&E’s administration and management of its generation facilities.
Issue 3.  Whether PG&E administered and managed its qualifying facility (QF) and non-QF contracts in accordance with the contract provisions and otherwise followed Commission guidelines relating to those contracts.
Issue 4.  Whether PG&E achieved LCD of its energy resources.
Issue 5.  Whether the entries in the ERRA balancing account for 2011 are reasonable.
Issue 6.  Whether the entries in the Renewable Portfolio Standard Cost Memorandum Account (RPSCMA) are reasonable.
On August 2, 2012, ORA filed a motion for reconsideration and modification of the scoping memo’s issues by removing issue 2 (ORA Motion).  PG&E filed a response to ORA’s Motion on August 14, 2012.  The assigned Commissioner denied ORA’s Motion on September 7, 2012.
	ORA served testimony on August 10, 2012.  In its Testimony, ORA concluded:
· UOG:  After reviewing PGE’s filing and ORA’s extensive discovery, ORA does not recommend any disallowance associated with PG&E’s avoidance or mitigation of outages at its UOG.
· QF Contract Management: ORA does not object to PG&E’s administration and management of its QF Power Purchase Agreements (PPAs) for the Record Period, and does not oppose the request for recovery of QF related expenses.
· Non-QF Contract Management:  ORA does not object to PG&E’s administration and management of its non-QF contracts for the Record Period, and does not oppose the utility’s request for recovery of non-QF contract related expenses.
· LCD:  ORA does not object to PG&E’s claim that it dispatched resources in a least-cost manner consistent with relevant Commission decisions and standards.
· Balancing accounts review:  ORA’s review did not note any items of a material nature requiring adjustments to PG&E’s ERRA balancing account and RPSCMA.  ORA noted no exceptions to the recovery requirements adopted by the Commission for these accounts.
ORA made eight (8) recommendations in its Report.  Five (5) recommendations were regarding PG&E’s internal auditing, two (2) recommendations were regarding PG&E’s LCD process and one (1) recommendation was regarding PG&E’s UOG.  The recommendations were:
· Internal Auditing Recommendation 1 - The Commission should order PG&E to complete a comprehensive audit of Helms Pumped Storage Hydroelectric facility (all three units) by the end of 2013.
· Internal Auditing Recommendation 2 - The Commission should order PG&E to continue to provide ORA a reasonable time, of no less than 30 days, to review and comment upon PG&E’s draft audit plans, including Helms, and give due consideration to any comments provided by ORA on that plan, before final approval of any such plan.
· Internal Auditing Recommendation 3 - The Commission should order PG&E to conduct periodic internal audits of its LCD process to ensure compliance with its LCD policies and procedures.
· Internal Auditing Recommendation 4 - The Commission should order PG&E’s Internal Audit Department to perform audits of the ERRA balancing account every three years to test the reliability and integrity of the account’s recorded transactions and balances.
· Internal Auditing Recommendation 5 - The Commission should require PG&E to maintain a formal communication loop with ORA by having PG&E formally respond to any recommendations ORA makes so that ORA will understand how its expectations were addressed in the final audit plan.
· LCD Recommendation 1 – The Commission should order PG&E to properly document and justify modifications to schedules and/or bids for its hydro resources.
· LCD Recommendation 2 – The Commission should order PG&E to continue to review its LCD decisions, and document and justify all changes to its LCD models and business processes to ensure it uses the most cost effective mix of resources to serve customers.
· UOG Recommendation 1 - The Commission should order PG&E to directly address UOG outages and associated fuel costs in PG&E’s ERRA compliance application and prepared testimony in all future ERRA compliance filings.
PG&E served rebuttal testimony on September 7, 2012.
On September 21, 2012, the Settling Parties notified the ALJ that they had reached a settlement in principle.
On September 24, 2012, PG&E provided a notice of a settlement conference to the service list pursuant to Rule 12.1(b).  The settlement conference was conducted on Monday, October 1, 2012.
On November 1, 2012, PG&E and ORA filed and served a Joint Motion to Offer Prepared Testimony and Appendices Into Evidence and a Joint Motion to Seal a Portion of the Evidentiary Record.  
[bookmark: _Toc366418471][bookmark: _Toc368045048][bookmark: _Toc368061911][bookmark: _Toc369504742][bookmark: _Toc369505949]Also on November 1, 2012, PG&E and ORA also filed a joint Motion of the Pacific Gas and Electric Company and the Office of Ratepayer Advocates’ for Approval of Proposed Settlement, with the Settlement Agreement attached.
On September 12, 2013 the ALJ issued an electronic ruling directing PG&E and ORA to answer questions relating to direct auditing of the ERRA balancing account, direct auditing of PG&E’s LCD mechanisms and the two Parties’ differing interpretations of Standard of Conduct 4 and its applicability to UOG.  PG&E and ORA filed a joint response to these questions on September 30, 2013.  No reply to the joint PG&E-ORA response was filed.
4. [bookmark: _Toc377553657]PG&E’s Request
PG&E states that its application sets forth PG&E’s procurement-related operations for January 1 through December 31, 2011 (Record Period).  PG&E requests that the Commission find that during the Record Period:  
1. PG&E make appropriate entries to its ERRA;
2. PG&E complied with the recovery requirements of RPSCMA adopted by the Commission and should be allowed to recover the RPSCMA balance in this ERRA proceeding; and,
3. PG&E complied with its Conformed 2006 LTPP in the areas of fuel procurement for utility retained generation, administration and power purchase contracts, and least cost dispatch of electric generation resources.
5. [bookmark: _Toc359925750][bookmark: _Toc377553658]Settlement Agreement
The proposed Settlement Agreement, a copy of which is attached hereto as Attachment A, resolves all scoped and contested issues, is signed by both active parties, PG&E and ORA.  The key portions of the Settlement Agreement are summarized below.
With regard to the 2011 Record Period at issue in this Application, the Settling Parties have agreed that PG&E made appropriate entries in the ERRA and the Renewable Portfolio Standard Memorandum Account and complied with the recovery requirements for these accounts.  In addition, the Settling Parties have agreed that PG&E complied with its Conformed 2006 LTPP in the areas of:  (1) fuel procurement for UOG and third-party contracts for energy and/or capacity, QF contracts, and other PPAs for which PG&E provides fuel procurement; (2) administration of PPAs; 
and (3) LCD of UOG and PPA resources.
The Settlement also addresses prospective actions recommended by ORA in its Testimony.[footnoteRef:5] Specifically, the Settling Parties have agreed that: [5:   This Decision follows PG&E’s February 28, 2013 filing of its 2012 ERRA compliance application, A.13-02-023 by several months.  We note that the prospective actions identified in the Settlement Agreement, are not included in the scope of A.13-02-023 because this proceeding had not yet concluded.  As this Decision approves the Settlement Agreement in full, PG&E shall begin full compliance with the prospective actions identified in the Settlement Agreement, or other LCD enhancements as indicated in this Decision, in its April 2014 filing for the 2013 ERRA compliance record period.] 

· Internal Auditing:  PG&E’s Internal Auditing Department shall provide ORA its draft audit plan in or about November of each year following the date this Settlement is approved by the Commission.  PG&E and ORA shall meet at a mutually agreeable time to review the draft Internal Audit plan as it relates to the ERRA subject matter. After reviewing the draft audit plan, ORA may provide suggestions regarding that plan.  At any time during the year, the ORA may provide such comments and suggestions on the plan because the plan can be amended during the audit year.  However, ORA may not exert any management control of PG&E’s internal auditing program.
· LCD Documentation:  PG&E will continue to review its LCD decisions and document material changes to its business processes beginning in 2013 for the 2013 ERRA Compliance proceeding that covers the January 1, 2013 to December 31, 2013 record period. In addition, PG&E will document the results of its review and justify changes to its LCD models beginning in 2013 as part of its application in the 2013 ERRA Compliance proceeding.
· Auditing the ERRA Balancing Account:  PG&E agrees to an accounting audit of the ERRA balancing account at least once every four (4) years with the first audit to commence in 2014 for the 2013 ERRA Compliance proceeding that covers the January 1, 2013 to December 31, 2013 record period.  PG&E and ORA clarified, in their September 30, 2013 Joint Response to ALJ’s Questions that “This audit will include both the balancing account itself and the internal controls applicable to the balancing account.”[footnoteRef:6] [6:   PG&E and ORA September 30, 2013 Joint Response to ALJ Questions at 2.] 

· Showing Regarding UOG Outages:  PG&E will address UOG outages and associated fuel costs, if applicable, in PG&E’s ERRA compliance application and prepared testimony in all future ERRA compliance proceedings.  PG&E and ORA clarified, in their September 30, 2013 
Joint Response to ALJ’s Questions that, due to the inclusion of this provision in the settlement agreement, “the dispute between the parties regarding whether Standard of Conduct 4 includes review of the operation of UOG facilities is now moot for the purposes of this proceeding.”[footnoteRef:7] [7:   Ibid. at 5.] 

· Helms Audit:  In its Testimony, ORA requested that PG&E conduct a comprehensive audit of Helms by the end of 2013.  The Settling Parties recognize that the issue of an audit of Helms is currently before the Commission in the 2010 ERRA Compliance proceeding Application 11-02-011.  The Settling Parties agree that whatever the outcome in the 2010 ERRA Compliance proceeding with regard to an audit of Helms may apply prospectively to future ERRA Compliance proceedings:  In that proceeding, ORA and PG&E ultimately reached agreement on a risk-based management approach and consideration to be given to future audit recommendations by ORA.[footnoteRef:8] [8:   D.13-10-014 at 34-35.] 

The settlement does not specify who should perform the audit of PG&E’s ERRA balancing accounts.  Consequently, we direct that the audit ordered here is to be performed by either an internal auditing division of PG&E with appropriate protections against conflicts of interest, or by an outside contractor with the requisite qualifications, selected by PG&E.  PG&E shall develop an audit scope and work with the Director of ORA and appropriate Commission staff to ensure that the scope meets our expectations and standard auditing practices.  The audit results shall be submitted to Commission staff, including ORA, Energy Division and the Division of Water and Audits.
The settlement does not fully resolve ORA’s recommendation that the Commission should order PG&E to conduct periodic internal audits of its
LCD process to ensure compliance with its LCD policies and procedures.  However, separately, and since the filing of the proposed Settlement Agreement in this proceeding, in D.13-10-041 the Commission directed that the following actions be taken in order to enhance the LCD component of PG&E’s ERRA Compliance Review, both for the 2010 Record Period and on an ongoing basis:
1. Within 90 days of the issuance of D.13-10-041, the Commission’s Energy Division shall facilitate a workshop where PG&E and other interested parties shall develop proposed criteria that should be used to determine what constitutes least-cost dispatch compliance, and the resulting methodology PG&E should follow to assemble a showing to meet its burden to prove such compliance;
2. Within 30 days following the workshop, PG&E shall prepare a report summarizing the outcome, and file and serve the report in the 2010 ERRA review docket[footnoteRef:9]  for the Commission’s consideration; and   [9:   A.11-02-011.] 

3. PG&E shall quantify the degree to which it achieved, or did not achieve, least-cost dispatch during the 2014 Record Period and include that showing in its ERRA compliance application in 2015.[footnoteRef:10] [10:   D.13-10-041, Ordering Paragraphs 1-3.] 

We note that the Commission also ordered Southern California Edison (SCE) to conduct a workshop addressing the same substantive question: the criteria, within today’s market structure, for a utility to make a showing of compliance with least-cost dispatch.[footnoteRef:11]  These workshops are likely to lead to the development of a methodology for PG&E and other utilities to prove their LCD compliance on the basis of forecasting and true-up activities employed today, which may comport with or advance beyond PG&E’s agreed-to LCD enhancements set out in the Settlement Agreement in this proceeding.   [11:   D.13-11-005, Ordering Paragraph 1.] 

On that basis and to the extent practicable, the specific LCD-related enhancements agreed to by PG&E in the proposed Settlement Agreement and ordered by this Decision shall be considered and incorporated into the workshop addressing least-cost dispatch compliance to be undertaken by PG&E and Energy Division pursuant to D.13-10-041.  Similarly, the LCD-related enhancements ordered here shall be considered and incorporated to the extent practicable in the resulting methodology established for PG&E to assemble a showing to meet its burden to prove such compliance in its 2014 Record Period ERRA compliance filing.  However, in the event of conflicting criteria and/or methodologies, the LCD related enhancements ordered by this Decision shall be superseded by the methodology adopted by the Commission pursuant to the undertaking required by D.13-10-041.
6. [bookmark: _Toc359925753][bookmark: _Toc377553659]Standard of Review for Settlement Agreement
We review this settlement pursuant to Rule 12.1(d) of the Commission’s Rules of Practice and Procedure (Rule), which provides that, prior to approval, the Commission must find a settlement “reasonable in light of the whole record, consistent with the law, and in the public interest.”  We find the Settlement Agreement meets the Rule 12.1(d) criteria, and discuss each of the three criteria below.
[bookmark: _Toc359925754][bookmark: _Toc377553660]Settlement Agreement is Reasonable in Light of the Whole Record
The Settlement Agreement is signed by the only two active parties to this proceeding.  PG&E and ORA reached a Settlement Agreement after discovery, careful analysis of the issues, and serving of testimony by PG&E and ORA.  These two parties represent two distinct and affected interests, namely, PG&E, which is responsible for procuring power to serve all of its customers, and ORA, the Commission’s independent ratepayer advocacy office.  The record also shows that the Settlement Agreement was reached after substantial 
give-and-take between the parties, which occurred during settlement conferences.  This give-and-take is demonstrated by the positions initially taken by the parties, and the final positions agreed upon in the Settlement Agreement.  The Settlement Agreement thus represents a reasonable compromise between the principles and legal theories of the adverse parties.
The Settlement Agreement is also consistent with Commission decisions on settlements, which express the strong public policy favoring settlement of disputes if they are fair and reasonable in light of the whole record.  This policy supports many worthwhile goals, including reducing the expense of litigation, conserving scarce Commission resources, and allowing parties to reduce the risk that litigation will produce unacceptable results.  Here, the Settlement Agreement resolves all disputes between ORA and PG&E, which avoids further litigation in this matter.  Thus, we conclude that the Settlement Agreement is reasonable.
[bookmark: _Toc359925755][bookmark: _Toc377553661]Settlement Agreement is Consistent with Law
The Parties believe that the terms of the Settlement Agreement comply with all applicable statutes, including the prospective actions that PG&E will take in future ERRA compliance review proceedings.  Applicable statutes include, e.g., Pub. Util. Code § 451, which requires that utility rates must be just and reasonable, and Pub. Util. Code § 454, which prevents a change in public utility rates unless the Commission finds such an increase justified.  We agree that the required showings under Pub. Util. Code §§ 451 and 454 have been made.  Further, nothing in the Settlement Agreement contravenes statute or prior Commission decisions.
With respect to the prospective actions to be undertaken by PG&E in future ERRA proceedings, we note that the Commission has authorized similar prospective actions to those in the Settlement Agreement in earlier ERRA proceedings.  For example, in D.09-12-002 and D.11-07-039, the Commission ordered PG&E to confer with and receive comments from ORA regarding an internal audit in a future ERRA compliance proceeding.  In D.10‑02‑018, the Commission ordered San Diego Gas and Electric Company (SDG&E) to perform a complete audit of its ERRA every four years.  In D.13-11-005 and D.13-10-041 the Commission ordered SCE and PG&E to each quantify the degree to which each achieved, or did not achieve least-cost dispatch during the 2014 
Record Period and include that showing in each of their ERRA compliance applications in 2015.  
6.1. [bookmark: _Toc359925756][bookmark: _Toc377553662]Settlement Agreement is in the Public Interest
The Settlement Agreement is in the public interest and in the interest of PG&E’s customers.  For example, pursuant to the Settlement Agreement, PG&E has agreed to provide ORA with an annual internal audit plan in November of each year and will accept ORA’s suggestions on the audit plan.  Additionally, PG&E will conduct an accounting audit of its ERRA balancing account and its internal controls every four years, starting in 2014 for the 2013 record period.  The results of this audit will be reviewed by ORA and the Commission in future PG&E ERRA compliance proceedings.  These two components of the Settlement Agreement represent an improved level of auditing for PG&E, are consistent with that required by the Commission of other utilities, and contribute to protection of PG&E’s customers.  
Finally, the Settlement Agreement resolves all scoped issues in the current application.
[bookmark: _Toc359925757]Approval of the Settlement Agreement is thus in the public interest because it avoids the cost of further litigation, and reduces the use of valuable resources of the Commission and the parties.  We find that the evidentiary record of A.12-02-010 contains sufficient information for us to determine the reasonableness of the Settlement Agreement and for us to discharge any future regulatory obligations with respect to this matter.  For all these reasons, we approve the Settlement Agreement as proposed.
7. [bookmark: _Toc377553663][bookmark: _Toc359925758]Other Procedural Matters
7.1. [bookmark: _Toc377553664]Change in Determination of Need for Hearings
In Resolution ALJ 176-3290, dated March 8, 2012, the Commission preliminarily categorized A.12-02-010 as ratesetting, and preliminarily determined that hearings were necessary.  In the Scoping Memo, the assigned Commissioner scheduled evidentiary hearings, though eventually it was determined that hearings were not necessary.  Given that no hearings were held in the current proceeding, we change our preliminary and Scoping Memo determination regarding hearings, to no hearings necessary.
7.2. [bookmark: _Toc359925759][bookmark: _Toc377553665]Admittance of Testimony and Exhibits into Record 
Since evidentiary hearings were not held in A.12-02-010, there was no opportunity to enter prepared testimony and exhibits into the record.  In order to fairly assess the record, it is necessary to include all testimony and exhibits served by PG&E and ORA.  
In their joint motion of November 1, 2012, PG&E and ORA requested, pursuant to Rule 13.8, that the Commission receive the public and confidential versions of its Exhibits PG&E-1, -2, -3, -4 and ORA-1 into the record of A.12-02-010.  Therefore, we identify the public and confidential versions of PG&E’s supporting testimony to its Application as Exhibits PG&E-1, -2, -3;[footnoteRef:12] and its rebuttal testimony as Exhibit PG&E-4[footnoteRef:13] and ORA testimony and recommendations as Exhibits ORA-1.  PG&E and ORA’s testimony are relevant to our assessment of the proposals put forth and the Settlement Agreement, and we admit into evidence the public and confidential versions of PG&E’s Exhibits PG&E-1 through PG&E-4 and ORA’s Exhibit ORA-1. [12:   Exhibit PG&E-1 – “Prepared Testimony” and attached appendix; 
Exhibit PG&E 2 – “Testimony Errata, Chapter 9”; Exhibit PG&E-3 – “Testimony Errata, Chapter 3.”]  [13:   Exhibit PG&E-4 – “PG&E Rebuttal Testimony.” ] 

7.3. [bookmark: _Toc359925760][bookmark: _Toc377553666][bookmark: _Toc359925761]Motions for Confidential Treatment
[bookmark: _Toc377553667]PG&E
Pursuant to D.06-06-066, General Order (GO) 66-C, and Rule 11.5, PG&E requests leave to seal portions of the evidentiary record and to treat as confidential its Exhibit PG&E-1C.  PG&E states that these documents contain information that is market-sensitive, and listed in D.06-06-066 as data that should be treated confidentially.
Rule 11.5 addresses sealing all or part of an evidentiary record; and D.06‑06-066 addresses our practices regarding confidential information, such as electric procurement data (that may be market-sensitive) submitted to the Commission.  
[bookmark: _Toc359925762]A similar request was granted in PG&E’s last ERRA recovery decision, D.13-10-041.  We agree that the information contained in these exhibits is 
market-sensitive electric procurement-related information.  Therefore, pursuant to D.06-06-066 and Rule 11.5, we grant PG&E’s request to treat as confidential and seal those portions of the evidentiary record consisting of PG&E’s 
Exhibit PG&E-1C as detailed in the ordering paragraphs of this decision.  The confidential version of each of these exhibits will be denoted by a “C” after the number of the exhibit.  As the Application without the associated testimony does not contain confidential information, we do not grant it confidential treatment and do not seal it.
[bookmark: _Toc377553668]ORA
On August 10, 2012, ORA served public and confidential versions of its Testimony and Recommendations to the Commission after reviewing PG&E’s ERRA Compliance application.  ORA’s Testimony and Recommendations contain information identified by PG&E as confidential per D.06-06-066 and 
GO 66-C, and that is therefore not subject to public disclosure.
On November 1, 2012, ORA filed a Motion to Seal the Evidentiary Record seeking an order to seal the parts of the evidentiary record containing information identified by PG&E as confidential per D.06-06-066 and GO 66-C and therefore not subject to public disclosure.
Rule 11.5 addresses sealing all or part of an evidentiary record; and D.06‑06-066 addresses our practices regarding confidential information, such as electric procurement data (that may be market sensitive) submitted to the Commission.  Since ORA’s request addresses information that we have deemed confidential in Section 4.3.1 above and in compliance with applicable rules, general orders, and decisions, we grant ORA’s request to seal the confidential version of its Exhibit ORA-1C.
8. [bookmark: _Toc359925764][bookmark: _Toc377553669]Comments on Proposed Decision
The proposed decision of the ALJ in this matter was mailed to the parties in accordance with Pub. Util. Code § 311 and comments were allowed under 
Rule 14.3.  Opening comments were filed on January 7, 2014 by PG&E.  No reply comments were filed on January 13, 2014.  Comments have been incorporated herein by removing the requirement for PG&E to implement this decision via advice letter filing.
9. [bookmark: _Toc359925765][bookmark: _Toc377553670]Assignment of Proceeding
Michel P. Florio is the assigned Commissioner and Richard W. Clark is the assigned ALJ in this proceeding.
[bookmark: _Toc377553671]Findings of Fact
1. [bookmark: _Toc370798915][bookmark: _Toc450990221][bookmark: _Toc451151268][bookmark: OLE_LINK1][bookmark: OLE_LINK2]On November 1, 2012, PG&E and ORA filed a Joint Motion of the Pacific Gas and Electric Company and the Office of Ratepayer Advocates’ for Approval of Proposed Settlement in this proceeding, with the Settlement Agreement attached.
2. The Settlement Agreement resolves all scoped and contested issues.
3. The Commission has authorized similar prospective actions to those in the Settlement Agreement in previous ERRA proceedings.  In D.09-12-002 and 
D.11-07-039, the Commission ordered PG&E to confer with and receive comments from ORA regarding an internal audit in a future ERRA compliance proceeding.  In D.10‑02‑018, the Commission ordered SDG&E to perform a complete audit of its ERRA every four years.   In D.13-11-005 and D.13-10-041, the Commission ordered SCE and PG&E respectively to quantify the degree to which each achieved, or did not achieve, least-cost dispatch during the 2014 
Record Period and include that showing in each of their ERRA compliance applications in 2015. 
4. The evidentiary record of A.12-02-010, including the Settlement Agreement, contains sufficient information for us to determine the reasonableness of the Settlement Agreement and for us to discharge any future regulatory obligations with respect to this matter.
5. Rule 12.1(d) provides that, prior to approval, the Commission must find a settlement “reasonable in light of the whole record, consistent with the law, and in the public interest.”
6. PG&E and ORA reached a Settlement Agreement after discovery, careful analysis of the issues, serving of testimony by PG&E and ORA, and substantial give-and-take between the parties which occurred during settlement conferences.
7. The settling parties are the only parties in this proceeding.
8. In Resolution ALJ 176-3290, dated March 8, 2012, the Commission preliminarily categorized A.12-02-010 as ratesetting, and preliminarily determined that hearings were necessary.
9. In the Scoping Memo, the assigned Commissioner scheduled evidentiary hearings, though eventually it was determined that hearings were not necessary.
10. Rule 11.5 addresses sealing all or part of an evidentiary record.
11. D.06‑06-066 addresses our practices regarding confidential information, such as electric procurement data (that may be market sensitive) submitted to the Commission.
12. Rule 11.4 addresses a request to seal documents that have been filed.
[bookmark: _Toc370798914][bookmark: _Toc359925767][bookmark: _Toc377553672]Conclusions of Law
1. The Joint Motion and Settlement Agreement proposed by PG&E and ORA should be approved.
2. Approval of the Settlement Agreement is reasonable in light of the record, is consistent with law, is in the public interest, and is in the interest of PG&E’s customers.
3. The Settlement Agreement is consistent with Commission decisions on settlements, which express the strong public policy favoring settlement of disputes if they are fair and reasonable in light of the whole record.
4. The terms of the Settlement Agreement comply with all applicable statutes, and do not contravene statute or prior Commission decisions.
5. Approval of the Settlement Agreement avoids the cost of further litigation, and reduces the use of valuable resources of the Commission and the parties.
6. All rulings made by the assigned Commissioner and/or the assigned ALJ should be affirmed.
7. The LCD related enhancements ordered here shall be considered and incorporated to the extent practicable in the resulting methodology established for PG&E to assemble a showing to meet its burden to prove such compliance in its 2014 Record Period ERRA compliance filing.  However, in the event of conflicting criteria and/or methodologies, the 
LCD related enhancements ordered by this Decision shall be superseded by the methodology adopted by the Commission pursuant to the undertaking required by D.13-10-041.
8. The prepared testimony of ORA and PG&E should be identified and received into evidence.
9. PG&E’s request to seal the confidential versions of its testimony should be granted, as detailed herein.
10. ORA’s request to seal the confidential version of its protest and testimony should be granted, as detailed herein.

[bookmark: _Toc377553673]ORDER

IT IS ORDERED that:
1. The Settlement Agreement Between the Pacific Gas and Electric Company and the Office of Ratepayer Advocates attached to the Joint Motion of the Pacific Gas and Electric Company and the Office of Ratepayer Advocates’ for Approval of Proposed Settlement is adopted.
2. The determination in Resolution Administrative Law Judge 176-3290 and the Assigned Commissioner’s Scoping Memo and Ruling that hearings were necessary, is revised to hearings are not required.
3. All rulings made by the assigned Commissioner and/or the assigned Administrative Law Judge are affirmed.
4. The audit of the Energy Resource Recovery Account Balancing Account shall be performed by either an internal auditing division of Pacific Gas & Electric Company (PG&E) with appropriate protections against conflicts of interest, or by an outside contractor with the requisite qualifications, selected by PG&E.  PG&E shall develop an audit scope and work with the Director of Office of Ratepayer Advocates (ORA) and appropriate Commission staff to ensure that the scope meets our expectations and standard auditing practices.  The audit shall be submitted to Commission staff, including ORA, Energy Division and the Division of Water and Audits.
5. The Least Cost Dispatch (LCD) related enhancements ordered here shall be considered and incorporated to the extent practicable in the resulting methodology established for Pacific Gas & Electric Company to assemble a showing to meet its burden to prove such compliance in its 2014 Record Period Energy Resource Recovery Account compliance filing.  However, in the event of conflicting criteria and/or methodologies, the LCD related enhancements ordered by this Decision shall be superseded by the methodology adopted by the Commission pursuant to the undertaking required by Decision 13-10-041.
6. The results of the accounting audit of the Energy Resource Recovery Account (ERRA) balancing account and internal controls to be conducted by Pacific Gas and Electric Company every four years, beginning in 2014, shall be included in each ERRA compliance application that immediately follows the completion of the audit.
7. The public and confidential versions of the prepared testimony of 
Pacific Gas and Electric Company (PG&E), specifically Exhibits 
PG&E-1 through -4, and PG&E-1C, are identified and received into evidence.
8. The public and confidential versions of the prepared testimony of the Office of Ratepayer Advocates (ORA), specifically Exhibits ORA-1 and ORA-1C, are identified and received into evidence.
9. Pacific Gas and Electric Company’s (PG&E) request to seal the confidential versions of its testimony, in particular, Exhibit PG&E-1C, is granted.  The information will remain sealed and confidential for a period of three years after the date of this order.  During this three-year period, this information may not be viewed by any person other than Commission Staff, the assigned Commissioner, the assigned Administrative Law Judge (ALJ), the Assistant Chief ALJ, or the Chief ALJ, except as agreed to in writing by PG&E, or as ordered by a court of competent jurisdiction.  If PG&E believes that it is necessary for this information to remain under seal for longer than three years, PG&E may file a new motion at least 30 days before the expiration of this limited protective order.
10. The Office of Ratepayer Advocate’s (ORA) request to seal the confidential version of its protest and testimony (Exhibit ORA-1) is granted.  The information will remain sealed and confidential for a period of three years after the date of this order.  During this three-year period, this information may not be viewed by any person other than Commission Staff, the assigned Commissioner, the assigned Administrative Law Judge (ALJ), the Assistant Chief ALJ, or the 
Chief ALJ, except as agreed to in writing by ORA, or as ordered by a court of competent jurisdiction.  If ORA believes that it is necessary for this information to remain under seal for longer than three years, ORA may file a new motion at least 30 days before the expiration of this limited protective order.
11. Application 12-02-010 is closed.
This order is effective today.
Dated 					, at San Francisco, California. 
A.12-02-010  ALJ/RWC/dc3                 PROPOSED DECISION (Rev. 1)
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