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DECISION DENYING PETITION TO MODIFY DECISION 10-12-035

Summary
This decision denies the California Cogeneration Council’s petition to modify Decision 10-12-035 to extend the termination date for transition power purchase agreements under the Qualifying Facility and Combined Heat and Power Program Settlement Agreement.
1. Discussion
Decision (D.) 10-12-035 approved the “Qualifying Facility and Combined Heat and Power Program (QF/CHP) Settlement Agreement.”[footnoteRef:2]  That settlement resolved numerous outstanding disputes regarding the Commission’s then-existing program for implementing the investor-owned utilities’ obligation to purchase electricity from qualifying facilities pursuant to the Public Utility Regulatory Policies Act (PURPA),[footnoteRef:3] and established a detailed and comprehensive framework to provide for an orderly transition to a new QF/CHP Program reflecting changes in the PURPA purchase obligation and the California market.  [2:   The settling parties were Southern California Edison Company, Pacific Gas and Electric Company, San Diego Gas & Electric Company, The Utility Reform Network, the California Cogeneration Council (CCC), the Independent Energy Producers Association, the Cogeneration Association of California (CAC), the Energy Producers and Users Coalition (EPUC), and the Division of Ratepayer Advocates.]  [3:   16 U.S.C. § 796, et seq.] 

Among other things, the settlement provided the opportunity for CHP facilities that were selling to a utility under “legacy” power purchase agreements (PPAs) under the existing program to enter into “transition” PPAs as they transitioned away from the utilities’ must-take obligation and into the new competitive program.  The termination date for these transition PPAs is 
July 1, 2015.
The settlement also establishes the Initial Program Period, ending 
48 months after the effective date of the settlement (on November 22, 2015), during which time the utilities are to competitively procure 3000 megawatts (MW) through new PPAs with CHP and other facilities; and the Second Program Period, during which time the utilities are to competitively procure any portion of the megawatt targets that they did not procure during the Initial Program Period and any additional procurement targets established by the Commission.
The CCC petitions to modify D.10-12-035 to extend the termination date for the transition PPAs to the end of the Initial Program Period or, for CHP facilities that are successful in any of the utilities’ competitive solicitations, to the date that the Commission approves those PPAs and they become effective.[footnoteRef:4]  The CCC makes two interrelated assertions:  First, it asserts that the Initial Program Period was expected to end before the transition PPAs expired and that the settlement agreement is ambiguous with regard to this intent and should be clarified as a matter of law.  Second, it asserts that allowing the transition PPAs to expire before the operators of existing CHP facilities know if they are successful in the competitive solicitations is “untenable” because it requires them to shut down or make alternative arrangements before they know whether they will have a new PPA. [4:   Coalinga Cogeneration Company, Sargent Canyon Cogeneration Company, Salinas River Cogeneration Company and Mid-Set Cogeneration Company filed a response in support of the petition and asking for additional relief.  Because we conclude that relief is unnecessary, we do not reach the merits of the additional relief sought by these parties. ] 

We disagree.  The settlement sets the expiration date for the transition PPAs for July 1, 2015, and sets the expiration date of the Initial Program Period for 48 months after the effective date of that period.  These terms are not ambiguous or capable of more than one reasonable interpretation and, therefore, do not require our interpretation or clarification.
As for whether the settlement has placed the operators of existing CHP facilities in an “untenable” position, we recently considered and rejected that assertion in D.15-06-028 when we denied CCC’s as well as EPUC/CAC’s request that we extend the transition period.  To the contrary, we noted that “the [Greenhouse Gas] Emissions Reduction Targets adopted in [that] decision provide a continued and sustained market beyond the Initial Program Period” and “that the remaining MW requirement from the Initial Program Period will continue until procured.  As a result, we are confident that a combination of the competitive solicitations, near-term bilateral agreements, and arrangements to sell excess electricity into the market are appropriate avenues for the limited number of facilities that remain on the transition PPAs.  Therefore, it is unreasonable to extend the Transition Period.”  (D.15-06-028 at 44.)  We have no cause to alter this assessment. 
The petition is denied.
2. Comments on the Proposed Decision
The proposed decision of the Administrative Law Judge in this matter was mailed to the parties in accordance with Section 311 of the Public Utilities Code and comments were allowed under Rule 14.3 of the Commission’s Rules of Practice and Procedure.   Comments were filed on July 29, 2015, by (jointly) CAC and EPUC, and reply comments were filed on August 3, 2015, by (jointly) Southern California Edison Company, San Diego Gas & Electric Company, and Pacific Gas and Electric Company, and by Californians for Renewable Energy, Inc. (CARE).   CAC and EPUC’s comments asserting error are without merit.  CARE’s reply comments asserting error are likewise without merit, and they are also untimely.
3. Assignment of Proceeding
Michel Peter Florio is the assigned Commissioner and Hallie Yacknin is the assigned ALJ in these proceedings.
Finding of Fact
As we stated in D.15-06-028, the Greenhouse Gas Emissions Reduction Targets adopted in that decision provide a continued and sustained market beyond the Initial Program Period and, as a result, the combination of the competitive solicitations, near-term bilateral agreements, and arrangements to sell excess electricity provide adequate opportunities for the continued operation of the limited number of facilities that remain on the transition power purchase agreements.
Conclusions of Law
1.	The terms of the QF/CHP Program Settlement Agreement regarding the expiration dates for the transition power purchase agreements and the Initial Program Period are not ambiguous or capable of more than one reasonable interpretation and, therefore, do not require our interpretation or clarification.
2.	It is unnecessary to extend the Transition Period for purposes of providing adequate opportunities for the continued operation of facilities that remain on the transition power purchase agreements. 
3.	The petition should be denied.
4.	All pending motions should be deemed denied.
5.	This order should be effective immediately.

ORDER

IT IS ORDERED that:
1. The California Cogeneration Council’s petition to modify Decision 10-12-035 is denied.
2. All pending motions are deemed denied.
This order is effective today.
Dated 				, 2015 at San Francisco, California.
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