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		Adjudicatory

Decision _____________


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

	Investigation on the Commission’s Own Motion into the Operations, Practices, and Conduct of Comcast Phone of California, LLC (U-5698-C) and its Related Entities (Collectively "Comcast") to Determine Whether Comcast Violated the Laws, Rules, and Regulations of this State in the Unauthorized Disclosure and Publication of Comcast Subscribers’ Unlisted Names, Telephone Numbers, and Addresses.

	


Investigation 13-10-003
(Filed on October 3, 2013)



DECISION GRANTING COMPENSATION TO THE GREENLINING INSTITUTE FOR SUBSTANTIAL CONTRIBUTION TO DECISION 15-09-009

	Intervenor:  The Greenlining Institute
(Greenlining) 	
	For contribution to Decision 
(D.)15-09-009 and D.14-08-034 

	Claimed:  $45,501.50[footnoteRef:1]	 [1:   In Greenlining’s original filed request the total claimed was listed at $48,666.50.  However, after reviewing the request and Greenlining’s time records, there was a slight calculation error.  As such, we have corrected the total amount claimed to $45,501.50, which is supported by the time records portion on page 7.] 

	Awarded:  $45,265.00 (reduced 0.5%)

	Assigned Commissioner:  Carla A. Peterman
	Assigned ALJ:  Dan Burcham



PART I:  PROCEDURAL ISSUES 

	A.  Brief description of Decision: 
	The Decision approves an all-party settlement covering issues in I.12-10-003, which alleged that Comcast violated California law by releasing customer names, addresses, and phone numbers without customer consent.  The settlement requires Comcast to pay approximately $32,000,000 in fines, restitution, and refunds, as well as institute operational change to prevent future releases.



B. Intervenor must satisfy intervenor compensation requirements set forth in Pub. Util. Code §§ 1801-1812:

	
	Intervenor
	CPUC Verified

	Timely filing of notice of intent to claim compensation (NOI) (§ 1804(a)):

	 1.  Date of Prehearing Conference (PHC):
	January 9, 2014;
May 21, 2014
	Verified

	 2.  Other specified date for NOI:
	September 14, 2014 (see Comment 1)
	September 13, 2014

	 3.  Date NOI filed:
	August 26, 2014
	Verified.

	 4.  Was the NOI timely filed?
	Yes.

	Showing of customer or customer-related status (§ 1802(b)):

	 5.  Based on ALJ ruling issued in proceeding   number:
	R.10-02-005
	R.12-06-013

	 6.  Date of ALJ ruling:
	March 29, 2010
	February 25, 2013

	 7.  Based on another CPUC determination (specify):
	
	

	 8.  Has the Intervenor demonstrated customer or customer-related status?
	Yes.

	Showing of “significant financial hardship” (§ 1802(g)):

	 9.  Based on ALJ ruling issued in proceeding number:
	R.12-06-013
	R.12-06-013

	10.	 Date of ALJ ruling:
	February 25, 2013
	February 25, 2013

	11. Based on another CPUC determination (specify):
	
	

	12. 12.  Has the Intervenor demonstrated significant financial hardship?
	Yes.

	Timely request for compensation (§ 1804(c)):

	13.  Identify Final Decision:
	D.15-09-009
	D.15-09-009

	14.  Date of issuance of Final Order or Decision:    
	September 21, 2015
	September 21, 2015

	15.  File date of compensation request:
	November 20, 2015
	November 20, 2015

	16. Was the request for compensation timely?
	Yes.



C. Additional Comments on Part I:

	#
	Intervenor’s Comment(s)
	CPUC Discussion

	1
	On February 12, 2014, Greenlining filed a Notice of Intent to Claim Intervenor Compensation.  This filing was two days past the statutory deadline, and on March 5, 2014, the ALJ denied Greenlining’s motion to late-file the NOI.  On March 19, 2014, Greenlining filed a motion for review of the ALJ’s order denying the motion.  On August 14, 2014, the Commission issued D.14-08-034, which granted leave for Greenlining to file an NOI within 30 days of that decision.  Greenlining filed an NOI on August 26, 2014.
	Verified.
Pursuant to Decision (D.) 14-08-034, we accept Greenlining’s Amended NOI, filed on 
August 26, 2014.






PART II:  SUBSTANTIAL CONTRIBUTION 

A. Did the Intervenor substantially contribute to the final decision (see § 1802(i), § 1803(a), and D.98-04-059).  
	Intervenor’s Claimed Contribution(s)
	Specific References to Intervenor’s Claimed Contribution(s)
	CPUC Discussion

	A.  Comcast’s violation(s) of any California laws, including the California right to privacy

	
	See II.C.  Additional Comments on Part II.

	“While the Settlement Agreement does not require Comcast to admit culpability or wrongdoing, it does require Comcast to comply with California law governing telecommunications carriers and to pay penalties. Although these penalties are less than what certain parties had proposed in testimony, they are still significant, in contrast to Comcast’s pre-settlement position that no penalties were warranted.”  (Decision at 11).

	Greenlining argued that Comcast violated Public Utilities Code sections 451, 2111, 2891, and 2891.1 (Opening Brief at 25-28).  

See Comment A.
	

	B. The appropriate penalties for Comcast’s violation(s)

	

	See II.C.  Additional Comments on Part II.

	The settlement requires Comcast to pay a $25 million penalty (Decision at 5, Finding of Fact 12).

	Greenlining recommended a penalty amount of $35.68 million. (Opening Brief at 31)
	.

	The settlement requires Comcast to provide restitution and refunds to customers (Decision at 6, Finding of Fact 12).


	Greenlining recommended restitution and refunds for affected customers. (Opening Brief at 31).
	

	C.  Appropriate operational changes by Comcast to prevent future violations

	
	See II.C.  Additional Comments on Part II.

	The settlement requires Comcast to use an improved disclosure form (Decision at 6, Settlement at 3).

	Greenlining recommended that the Commission require Comcast to reform its disclosure policies (Opening Brief at 32).
	.

	The settlement requires Comcast to perform periodic audits regarding its use of directory listing information (Decision at 6, Settlement at 3).

	Greenlining recommended periodic audits of Comcast’s privacy policies (Opening Brief at 34).
	

	The settlement requires that Comcast provide the new disclosure form in Chinese, Spanish, Hmong, Korean, and Russian.

	Greenlining recommended that the Commission require Comcast to provide information regarding the breach and its data policies in languages other than English (Opening Brief at 32-33).
	

	D.  The Commission’s jurisdiction to investigate the unauthorized disclosure of customer information

	
	See II.C.  Additional Comments on Part II.

	Comcast stipulated to the Commission’s jurisdiction and authority to enforce the Settlement Agreement (Decision, Finding of Fact 9).

	Greenlining argued that Public Utilities Code section 710 did not act as a jurisdictional bar to the Commission’s investigation.  (Opening Brief at 17-18).
	



B. Duplication of Effort (§ 1801.3(f) and § 1802.5):
	
	Intervenor’s Assertion
	CPUC Discussion

	a.	Was the Office of Ratepayer Advocates (ORA) a party to the proceeding?
	No
	No.

	b.	Were there other parties to the proceeding with positions similar to yours? 
	Yes
	Yes.

	c.	If so, provide name of other parties:  Consumer Federation of California, The Utility Reform Network, Safety and Enforcement Division
	Verified.

	d.	Intervenor’s claim of non-duplication:

Greenlining’s work in this proceeding was fundamentally different from that of the other consumer advocates, in that it focused specifically on the impacts on communities of color and low income communities. This perspective influenced many of the positions Greenlining took in the proceeding. Some of the issues, like the in-language customer notification, were unique to Greenlining and its constituency.

Throughout the proceeding, Greenlining in regular contact with advocates from Consumer Federation, TURN, and SED to ensure that Greenlining’s work was not duplicative.  Where parties agreed, we coordinated rather than merely echoing each other. In many instances, Greenlining had specialized knowledge that contributed to the proceeding.  For example, Mr. Goodman was able to provide legal analysis of the Electronic Communications Privacy Act (ECPA) to assist SED during the discovery process.  

Greenlining is claiming compensation only for the work its own attorneys performed.

See Comment 1.
	Accepted.



C. Additional Comments on Part II:
	#
	Intervenor’s Comment
	CPUC Discussion

	1
	As the Commission approved an all-party settlement agreement, the confidential discussions in reaching the settlement are for the most part not reflected in the final decision.
	Greenlining’s representation of the terms of the settlement approved in D.15-09-009 is accurate and its description of its prior litigation positions is also accurate.  Pursuant to D.94-10-029, the Commission has discretion to award compensation to parties who participated in settlement agreements, when there is a finding that they made a substantial contribution to a decision.  We find that Greenlining’s participation in the settlement made a substantial contribution to 
D.15-09-009.



PART III:	REASONABLENESS OF REQUESTED COMPENSATION 

A. General Claim of Reasonableness (§ 1801 and § 1806):
	a. Intervenor’s claim of cost reasonableness:

The decision specifically notes the benefits of the settlement to consumers, stating that “[t]he Agreement provides benefits to consumers, many of which were proposed by parties in this proceeding, including immediate restitution to customers, enhanced processes to address customer questions and concerns about their non-published listings, simplified disclosures to consumers about their privacy choices, and additional oversight of specific Comcast vendors that receive Comcast’s residential customers’ directory listing information.” (Decision, Finding of Fact 16).

As a result of Greenlining’s efforts in this proceeding, Comcast will pay over $32,000,000 in penalties and restitution.  The amount of refunds and restitution alone—over eight million dollars--is many times higher than the amount Greenlining claims here. As such, Greenlining asserts that the cost of its participation is reasonable in light of the benefits realized as a result of its participation.

	CPUC Discussion
Accepted.  Greenlining, along with TURN, and the Commission’s Safety and Enforcement Division (SED) are parties to the Settlement Agreement with Comcast, which is authorized in 
D.15-09-009.  
D.15-09-009 approved the Settlement, finding that it was consistent with the law and in the public interest.  As a result of the Settlement, Comcast will pay $25 million in penalties and $7,909,400 in restitution.  Thus, Greenlining’s participation in the Settlement and the proceeding resulted in substantial benefit to ratepayers, in comparison to its costs of participation.  

	b. Reasonableness of hours claimed:

Greenlining’s hours were reasonable given the immense volume of information, much of it highly technical or legally complex, that was being considered in this proceeding. Greenlining sought to maintain a streamlined process of work assignments internally, with minimal supervisory involvement, which allowed the key expertise to reside in the active advocate, Mr. Goodman. Each party came into the proceeding possessing different, complementary areas of expertise, and each stuck to these areas throughout the proceeding, which eliminated overlapping efforts and ensured that each party was efficient, by working on the areas of its expertise.  Greenlining took a lead role among the intervenors both in participating in evidentiary hearings and legal briefing.

Where personnel were analyzing data request responses that were
relevant to issues discussed above, the time was recorded in the appropriate
issue category. However, time spent sorting through discovery to find the relevant information, as well as time spent reviewing the voluminous pleadings in this proceeding, was recorded in the Discovery category.

Additionally, Greenlining has recorded a reasonable number of hours in the “coordination” category.  Greenlining spent substantial time coordinating with those SED, TURN, and Consumer Federation of California.  This time helped avoid duplicative work and improved efficiency among the parties.

	Accepted.

	c. Allocation of hours by issue:

A.  Comcast’s violation(s) of any California laws, including the California right to privacy = 34.8%
B. The appropriate penalties for Comcast’s violation(s) = 11.9%
C.  Appropriate operational changes by Comcast to prevent future violations = 11.7%
D.  The Commission’s jurisdiction to investigate the unauthorized disclosure of customer information = 14.7%
E.  Discovery = 11.9%
F.  General Matters = 11.7%
G. Coordination Between Parties = 3.3%

	Verified.




B. Specific Claim:*
	CLAIMED
	CPUC AWARD

	ATTORNEY, EXPERT, AND ADVOCATE FEES

	Item
	Year
	Hours
	Rate $
	Basis for Rate*
	Total $
	Hours
	Rate $
	Total $

	Paul Goodman
	2013
	16.3
	$310
	D.15-05-050
	$5,053
	16.3
	$310
	$5,053

	Paul Goodman
	2014
	96.2
	$320
	D.15-05-050
	$30,784.00
	96.2
	$320
	$30,784

	Paul Goodman
	2015
	19.6
	$330
	See Comment A.
	$6,468.00
	19.6
	$320[footnoteRef:2] [2:   Rate authorized in D.15-05-050. ] 

	$6,272

	Stephanie Chen
	2015
	6
	$310
	See Comment B.
	$1,860.00
	6
	$310[footnoteRef:3] [3:   We find Chen’s years of experience to be within the 5-7 year range of attorneys, and therefore authorize the rate of $310 per hour for 2015.   ] 

	$1,860

	                                                                                  Subtotal: $44,165.00[footnoteRef:4]  [4:  In Greenlining’s original filed request the subtotal was listed as $47,165.00.  However, after reviewing Greenlining’s math, there was a slight calculation error.  As such, we have corrected this subtotal to reflect was is listed in the Specific Claim portion of the request. ] 

	          Subtotal: $43,969.00

	INTERVENOR COMPENSATION CLAIM PREPARATION  **

	Item
	Year
	Hours
	Rate $ 
	Basis for Rate*
	Total $
	Hours
	Rate 
	Total $

	Paul Goodman  
	2015
	8.1
	$165
	See Comment A.
	$1,336.50
	8.1
	$160
	$1,296

	                                                                                     Subtotal: $1,336.50
	               Subtotal: $1,296.00

	                         TOTAL REQUEST: $45,501.50
	TOTAL AWARD: $45,265.00

	  **We remind all intervenors that Commission staff may audit their records related to the award and that intervenors must make and retain adequate accounting and other documentation to support all claims for intervenor compensation.  Intervenor’s records should identify specific issues for which it seeks compensation, the actual time spent by each employee or consultant, the applicable hourly rates, fees paid to consultants and any other costs for which compensation was claimed.  The records pertaining to an award of compensation shall be retained for at least three years from the date of the final decision making the award.
**Travel and Reasonable Claim preparation time typically compensated at ½ of preparer’s normal hourly rate.

	ATTORNEY INFORMATION

	Attorney
	Date Admitted to CA BAR[footnoteRef:5] [5:   This information may be obtained through the State Bar of California’s website at http://members.calbar.ca.gov/fal/MemberSearch/QuickSearch.] 

	Member Number
	Actions Affecting Eligibility (Yes/No?)
If “Yes”, attach explanation

	Paul Goodman
	April 24, 2002
	219086
	No

	Stephanie Chen
	August 23, 2010
	270917
	No


C. Attachments Documenting Specific Claim and Comments on Part III:
	Attachment or Comment  #
	Description/Comment

	A
	Mr. Goodman entered his 13th year of practice in 2015, and has been practicing before the Commission as Greenlining’s primary counsel on telecommunications issues since 2011.  Mr. Goodman’s expertise in telecommunications law extends further back than 2011 as well.  Resolution ALJ-308 sets the range for work done in 2015 by attorneys with 13+ years of experience at $320-$570.  Given Mr. Goodman’s focus and expertise in California telecommunications law and regulation, a modest increase in his rate to $330 is appropriate here.

	B
	Ms. Chen’s first Commission approved rate was for work done in 2010.  Ms. Chen is now in her 6th year of practice before the Commission.  Resolution ALJ-308 sets the range for work done in 2015 for attorneys with 5-7 years of experience at $300-$320.  As 6 is the mid-point between 5 and 7 (years of experience) and $310 is the mid-point between $300 and $320, $310 is an appropriate rate for Ms. Chen’s work in 2015.  

	1
	Certificate of Service

	2
	Time Recording for the Greenlining Institute’s Attorneys


PART IV:	OPPOSITIONS AND COMMENTS
	A.  Opposition:  Did any party oppose the Claim?
	Yes.



	Party
	Reason for Opposition
	CPUC Discussion

	Comcast Phone of California, LLC
	On 12/21/15 Comcast filed a response Greenlining’s intervenor compensation claim, stating that Greenlining’s Compensation for pre-settlement work be reduced for not substantially contributing to the proceeding and for being duplicative of SED’s and TURN’s work.  Comcast asserts that time spent by Greenlining concerning Greenlining’s late filed notice of intent is beyond the scope of the proceeding.  Comcast also asserts that Greenlining’s hours were excessive.  
On January 5, 2016, the Greenlining Institute filed a reply to Comcast’s response.  Greenlining notes the scope of the proceeding was in incredible large and required multiple parties to work on the issues.  Additionally, Greenlining coordinated with parties to reduce potential duplication.  Greenlining notes that its participation in the proceeding was necessary in order to enter into the settlement and that none of the claimed hours were outside the scope of the proceeding.  Greenlining believes that a reduction in its award could have a chilling effect on participation by intervenors in other Commission investigations.    
	The Commission finds that (1) Greenlining substantially contributed to D.15-09-009 and 
D.14-08-034, (2) Greenlining did not engage in duplicative participation, and (3) the claimed amount, as adjusted in this decision, is reasonable.
Greenlining’s interlocutory appeal presented an issue appropriately considered in this proceeding because it related to Greenlining’s and Consumer Federation of California’s eligibility to claim compensation in this proceeding.  The interlocutory appeal was resolved by 
D.14-08-034.  Rule 17.3 permits intervenors to request compensation after the issuance of a decision that resolves an issue on which the intervenor believes it made a substantial contribution, but in no event later than 60 days after the issuance of the decision closing the proceeding.  Greenlining’s participation substantially contributed to 
D.14-08-034, and Greenlining is awarded compensation for its participation.


	B.  Comment Period:  Was the 30-day comment period waived 
      (see Rule 14.6(c)(6))?
	Yes.








FINDINGS OF FACT

1. Greenlining has made a substantial contribution to D.15-09-009 and D.14-08-034.
2. The requested hourly rates for Greenlining’s representatives, as adjusted herein, are comparable to market rates paid to experts and advocates having comparable training and experience and offering similar services.
3. The claimed costs and expenses, as adjusted herein, are reasonable and commensurate with the work performed. 
4. The total of reasonable compensation is $45,265.00. 

CONCLUSION OF LAW
1. The Claim, with any adjustment set forth above, satisfies all requirements of 
Pub. Util. Code §§ 1801-1812.

ORDER

1. Greenlining shall be awarded $45,265.00.
2. Within 30 days of the effective date of this decision, Comcast Phone of California, LLC, Comcast Phone, LLC, Comcast Cable Communications Management, LLC, and Comcast IP Phone II, LLC shall pay The Greenlining Institute the total award.  Payment of the award shall include compound interest at the rate earned on prime, three-month non-financial commercial paper as reported in Federal Reserve Statistical Release H.15, beginning February 3, 2016, the 75th day after the filing of The Greenlining Institute’s request, and continuing until full payment is made.
3. The comment period for today’s decision is waived.
4. This decision is effective today.
Dated __________________, 2016, at San Francisco, California.
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APPENDIX
Compensation Decision Summary Information
	Compensation Decision:
	   
	Modifies Decision? 
	No

	Contribution Decision(s):
	D1509009, D1408034

	Proceeding(s):
	I1310003

	Author:
	ALJ Burcham 

	Payer(s):
	Comcast Phone of California, LLC, Comcast Phone, LLC, Comcast Cable Communications Management, LLC, and Comcast IP Phone II, LLC.  



Intervenor Information

	Intervenor
	Claim Date
	Amount Requested
	Amount Awarded
	Multiplier?
	Reason Change/Disallowance

	The Greenlining Institute
(Greenlining)
	11/20/15
	$45,501.50
	$45,265.00
	N/A
	Changes in hourly rates.



Advocate Information

	First Name
	Last Name
	Type
	Intervenor
	Hourly Fee Requested
	Year Hourly Fee Requested
	Hourly Fee Adopted

	Paul
	Goodman
	Attorney
	Greenlining
	$310
	2013
	$310

	Paul
	Goodman
	Attorney
	Greenlining
	$320
	2014
	$320

	Paul
	Goodman
	Attorney
	Greenlining
	$330
	2015
	$320

	Stephanie
	Chen
	Attorney
	Greenlining
	$310
	2015
	$310



(END OF APPENDIX)



