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ORDER MODIFYING DECISION 16-01-035 

AND DENYING REHEARING OF DECISION, AS MODIFIED
I. INTRODUCTION

Pacific Gas and Electric Company (PG&E) has timely challenged Decision (D.)16-01-035.
  D.16-10-035 issued on January 28, 2016.  On July 7, 2015, under rule 3.6 of the Commission’s Rules of Practice and Procedure,
  PG&E filed the underlying application (A.15-07-012) for approval, pursuant to Public Utilities Code section 851, of a master irrevocable use agreement between PG&E and ExteNet Systems LLC (ExteNet) for fiber installations (aka license agreement).
  D.16-01-035, among other things, affirmed ALJ rulings denying motions brought by PG&E to file some responsive information and some provisions of the licensing agreement between PG&E and ExteNet under seal.  PG&E alleges that certain information contained in its license agreement with ExteNet is commercially sensitive information that is entitled to protected status, pursuant Commission precedent.
In addition to filing its application on July 7, 2015, PG&E also filed a motion seeking an order treating certain of the information provided in its application as confidential.  Specifically, PG&E argued that the agreement between it and ExteNet contains “fee arrangement and other information that is highly confidential and commercially sensitive for PG&E and ExteNet systems;” and the portions it sought to be held under seal concern “fee or other information that would give competing communications providers information about the economic and financial benefits which PG&E and ExteNet Systems have negotiated with each other.”  (7/7/15 PG&E Motion at pp. 1-2.)  PG&E alleged that “[r]elease of such information to the public would greatly damage PG&E and ExteNet Systems by revealing not only the price terms but also other strategic information and assumptions.”  (7/7/15 PG&E motion at p. 2.)  Citing decisions and ALJ rulings in other similar proceedings, PG&E further argued that the Commission had previously granted motions to seal commercially sensitive information contained in similar agreements between utilities and other telecommunications providers.  (Ibid.) 

On October 16, 2015, PG&E filed a second motion to file information under seal; in that instance, portions of the utility’s response to the presiding ALJ’s request for specific information relating to the license agreement.  PG&E contended that, as in the case of the licensing agreement, the ALJ’s request sought information that is commercially sensitive, such as “pricing, fee arrangements, terms and conditions, placement and location of fiber optic cable, and additional business strategies negotiated between PG&E and ExteNet . . . .”  (10/16/15 PG&E motion at p. 2.) Citing a variety of Commission decisions protecting the confidentiality of commercially sensitive information contained in similar agreements between utilities and other telecommunications providers, PG&E argued that disclosure of such information would greatly damage the contracting parties by providing competing communications providers with information about economic and financial benefits negotiated between PG&E and ExteNet, to the disadvantage of PG&E in any negotiations with other telecommunications carriers.  (Ibid.) 

On November 18, 2015, the ALJ issued a ruling denying PG&E’s July 7 motion.  Determining that withholding the information PG&E sought to have kept confidential would violate a rule adopted by D.98-10-058, Rulemaking on the Commission’s Own Motion Into Competition for Local Exchange Service (1998) 
82 Cal.P.U.C.2d 510 (aka ROW Decision), the ALJ determined that the ROW Decision requires that similarly situated entities have a right to know the terms and conditions of the ExteNet licensing agreement in order to obtain the same terms and conditions in any subsequent agreements, and by filing the license agreement under seal, those entities could not exercise that right.  The ALJ also found “the ROW Rules require contracts to be filed at the Commission and open to full public inspection.”  (11/18/15 ALJ ruling at p. 8.)  Based on the ALJ’s view of the ROW Decision’s requirements, he reasoned that “[t]here must be a demonstration of imminent and direct harm of major consequence . . . [and] PG&E presented no facts that show any harm will occur.”  (11/18/15 ALJ ruling at p. 8.Ibid.)  On January 5, 2016, the ALJ issued a ruling partially granting and partially denying PG&E’s October 16 motion.  That ruling relied in part on the ALJ’s reasoning in his November 18 ruling concerning the ROW Decision.  (1/5/16 ALJ ruling at pp. 12, 15.)  Pursuant to the ALJ’s ruling requiring the filing of a public version of the agreement by December 2, PG&E complied and also filed another motion contesting the ALJ’s rulings.

A proposed decision (PD) issued on December 29, 2015 and PG&E filed its comments on the PD on January 19, 2016.

Among other things, D.16-10-035 approves the ALJ’s rulings denying PG&E’s motions.  (D.16-10-035 at pp. 16-17.)  PG&E asserts the decision errs because it: (1) is inconsistent with the ROW Decision; (2) fails to apply precedent concerning Public Utilities Code section 851; and (3) violates PG&E’s due process rights.

Having reviewed each and every allegation of error made by PG&E, we are of the opinion that modification of D.16-10-035 as set forth herein is reasonable.  With these modifications, there is no good cause for granting rehearing of the decision.  
II. DISCUSSION
A.
Inconsistency issues

1.
PG&E’s position finds support in Commission decisions and ALJ rulings.

PG&E contends that by affirming the ALJ”s rulings, D.16-01-035 is inconsistent with the ROW Decision; that the ROW Decision’s findings on confidentiality become irrelevant under D.16-01-035.  PG&E challenges the ALJ’s determination which was affirmed by D.16-01-035 that the information it sought to keep confidential belongs in the public domain.
  PG&E alleges that under the ROW Decision, certain information set forth in the licensing agreement should only be available to those with a need to know, and not the public at large.  (Reh. app. at p. 7.)

PG&E argues as it did in its motions, that there are numerous decisions that have determined that information similar to that PG&E sought to have sealed, i.e., “pricing, fee, strategic and other information about the negotiated economic and financial benefits of the transaction,” is entitled to confidential treatment. (Reh. app. at p. 4.)  PG&E alleges that D.16-01-035 erred by agreeing with the ALJ that the type of information at issue is entitled to confidential treatment only during negotiations.  
The ALJ’s determination, affirmed by D.16-01-035, was based on the view that once the agreement is executed and submitted to the Commission for review, the full agreement becomes a public document, and thus, any previously confidential information loses its protection.  The basis for this rationale is a provision in Appendix A of the ROW Decision.  Section IV.C.2 of Appendix A provides:

A utility entering into contracts with telecommunications carriers or cable TV companies or cable TV company for access to its support structures, shall file such contracts with the Commission pursuant to General Order 96, available for full public inspection, and extended on a nondiscriminatory basis to all other similarly situated telecommunications carriers or cable TV companies. If the contracts are mutually negotiated and submitted as being pursuant to the terms of 251 and 252 of TA 96[ ], they shall be reviewed consistent with the provisions of Resolution ALJ-174 [rules pertaining to interconnection agreements].

(82 Cal.P.U.C.2d at p. 591 Appendix A § VI.C.2, emphasis added.)

It is that first sentence upon which the ALJ relied in portions of his rulings.  In its discussion of the treatment of confidential information, the Commission in D.98-10-058, stated:

We recognize that various sorts of data exchanged between parties in negotiating access rights may contain commercially sensitive information, and each party should be permitted to request that certain data be kept confidential.  As competition for telecommunications services becomes more pervasive, the need to protect commercially sensitive information from competitors may become more of an issue.  The standard for protection of confidential data should not be one-sided, but should equally apply to CLCs, incumbent utilities, and any other party to an access agreement.  The dissemination of information which a party has identified as commercially sensitive should be subject to reciprocal protective orders and limited only to those persons who need the information in order to respond to or process an inquiry concerning access.  Parties providing confidential information should be permitted to redact nonessential data and require that nondisclosure agreements be signed by those individuals who are provided access to such materials.

(82 Cal.P.U.C.2d at pp. 556, and 582 Conclusion of Law Nos. 44 and 45, and 
pp. 588-589 Appendix A §§ III.B and V.A and B.)

D.98-10-058 rejected the use of tariffs, favoring that interconnections be arranged by contract.  (82 Cal.P.U.C.2d at p. 533.)  D.98-10-058 directs the utilities to file those contracts with the Commission pursuant to General Order (GO) 96.  (Id. at 
p. 590 (Appendix A, § VI. C).)  The first sentence in section VI.C.2 of Appendix A becomes confusing because there is nothing in GO 96-B that specifically mandates these types of agreements to be publically available.  

There is no question that the rules adopted by D.98-10-058 are relevant to this proceeding.  Yet, the first sentence of D.98-10-058’s Appendix A section VI.C.2 is ambiguous.  Apart from the language in the first sentence of D.98-10-058’s Appendix A section VI.C.2 requiring full public disclosure of an agreement, it is unclear from the plain meaning of the words what is meant by the directive: “A utility entering into contracts with telecommunications carriers or cable TV companies or cable TV company for access to its support structures, shall file such contracts with the Commission  pursuant to General Order 96, available for full public inspection, and extended on a nondiscriminatory basis to all other similarly situated telecommunications carriers or cable TV companies.”
Despite the above language, as PG&E correctly argues, there is a history of Commission decisions that have determined that agreements similar to that at issue may be redacted to protect what has been proven to be commercially sensitive information.  (Reh. app. at pp. 9-10, referencing rulings prior to the issuance of the ROW Decision in A.92-04-011, and after the issuance of the ROW Decision, in A.00-12-017, A.01-12-033, A.03-11-027, as well as D.02-03-059, D.04-10-036, and D.13-05-004.  PG&E is correct that there are numerous section 851 decisions regarding similar types of agreements that support its position.

In D.13-05-004, which granted approval pursuant to section 851 to PG&E of a similar agreement to that at issue here, the Commission agreed that information PG&E had shown to be commercially sensitive should be kept under seal.  (D.13-05-004 at p. 8, Ordering Paragraph No 4.)  Although the ROW Decision may have been of relevance to all of the decisions and rulings on similar agreements referenced by PG&E, the ROW Decision’s language requiring that such agreements are available for full public inspection was never discussed in those rulings and decisions; nor was the language in Appendix A of the ROW Decision discussed or resolved.  The ROW Decision was pertinent to those decisions and in each instance, all or portions of an agreement that a utility claimed to be commercially sensitive was, by ruling or order, withheld from the public.  

Recently, in New Cingular Wireless v. Public Utilities Comm. (2016) 
246 Cal.App.4th 784, the Court of Appeal (First District) discussed ambiguity, quoting People v. Cole (2006) 38 Cal.4th 964, 974-975, as follows:

As in any case involving statutory interpretation, our fundamental task is to determine the Legislature’s intent so as to effectuate the law’s purpose.’ [Citation.]  The rules for performing this task are well established.  We begin by examining the statutory language, giving it a plain and commonsense meaning. [Citation.]  We do not, however, consider the statutory language in isolation; rather, we look to the entire substance of the statutes in order to determine their scope and purposes. [Citations.] . . . That is, we construe the words in question in context, keeping in mind the statutes’ nature and obvious purposes. [Citation.]  We must harmonize the various parts of the enactments by considering them in the context of the statutory framework as a whole.

(246 Cal.App.4th at 795.)

The language at issue in Appendix A is part of a Commission order setting forth rules, and it has the effect of a law.  Looking at the entirety of D.98-10-058 and its reliance on non-disclosure agreements and protective orders to prevent loss of confidentiality, it would appear that the Commission may not have meant that its order approving an agreement would, ipso facto, override any protective orders it authorized.  Therefore, D.16-01-035’s isolation of, and reliance on that one ambiguous sentence in Appendix A may not have properly taken into account the entirety of the ROW Decision’s determination regarding confidentially of commercially sensitive information.  

2.
The ROW Decision and other contracts.

It is unclear from the text of the ROW Decision whether it actually should be interpreted to mean that the specific contract is to be extended to all other similarly situated carriers.  In PG&E’s comments on the PD, PG&E argued:

Fundamentally, ALJ Kenney’s denial of PG&E’s Motion to file under seal is based on the same legal error discussed in Section II of these Comments: namely, the erroneous conclusion that the ROW Rules “require public utilities such as PG&E to . . . offer the terms and conditions it negotiates with one CLEC or CATV corporation to all similarly situated CLECs and CATV corporations.”  As explained previously, the ROW Rules do not require PG&E to offer the same terms and conditions set forth in the negotiated PG&E-ExteNet License Agreement to all “similarly situated” customers.  By extension, the ROW Rules do not require PG&E to disclose all the terms and conditions set forth in the License Agreement to the public which is exactly what the Commission has ruled in previous Section 851 cases involving fiber-optic lease agreements.

(1/19/16 PG&E comments on the PD at p. 10.)

PG&E also denies that the ROW Decision’s text should be interpreted to mean that all such contracts must be identical.  D.98-10-058 provides:

[The adopted section 767.5] formula will . . . reasonably compensate incumbent utilities for their ongoing operating expenses related to providing access to their support structures.  Lastly, the application of the formula as prescribed herein is reasonable since we have determined that CLCs are in a weaker bargaining position vis-a-vis incumbent utilities.  It is our purpose as a regulator of public utilities to protect against anticompetitive pricing by utilities.

The pricing standards we prescribe under our rules should only be triggered, however, in cases where the respective parties fail to negotiate a mutually agreeable pole attachment rate on their own. Parties shall be free to negotiate pole attachment rates which deviate from the standards prescribed under our rules.  If they are unable to reach agreement and submit the dispute to the Commission for resolution, we shall apply the rate standards in our rules as the default rate, based upon historical embedded costs, and straight-line depreciation accounting consistent with our findings in C.97-03-019 (CCTA vs. SCE) unless the incumbent utility can show that the facilities being installed occupy more pole space, or otherwise encumber the property, more than do cable television facilities.

(82 Cal.P.U.C.2d at pp. 551-552, emphasis added.)

One reasonable interpretation of the ROW Decision is that the confidential arrangements negotiated between contracting parties are to remain between those parties (up to an appropriate time), and that default provisions would only be required in the event negotiations failed.  

3.
The basis for the challenged determination is based on the ALJ’s interpretation of certain language in a ROW rule.

Although none of the rulings and orders relied on by PG&E specifically addressed the Appendix A language, all of them involved similar agreements and ended in a different result than D.16-01-035 regarding the process for handling information proven to be commercially sensitive.  In the instant matter, PG&E provided its reasons for seeking confidential treatment in its moving pleadings.  No opposition was filed.  The basis for rejecting PG&E’s initial request appears to be premised on an interpretation of the ROW Decision’s section VI.C.2 of Appendix A.

4.
Although the Commission has a history of protecting commercially sensitive information in similar agreements, confidential treatment is supported but not mandated in the ROW Decision.

First, it must be restated that the burden of establishing information submitted to the Commission should be withheld from public inspection, and for how long, falls on the submitting party.  Apart from the one sentence in section VI.C.2 of Appendix A of the ROW Decision, nothing in the dicta or in the findings, conclusions and ordering paragraphs of D.98-10-058 mandates full public disclosure of executed agreements.  Nor does it mandate confidential treatment, although the ROW Decision clearly supports the use by all parties of non-disclosure agreements and/or orders to protect commercially sensitive information.  With respect to confidential commercially sensitive information, D.98-10-058’s Conclusions of Law find that confidentiality should be maintained.  (82 Cal.P.U.C.2d at p. 582.)  One sentence in a rule in Appendix A references full public disclosure.  Yet dicta in the 1998 ROW Decision provide that in the future, “[a]s competition for telecommunications services becomes more pervasive, the need to protect commercially sensitive information from competitors may become more of an issue.”  (Id. at p 556.)  Over the decades since the issuance of the ROW Decision, telecommunications services have, in some ways, become more competitive.

B.
Due process issues

In its PHC statement, PG&E argued, “PG&E submits that the primary document relevant to this proceeding is Confidential-Appendix A: “Master License and IRU Agreement between Pacific Gas and Electric Company and ExteNet Systems (California) LCC,” dated April 22, 2015.  (9/9/15 PG&E PHC statement at p. 3.)  After the ALJ denied PG&E’s July and November motions, PG&E filed another motion in arguing that it would obey, “in order to proceed with the irrevocable license set forth in the Agreement with ExteNet, and without waiving PG&E’s right to seek rehearing of the ALJ Ruling upon issuance of a final decision in this proceeding.”  (12/2/15 PG&E motion at p. 2.)  Although PG&E filed various motions prior to complying with the ALJ’s rulings, at no time did PG&E seek an interlocutory appeal of the ALJ’s rulings denying its motions.  Rather, it sought to protect its due process right to challenge the ruling once the rulings were before the full Commission.  However, PG&E filed the public version of the agreement on December 2, prior to the issuance of the PD and prior to its January 19, 2019 comments on the PD.  The question is whether PG&E’s argument that it was preserving its legal rights to present the issue before the full Commission and its continuing dispute with the ALJ’s ruling were subverted by the information becoming public so that the issue was rendered moot.

1. Is the issue moot? 

There is no question that if PG&E prevailed in its argument and the ALJ ruled differently, the outcome would be different.  PG&E has never stopped arguing and providing reasons why the information should not be public and that the rulings were erroneous so an actual controversy continues to exist.  At the same time, by complying with the ALJ’s ruling, despite its asserted objections, an un-redacted version of the agreement was eventually made publically available.  The question is whether because PG&E complied with the ALJ’s rulings, thereby resulting in the information being made publically available, has the issue become moot?  (Friends of the Earth v. Laidlaw Environmental Services (2000) 528 U.S. 167, 170; United States v. T.W. Grant Co. (1953) 345 U.S. 629, 632; Lockaway Storage v. County of Alameda (2013) 216 Cal.App.4th 161, 175; Medical Board v. Superior Court (2001) 88 Cal.App.4th 1001, 1008; In re Joshua C. (1994) 24 Cal.App.14th 1544, 1548, “declaring the case moot has the undesirable result of insulating erroneous or arbitrary rulings from review.”) . 

On December 2, when it complied with the ALJ’s rulings and filed an un-redacted agreement, PG&E argued:

For the reasons set forth in PG&E’s Motion to File Under Seal, PG&E continues to believe that the redacted parts of the Agreement should remain confidential, and that PG&E and ExteNet would be harmed by revealing commercially sensitive terms and conditions as well as strategic information.  PG&E also believes that the ALJ Ruling deviates from established Commission precedent, as cited in PG&E’s Motion to File Under Seal, and incorrectly applies the Right of Way Decision.

[I]n order to proceed with the irrevocable license set forth in the Agreement with ExteNet, and without waiving PG&E’s right to seek rehearing of the ALJ Ruling upon issuance of a final decision in this proceeding, attached to this Motion is an unredacted copy of the Agreement between PG&E and ExteNet.

(12/2/15 PG&E motion at pp. 1-2.)  

As noted, PG&E continued to file motions alleging the ALJ’s rulings erred but it did not file an interlocutory appeal of any of the ALJ’s rulings, instead protesting the rulings while simultaneously complying and attempting to protect its rights through motions and comments, and ultimately its application for rehearing.  In its 
January 19, 2016 comments on the PD, PG&E argued:

Although PG&E strongly disagreed with ALJ Kenney’s rulings denying its motions to file under seal, PG&E was cognizant of Commission precedent discouraging interlocutory appeals of Commission rulings and therefore chose to comply with ALJ Kenney’s rulings while reserving its right to seek reconsideration at a later time. . . .  Filing comments on a PD provides parties with the first meaningful opportunity to bring the ALJ’s legal errors to the full Commission’s attention. However, by omitting any mention of the motions to file under seal and rulings denying such motions, the PD deprives PG&E of its due process right to seek full Commission review on this important confidentiality issue.  

(1/19/16 PG&E comments on PD at p. 7.)

It is true that the PD, which issued on December 29, failed to mention any of PG&E’s motions or the controversy regarding the alleged commercially sensitive information in the agreement; however, the information had already been ordered to be made public on December 2, prior to PG&E’s filing comments. 

It is also true that the Commission does not have a rule providing for an interlocutory appeal; and the Commission has issued many decisions suggesting it looks unfavorably on interlocutory appeals.  Nevertheless, parties have previously sought interlocutory appeals, and there is no explicit rule prohibiting it.  Also, presiding ALJs have previously sought for Commission review of controversial issues during a proceeding, and the Commission has previously suggested it can review motions pertaining to ALJ rulings during the pendency of a proceeding.  But none of those options happened here.  The information has already been made public; however, PG&E’s argument that the ALJ’s rulings erred in part and that in affirming those rulings 
D.16-01-035 denies it due process, remain relevant.  Therefore, the issue is not moot. 

2. Did PG&E forego its rights by not pursuing an interlocutory appeal?

In affirming the ALJ’s rulings, did D.16-01-035 violate PG&E’s due process rights?  There is no established procedure or Commission rule for interlocutory appeals. Nevertheless, in D.03-12-057 as modified by D.04-12-009 [Re Southern California Gas Co.] the Commission acknowledged, “on rare occasion[s] the Commission may choose to reconsider some interim rulings, including Scoping Memos.”  (D.03-12-057 at p. 2, fn. 1.)  Of particular concern regarding the argument permitting interlocutory appeal is that use of interlocutory appeals would result in material evidence not being timely discovered (absent the ability of the presiding ALJ to impose discovery sanctions).  (D.05-05-006 at p. 4; and, D.02-05-042 at p. 22 [Re AT&T Communications of California, Inc. & WorldCom, Inc.]; Re Pacific Enterprises (1998) 79 Cal.P.U.C.2d 343, 421-422 [D.98-03-073].)  The rationale for discouraging interlocutory appeals has previously been explained:

While enabling the presiding officer to properly manage a proceeding without disruption, our procedural rules expressly provide two avenues for the Commission to address disputed ALJ rulings.  The usual opportunity is when the presiding officer submits a draft decision or a proposed decision to us for our consideration on the merits.  Any previously filed motions are then before the Commission as it reviews the draft or proposed decision.  At that time, the Commission may act to affirm, modify, or reject the prior ALJ ruling.

The second avenue is Rule 65, which allows the presiding officer, during a proceeding, to refer evidentiary rulings to the Commission when “necessary to promote substantial justice.”[footnote]  [Citation.]  Under Rule 65, the Assigned Commissioner and Administrative Law Judge are ideally positioned to identify those few but important interlocutory matters that should be referred to the entire Commission for determination.  Indeed, the legislative scheme created by Public Utilities Code Section 1701 et seq. contemplates that, in almost all respects, the conduct of contested Commission proceedings is entrusted to the Assigned Commissioner and the assigned ALJ.  With reference to SET’s motion, both the Assigned Commissioner and the assigned ALJ have recommended against our interlocutory review of the discovery rulings.[
]

(D.05-05-006 at pp. 4-5.)

As this situation establishes, waiting for the PD to bring this issue to the Commission’s attention proved too late to protect any information that should be 
protected.  (While PG&E argues that it believed the most reasonable time for it to seek review of the ALJ’s rulings was in comments on the PD, there was a 27-day interval between the date ordered for filing the un-redacted comments and that of the PD.)  The PD does not mention the motions or rulings and the challenged decision relies on section VI.C.2 for requiring the agreement be fully public, and no discussion or finding was provided to distinguish D.16-01-035 from past decisions that determined similar information in similar applications were subject to confidential treatment.  The second avenue, i.e., rule 13.6(c), similarly was not addressed by D.16-01-035. 

In D.05-05-006 [Investigation into the Gas Market Activities of Southern California Gas Company, San Diego Gas and Electric, Southwest Gas, Pacific Gas and Electric, and Southern California Edison and their impact on the Gas Price Spikes experienced at the California Border from March 2000 through May 2001], the Commission observed:

We have consistently discouraged interlocutory appeals concerning procedural and evidentiary matters except for extraordinary circumstances.  Our reluctance to entertain interlocutory matters avoids piecemeal litigation, prevents vexatious interference with the Commission’s regulatory functions, and helps the Commission to complete its proceedings within the statutory time periods. [Citations omitted.]

(D.05-05-006 at p. 3, emphasis added.)

In Re Pacific Enterprises, supra, 79 Cal.P.U.C.2d 415, Southern California Edison (Edison) argued that the presiding ALJ erred in compelling production of documents that Edison contended contained confidential and proprietary strategic business information about Edison, its parent company, and unregulated affiliates.  The ALJ determined the documents were relevant and ordered Edison to produce the documents subject to a protective order.  Thereafter, the ALJ admitted the contested documents into the record “because of the competitive environment that will exist subsequent to the consummation of the proposed merger . . . , assuming the merger is approved.”  (Ibid.)  

In D.02-05-042, the Commission, after explaining why it does not look favorably upon interlocutory appeals, explained that in the case of discovery disputes such appeals are generally denied because, “[t]he Commission generally refers to California’s Code of Civil Procedure (CCP) for guidance with regard to discovery procedures.”  (D.02-05-006 at p. 22.)  D.02-05-042 involved a refusal by Pacific to provide information pertaining to one of its affiliates.  However, because Pacific had access to information of other of its affiliates, the Commission determined that Pacific had or should have access to the information at issue.  D.02-05-042 decided that, as a result, Pacific waived any argument that it does not have access to its affiliates’ documents.  (D.02-05-042 at pp. 23-24.)

However, in Re Alternative Regulatory Frameworks for Local Exchange Carriers (1994) 55 Cal.P.U.C.2d 672 [D.94-08-028] the Commission, acknowledging its reticence to review an ALJ’s ruling before having the opportunity to consider the merits of the entire proceeding, determined interlocutory review is appropriate in a case where there are “possible ramifications [that an ALJ’s ruling] could have in other proceedings where an association is a party to the proceeding.”  (55 Cal.P.U.C.2d at p. 676.)  At issue was whether a party could compel the discovery of information the other party claimed was confidential (in that case, subject to the statutorily recognized attorney-client privilege, and also the attorney work product privilege).  In ruling on the interlocutory appeal, the Commission found that the specific information sought (i.e., identities of association members) was not privileged, and that disclosure of such information would not result in the disclosure of confidential communications, or attorney work product protected by the Evidence Code. (Id. at pp. 678-679.)  Although there is no specific rule permitting an interlocutory appeal in Commission proceedings, D.94-08-028 concluded that former rule 65 (similar to current rule 13.6(c)) of the Commission’s Rules of Practice and Procedure permitting a presiding officer to refer any ALJ ruling to the Commission for determination, enabled an interlocutory appeal in appropriate situations.  
(Id. at p. 680, Conclusion of Law No. 2, and see also, fn. 2.)

While it is true that the Commission has issued a large number of decisions that look unfavorably, in dicta, on the right of a party to an interlocutory appeal, it has also made clear that where an ALJ’s evidentiary ruling may present possible ramifications in other proceedings and/or the issue concerns constitutional rights, as PG&E alleges are at issue here, the proper procedure is to bring the issue before the full Commission for resolution, including during the pendency of the proceeding.  
(55 Cal.P.U.C.2d at p. 680.)  That can be accomplished through the mechanism of an interlocutory appeal or pursuant to a party’s motion, though there is no requirement that that any particular process is utilized; and as the Commission has noted, a presiding ALJ or Assigned Commissioner may, during a proceeding’s pendency, bring such an issue to the full Commission’s attention for resolution.

Here, PG&E did not seek an interlocutory appeal, on the theory that the Commission has viewed the procedure unfavorably.  However, the Commission’s occasional view of the topic does not amount to a prohibition on interlocutory appeals, and the Commission has made that point clear in its decisions as well.  It is not the fault of the ALJ nor the Commission that PG&E chose not to file and interlocutory appeal and did not diligently pursue its rights.  And in that sense, PG&E’s failure to do so is not an instance of the Commission depriving it of due process.

However, PG&E contested the rulings in motions and repeated its objections in comments, clarifying that it intended to preserve its appellate rights on this issue.  Prior to PG&E’s comments on the PD alleging error in the ALJ’s rulings, no one brought this issue to the full Commission’s attention. PG&E acknowledges it could have filed a motion for reconsideration of the ALJ’s ruling but failed to do so out of respect to the Commission’s having expressed its view of the problems that can be created in some instances by interlocutory appeals.  However, this was PG&E’s choice and it fails to establish a violation by the Commission of PG&E’s due process rights.  It may be that PG&E raised a legitimate due process issue in its motions and comments; but what at this point does PG&E seek as a remedy?  PG&E requests that we grant a rehearing and issue a decision that would essentially undo the outcome of the ALJ’s  rulings.  At best we could order that the un-redacted version of the agreement be removed henceforth from our formal files; but error, if any on the filing of the un-redacted version of the agreement, is entirely harmless at this point.

C.
D.16-01-035 fails to follow Commission precedent.

As discussed above in section A, there have been numerous rulings and decisions issued in proceedings concerning similar section 851 transactions following issuance of D.98-10-058, that determined that the parties’ proved that commercially sensitive information deserved to be held confidentially, or that support the use of confidentiality agreements and non-disclosure orders to protect the confidentiality of such information.  Nevertheless, D.16-01-035 does follow the specific words in a rule adopted by D.98-10-058.

PG&E argues that the Commission has erroneously rejected its own precedent by affirming the ALJ’s rulings.  With respect to precedent in matters of ratesetting and utility financing, it has been said that the Commission cannot bind the actions of a future commission.  (Re Pacific Gas and Electric Company (Diablo Canyon Settlement Decision) (1988) 30 Cal.P.U.C.2d 189, 223 [D.88-12-083]; Re PG&E (1981) 6 Cal.P.U.C.2d 739 [D.93497] 1981 Cal.PUC LEXIS 1114, *24.)  In any event, whether or not precedence holds sway in this proceeding, the Commission’s decisions must be legally sound.  Technically, D.16-01-035 relies on one sentence in one provision in 
D.98-10-058.  But that provision, as discussed, may be ambiguous, and it seems to be in conflict with other provisions that do not require that negotiated contract provisions are extended to others and that favor protection of proven commercially sensitive information.  In light of D.98-10-058, the difference between D.16-10-035 and a history of rulings and decisions in similar proceedings on the question of confidentiality is unreconciled.

Having reviewed each and every allegation of error raised by PG&E, we conclude modification of D.16-10-035 as set forth below is warranted and that rehearing of the decision as modified should be denied.  

THEREFORE, IT IS ORDERED that:

1.
Decision 16-01-035 is modified as follows:

a.
All of the text beginning with the full paragraph on page 16 and ending with the final sentence in Section 8 on page 17 is deleted and the following inserted in its place:

“We reverse the ALJ’s November 18, 2015 ruling on PG&E’s July 7, 2015 motion to file portions of the ExteNet License Agreement under seal.  We specifically do not affirm the ALJ’s interpretation in his November 18, 2015 ruling on PG&E’s July 7, 2015 motion to file portions of the ExteNet License Agreement under seal that pertain to the section VI.C2 of Appendix A of D.98-10-058. We affirm in part and deny in part the ALJ’s January 5, 2016 ruling on PG&E’s October 16, 2015 motion to file under seal certain information contained in PG&E’s concurrently filed response to the ALJ ruling on September 18, 2015.  We affirm the ALJ’s January 5, 2016 ruling in all aspects except that portion of the ruling that denied PG&E’s motion based on the notion that some of the allegedly confidential information responsive to the ALJ’s September 18, 2015 ruling was already public because the ALJ had denied PG&E’s July 7, 2015 motion to file portions of the licensing agreement under seal.  The remainder of the ALJ’s January 5, 2016 ruling we affirm.”
b.
Conclusion of Law Number 15 is vacated.

c.
Ordering Paragraph Number 11 is deleted in its entirety and the following is added in its place:

“We reverse in part the ALJ’s November 18, 2015 ruling on PG&E’s July 7, 2015 motion to file portions of the ExteNet License Agreement under seal.  We affirm in part and deny in part the ALJ’s January 5, 2016 ruling on PG&E’s October 16, 2015 motion to file under seal certain information contained in PG&E’s concurrently filed response to the ALJ ruling on September 18, 2015.”  

2.
Within 10 days of this issuance of this decision, the ALJ Division is directed to remove from the Commission’s website and public files, and file under seal, the un-redacted public version of the ExteNet Licensing Agreement filed by PG&E on December 2, 2015, appended to a motion filed by PG&E on the same date. 
3.
The following documents shall be kept under seal until July 7, 2017:  (i) the confidential version of the ExteNet Licensing Agreement that PG&E filed under seal on July 7, 2015; and (ii) the un-redacted version of the ExteNet Licensing Agreement that PG&E filed on December 2, 2015 (appended to a motion that PG&E filed on the same date) in response to the ALJ ruling dated November 18, 2015.  During this period, these documents shall not be made accessible or disclosed to anyone other than Commission staff except upon the further order or ruling of the Commission, the assigned Commissioner, the assigned ALJ, or the designated Law and Motion ALJ.  If PG&E believes that it is necessary for these documents to remain under seal past July 7, 2017, PG&E may file a motion showing good cause for extending this order by no later June 6, 2017. 
4.
Within 10 days of this issuance of this decision, the ALJ Division is directed to remove from the Commission’s website and public files, and file under seal, Attachment 1 of PG&E’s response filed on January 15, 2016.  
5.
The following documents shall be kept under seal until October 16, 2017:  (i) the confidential version of PG&E’s response filed under seal on October 16, 2015; and (ii) Attachment 1 of PG&E’s response filed on January 15, 2016.  During this period, these documents shall not be made accessible or disclosed to anyone other than Commission staff except upon the further order or ruling of the Commission, the assigned Commissioner, the assigned ALJ, or the designated Law and Motion ALJ.  If PG&E believes that it is necessary for these documents to remain under seal past October 16, 2017, PG&E may file a motion to reopen this proceeding and showing good cause for extending this order by no later than September 15, 2017.

6.
PG&E shall file and serve no later than 10 days from the issuance of this order, a redacted addendum to its response filed on January 15, 2016, to the ALJ’s September 18, 2015 request for specified information that conforms fully to this order, which shall be available in the Commission’s public formal files.  
7.
Rehearing of Decision 16-01-035, as modified, is denied.

8.
This proceeding, Application 15-07-012, is hereby closed.

Dated 
October 27, 2016 at San Francisco, California.

MICHAEL PICKER

                     President

MICHEL PETER FLORIO

CATHERINE J.K. SANDOVAL

LIANE M. RANDOLPH

                     Commissioners








Commissioner Carla J. Peterman, being








necessarily absent, did not participate.
� The official pdf versions of all Commission decisions, orders, and resolutions since 2000 are available on the Commission’s website www.cpuc.ca.gov at http://docs.cpuc.ca.gov/DecisionsSearchForm.aspx.


� Cal. Code Regs., tit. 20, § 3.6; hereinafter, referred to as rule.


� PG&E and ExteNet are the only parties in A.15-07-012.


� The ALJ reasoned: “Although the ROW Decision and the ROW Rules state that proprietary information may be kept confidential, such confidential treatment is limited to information exchanged between parties while negotiating contracts for access to utility infrastructure.  Once negotiations are complete and the contract is finalized, the ROW Rules require the contract to be filed at the Commission and made available for full public inspection.”  (11/18/15 ALJ ruling at p. 9.)


� Former rule 65 is similar to current rule 13.6(c), which provides: “The Commission may review evidentiary rulings in determining the matter on its merits. In extraordinary circumstances, where prompt decision by the Commission is necessary to promote substantial justice, the assigned Commissioner or Administrative Law Judge may refer evidentiary rulings to the Commission for determination.”





168344809
1
PAGE  
2

