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Decision 16-10-024 October 27, 2016

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of the Sonoma-Marin Area Rail
Transit District seeking cost allocation for
required improvements, including Application 13-09-020
installation of quadrant gates at a private (Filed September 23, 2013)
crossing over Sonoma-Marin Area Rail
Transit District tracks (MP: 36.75) in the
County of Sonoma, State of California.

DECISION ADOPTING THE SETTLEMENT AGREEMENTS BETWEEN THE
SONOMA-MARIN AREA RAIL TRANSIT DISTRICT AND TEAM GOLD, LLC,
HENRIS INVESTMENTS, LP, AND CORTO MENO SAND & GRAVEL, LLC,
REGARDING THE COST ALLOCATION OF PRIVATE CROSSINGS

Summary

This decision grants the joint motion for adoption of three settlement
agreements between the Sonoma-Marin Area Rail Transit District (SMART) and
Team Gold, LLC, Henris Investments, LP and Corto Meno Sand & Gravel, LLC,
for safety improvements to the SMART tracks, specifically the consolidation of
three existing crossings into a newly installed private at-grade crossing,
commonly known as the “Landing Way Crossing,” for the benefit of the settling
property owners (Owners).

One party to the settlement agreements, The Dutra Group, is not a public

utility and is not a party to this proceeding. This decision and the portions of the
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underlying settlement agreements that pertain to The Dutra Group are therefore
not enforceable by this Commission as to The Dutra Group.

The proceeding is closed.

1. Jurisdiction

The California Public Utilities Commission ( Commission) has the
jurisdiction to review and approve railroad crossing applications to determine
their necessity and that they are designed to ensure public safety pursuant to

Public Utilities Code Section! (Pub. Util. Code §) 7537 and General Order 75-D.2

2. Procedural Background
On September 23, 2013, the Sonoma-Marin Area Rail Transit District

(SMART or District) filed an application with the Commission under Pub. Util.
Code § 7537 for a finding that the proposed modifications to the Landing Way
Crossing proposed by SMART are necessary, and for the allocation of costs and
expenses of such modifications between SMART and property owners Team
Gold, LLC (Team Gold), Henris Investments, LP (Henris), and Corto Meno Sand
& Gravel LLC, (Owners). Specifically, the application calls for the construction
and improvement of the Landing Way Crossing, located south of Petaluma in
Sonoma County at or near mile post (MP): 36.783 (DOT* # 498695P), and the

closing of two existing private crossings, one located approximately 520 feet

1 All statutory references are to the Public Utilities Code unless otherwise indicated.

2 Regulations Governing Standards for Warning Devices for At-Grade Highway Rail Crossings
in the State of California; adopted August 24, 2006, effective September 23, 2006.

3 This location has been referred to both as MP: 36.75 and MP: 36.78 in the pleadings and
settlement agreements.

4 DOT refers to the United States Department of Transportation.
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north (MP: 36.87; DOT # 498694H) and the other approximately 1800 feet south
(MP: 36.37; DOT # 498696 W) of the Landing Way Crossing.

These modifications are necessary to enable the safe operation of the new
SMART light rail system and ingress and egress from the private property of the
Owners adjacent to the rail line. Construction on Phase I of the SMART rail
system, covering 38.5 miles from downtown San Rafael to Santa Rosa, began in
May 2012. Passenger service for Phase I is scheduled to begin in late 2016. When
completed, the rail passenger service will serve a 70-mile corridor from
Cloverdale in Sonoma County to Larkspur in Marin County.

The crossings slated for closure have been in existence since the early
1900s, and were the subject of private roadway agreements and easements (and
assignments thereof) executed by SMART and the Owners and their
predecessors in interest. The parties acknowledge these private roadway

agreements are not controlling in this proceeding.

3. Responses and Protests to the Application
On October 24, 2013, Henris and Team Gold filed a response to the

Application expressing the view that the cost of the consolidation and
improvements to the Landing Way Crossing should be reasonably allocated
between SMART and all affected property owners pursuant to Pub. Util. Code
§ 7537.

On November 5, 2013, Corto Meno filed a protest to the Application, citing
the same arguments as Henris and Team Gold. On November 12, 2013, Henris
and Team Gold each filed a motion to convert their response to a protest.
However, this application is no longer contested because the parties have
reached settlements that resolve all of the issues raised in the protest and

responses.
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4, Overview of the Settlements

On August 9, 2016, the parties filed a joint motion for adoption of the
settlement agreements which had been executed by the parties on April 22, 2016.
Each of the three settlement agreements before the Commission is identical in
form and content. The settlement agreements provide that:>

1)  Owners have a non-exclusive license to use the Landing Way
Crossing solely as a private crossing, and will take any and all
necessary actions to preserve the private character of the
crossing and prevent its use as a public road, as specified in
Exhibits A, B and C to the joint motion, for an initial period of
twenty years, with options for renewal;

2) Owners may change the size or nature of the crossing to
accommodate development of an Owner’s property at the
Owner’s sole cost and expense, provided that all crossing
change work on the premises is performed by SMART;

3) With the exception of an overhead conveyor crossing the
tracks for the benefit of non-party The Dutra Group (as
outlined in settlement agreement Exhibit D, which is not
before the Commission), SMART will be responsible for
25 percent of the cost and expense of installation of the
crossing, major repair expenses (exceeding $5,000) and
replacement costs of the crossing incurred over time, and the
Owners will be collectively responsible for the remaining
75 percent to be divided equally, 18.75 percent each;

4)  Owners will each pay SMART, annually in arrears,
18.75 percent of the actual maintenance costs of the crossing,
such costs currently estimated to be $6,500 per year. SMART
shall notify Owners in advance of planned maintenance or
repairs expected to cost $5,000 or more;

5 The following are intended only to summarize the terms of the settlement agreements, not to
interpret them. The terms of the conditions of these agreements as contained in the attachments
to this decision shall be controlling.
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5)

Crossing replacement costs will be calculated based on the
actual crossing cost amortized over 25 years, not to exceed
$750,000 (for the initial installation of the crossing). Once the
crossing is installed and the actual crossing cost is determined,
the parties will execute an amendment to the settlement
agreements setting forth the actual crossing cost. Each Owner
will pay to SMART, annually in arrears, 18.75 percent of
1/25th of the actual crossing cost, adjusted annually for
inflation using the Construction Cost Index. SMART will
maintain a separate bank account into which these funds will
be deposited, and may not use these funds for any purpose
other than for capital replacements and major repairs to the
crossing, as needed. Should any replacement cost be the
result of damage or destruction of any equipment as a result
of improper use of the crossing by an Owner, that Owner shall
pay for that item of repair in addition to its percentage share
of replacement costs;

The existing commercial Owners are jointly and severally
liable for the crossing construction costs, and shall pay

75 percent of the actual cost for construction of the crossing,
with total cost in the aggregate not to exceed $750,000. Any
costs above $750,000 will be paid by SMART;

In the event SMART or any successor in interest ceases
running passenger rail in this corridor continuously for more
than 12 months, or should the crossing cease to be used, all
funds remaining in the replacement account shall be returned
to the Owner pro rata with any other contributing party. Each
Owner will have the reasonable right to conduct an audit of
maintenance and/or replacement costs annually. In the event
an Owner is overcharged or undercharged for any such cost,
the discrepancy shall be adjusted by a correcting payment to
or from the Owner within 30 days of completion of the audit
which revealed the overpayment or underpayment;

Owners will be responsible for notifying SMART in writing of
any need to upgrade the vehicular traffic control devices or
signs at or near the crossing, or of any significant change in an
Owner’s volume or nature of traffic at the crossing;

-5-
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9)

10)

11)

12)

13)

Should any discharge, leakage, spillage, emission or pollution
of any type occur upon or arise as a result of an Owner’s use,
presence, operations, or exercise of the rights granted under
the settlement agreements, that Owner shall, at its sole
expense, clean all affected property, or pay SMART for such
cleaning, to the satisfaction of SMART and any governmental
body having jurisdiction in the matter;

SMART shall, at its own cost and expense, keep the crossing
in good order, repair and condition at all times while the
settlement agreements are in effect, in material compliance
with all legal requirements and in such condition to maintain
the safety and suitability of the crossing with the Commission.
SMART shall take any commercially reasonable steps to
preserve and protect the useful life, utility and value of the
crossing;

Owners acknowledge that cables, pipelines and electric
and/or fiber optic transmission lines may be on, about, along,
or under the premises, and each Owner agrees it will not dig
in or disturb the surface of the premises without the express
written consent of SMART;

Each Owner may request that SMART install, at Owner’s sole
cost and expense, two chases sufficient to allow Owner to
bring water, sewage and power under the railroad tracks.
SMART agrees to accommodate such requests provided
SMART can legally do so and Owner obtains all necessary
governmental and regulatory approvals and permits,
including a separate license from SMART for the chases. All
work necessary to install the chases shall be performed by
SMART;

Each Owner may, at its sole cost and expense, construct and
maintain a roadway to the crossing and/or premises,
including related roadway drainage, in a manner acceptable
to SMART and safe for use by any vehicles or equipment.
Owners are not required to construct such a roadway. If
SMART requires a roadway for its own use of the crossing or
premises, SMART will bear all related costs and expenses;
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14)

15)

16)

17)

Owners agree not to interfere with any crossing gates, farm
gates or barriers. Owners will not obstruct or interfere with
the passage of any trains or rail vehicles, and shall, at Owners’
sole cost and expense, perform all activities and use the
crossing in such a manner as not to be a source of danger to,
or interfere with the use of present or future tracks, roadbed
or property of SMART, or the safe operation and activities of
SMART. Owners agree to cease using the crossing at any time
if SMART personnel or other public authorities so order due
to any hazardous condition. SMART agrees to remediate any
hazardous condition as quickly as possible;

Owners agree, at their own cost and expense, to keep the
crossing clear of obstructions of any kind which may
accumulate by virtue of vehicles, equipment or machinery
using the crossing, and to remove any vegetation along the
rail corridor on each side of the crossing so that motorists” line
of sight to approaching trains is not impaired or obstructed,
with the exception that Owners are not required to take any
actions within an area designated as wetlands by the Army
Corps of Engineers;

If SMART later desires to use its rail corridor in such a way as
would be interfered with by the crossing, SMART may, at its
sole discretion and expense, make any necessary changes
including relocation of the existing crossing or constructing a
new crossing, provided any such activities are in compliance
with Pub. Util. Code § 7537, General Order 75-B and other
Commission rules, regulations and orders;

Owners shall, at their own cost and expense, maintain a
commercial general liability insurance policy covering
property damage, bodily injury and personal injury using an
occurrence policy form, in an amount of no less than
$5,000,000 per occurrence, and $10,000,000 annual aggregate.
Such policy shall either include a Railroads CG 24 17
endorsement removing the exclusion of coverage for bodily
injury or property damage arising out of operations within
50 feet of any railroad property and affecting any railroad
bridge, trestle, tracks, roadbeds, tunnel, underpass or

_7.-
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18)

19)

20)

crossing, or provide evidence that the policy does not have
any such exclusions. Owners shall also maintain automobile
liability insurance covering bodily injury and property
damage in an amount no less than $2,500,000 combined single
limit for each occurrence, and include coverage for owned,
hired, and non-owned vehicles. SMART, its officers and
employees are to be named as additional insureds on the
policies;

Owners agree to indemnify and hold harmless SMART, its
officers, agents and employees, from all claims, demands,
losses, damages, causes of action, suits and liabilities of every
kind (including reasonable attorneys’ fees, courts costs and
related expenses) for injury to or death of a person, or for loss
or damage to any property arising out of or in connection with
Owner’s performance of its obligations under the agreement,
or out of the operations of or work done by Owner, actions
taken by Owner, or actions permitted by Owner, its
subcontractors, invitees, agents or employees. This indemnity
does not protect SMART from liability to the extent such loss
or damage was caused by SMART’s negligence or willful
misconduct. The indemnification provisions apply to
SMART, its successors and assigns, and any other railroad
company lawfully operating upon and over the tracks,
crossing or adjacent to the roadway, and the officers and
employees thereof;

Upon termination of the agreements, SMART may remove the
crossing and restore the rail corridor to the condition as of the
effective date of the agreements without incurring any liability
to the Owners; and

SMART may terminate the agreements if notified by the
Commission that the crossing is unsafe or no longer suitable
for its intended use. SMART shall promptly notify the
Owners of any notifications, whether formal or informal, from
the Commission or other authority, of a condition or
circumstance which may lead to a notification of immediate
closure. If such notice from the Commission is based on
SMART’s failure to properly maintain and/or inspect the

-8-
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crossing, SMART agrees to immediately proceed to comply
with any and all orders of the Commission.

5. Safety Concerns

In addition to the safety considerations identified in the settlement
agreements, outlined above, the assigned Administrative Law Judge (AL]J) issued
a ruling on November 17, 2015, inquiring specifically:

1. Whether Standard 1-X Private Crossing signs will be installed,
as required by the Commission’s General Order (G.O.) 75-D,
Section 7.3;

2. Whether R8-8 “Do Not Stop on Tracks” signs, as defined in the
California Manual of Uniform Traffic Control Devices, will be
installed on each approach to the crossing;

3. Whether illumination will be installed on the crossing to
provide individuals who use the crossing clear visibility of the
crossing at night; and

4. Whether sidelights will be installed on the warning devices:

a. On the east side of the crossing facing the parallel roadway
that approaches the crossing;

b. Attached to the mast of the warning device in the northeast
quadrant, facing north; and

c. Attached to the mast of the exit gate in the southwest
quadrant, facing south.

In response to the AL]’s ruling, on November 24, 2015, SMART reported
that:

1. The existing but unauthorized crossing at approximately MP:
36.87 (DOT #498694H) had been closed, and the crossing at
approximately MP: 36.37 (DOT #498696W) was scheduled to be
closed by December 15, 2015, with all associated costs borne by
SMART. On April 15, 2016, SMART confirmed that the crossing
at MP: 36.37 was permanently closed on March 29, 2016.
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2. Standard 1-X Private Crossings signs will be installed, as
required by the Commission’s General Order (G.O.) 75-D,
Section 7.3;

3.  R8-8“Do Not Stop on Tracks” signs, as defined in the California
Manual of Uniform Traffic Control Devices, will not be installed
on each approach to the crossing;

4. Illumination will not be installed on the crossing; and
5. Sidelights will not be installed on the warning devices:

a. On the east side of the crossing facing the parallel roadway
that approaches the crossing;

b. Attached to the mast of the warning device in the northeast
quadrant, facing north; or

c. Attached to the mast of the exit gate in the southwest
quadrant, facing south.

The Commission’s Rail Crossings and Engineering Branch reviewed

SMART’s response to the ALJ’s ruling, and did not express any concerns.

6. Settlement Standard of Review

The standard of review for settlements is contained in Rule 12.1(d) of the
Commission’s Rules of Practice and Procedure,® which states “The Commission
will not approve settlements, whether contested or uncontested, unless the
settlement is reasonable in light of the whole record, consistent with the law, and

in the public interest.”

6 Any reference to Rule or Rules refers to the Commission’s Rules of Practice and Procedure.

-10 -
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6.1 The Settlements Satisfy the Standard of
Review for Settlements

The record consists of all filed documents, the proposed settlement
agreements and the motion for adoption of settlement. The settlements resolve
all of the issues raised in the responses and protest.

The settling parties represent a cross-section of interests and all of the
directly affected property owners who will utilize the private Landing Way
Crossing. SMART represents the interests of the railroad and its concerns
regarding the safety of the crossing. Team Gold, Henris and Corto Meno and are
the property owners who will need the private Landing Way Crossing to safely
access their properties once the SMART light rail line is in operation. The parties
to the settlements have a thorough understanding of the issues, and all of the
underlying assumptions and data, and could therefore make informed decisions
in the settlement process.

The Commission could have resolved the disputed issues in favor of
SMART or the property owners. The settling parties have balanced a variety of
issues of importance to them, and have agreed to the settlements as a reasonable
means to resolve the issues. The settling parties fairly reflect the affected
interests, these parties actively participated in the settlement process, and the
settlements fairly and reasonably resolve the issues in dispute. Thus, the
settlements are reasonable in light of the whole record.

There are no terms in the settlement agreements that would bind the
Commission in the future or violate existing law. Therefore, we find the
settlements are consistent with the law.

The settling parties addressed and resolved the issues identified in the

application, responses and protest. The settlement terms ensure that the

-11 -
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property owners have safe access to their properties, and that the parties and the
public are protected from unsafe rail crossings. We may therefore conclude that
the settlements, with their provisions for continued access and improved
crossing safety, are in the public interest.

There is a public policy favoring the settlement of disputes to avoid costly
and protracted litigation.” The settlements satisfy this public policy preference
for the following reasons:

1. The settling parties represent the interests of SMART and
affected property owners to have safe access to their properties
adjacent to the railroad tracks and to avoid future collisions
between vehicles and trains;

2. The settlements serve the public interest by resolving competing
concerns in a collaborative and cooperative manner that protects
the public from an unsafe rail crossing. By reaching settlement,
the parties avoid the costs of further litigation in this proceeding,
and eliminate the possible litigation costs for rehearing and
appeal; and

3. Approval of the settlements provides full resolution of the
issues. The settlements meet the applicable settlement standards
of Rule 12.1(d) and should be accorded the same deference the
Commission accords settlements generally. The Commission
should adopt the proposed settlements.

While the settlement agreements are binding on the parties to them and to
this proceeding, pursuant to Rule 12.5, the settlements do not bind or otherwise
impose a precedent in this or any future proceeding. Parties must not presume
in any subsequent action that the Commission would deem the outcome adopted

herein to be presumed reasonable, and parties must, therefore, fully justify every

7 Decision 88-12-083, 30 CPUC2d 189, 221.
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request and proposal without reference to, or reliance upon, the adoption of the

settlements.

7. Categorization and Need for Hearing
Pursuant to Resolution ALJ 176-3324, adopted October 17, 2013, it was

preliminarily determined that this proceeding would be categorized as
ratesetting and that hearings would not be necessary. It is not necessary to

disturb those preliminary determinations.

8. Comments on Proposed Decision

The proposed decision of AL] Burcham in this matter was mailed to the
parties in accordance with Section 311 of the Public Utilities Code and comments

were allowed under Rule 14.3. No comments were filed.

9. Assignment of Proceeding

Carla J. Peterman is the assigned Commissioner, and Dan H. Burcham is

the assigned ALJ in this proceeding.

Findings of Fact
1. On September 3, 2013, SMART filed this Application for approval to close

two existing rail crossings and relocate and improve the Landing Way Crossing.

2. On October 24, 2013 and November 5, 2015, Team Gold, Henris and
Corto Meno filed responses and/or protests to the Application.

3. The Dutra Group, a non-utility signatory to the settlement agreements, is
not a party to this proceeding and has not voluntarily submitted to the
jurisdiction of the Commission. The terms and conditions of this agreement,
referenced by parties as Exhibit D to the motion for adoption of settlement, are
not enforceable by the Commission as to The Dutra Group.

3. On August 9, 2016, the parties filed a Joint Motion for Adoption of

Settlement.

-13 -
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4. The record for the proposed settlements consists of the Application,
protest and responses of the parties, the settlement agreements and all other
filings.

5. The parties to the settlement agreements adopted by this decision have a
sound and thorough understanding of the issues and all of the underlying
information, and could therefore make informed decisions in the settlement
process.

6. The proposed settlements are a balance between the original and final
positions of the parties that would otherwise be litigated in the proceeding.

7. The closure of two existing at-grade crossings located at approximately
MP: 36.37 and MP: 36.87 is appropriate and has been completed.

8. The relocation and improvement of the Landing Way Crossing at
MP: 36.78, as proposed in the Application and settlement agreements, is
necessary to improve rail safety and provide safe access to and from private
properties along the SMART rail corridor.

9. The safety measures to be installed by SMART at the Landing Way
Crossing are adequate to ensure the safety of private property owners, SMART

rail passengers and employees and the public.

Conclusions of Law

1. Rule 12.1(d) provides that the Commission will not approve settlements,
whether contested or uncontested, unless the settlements are reasonable in light
of the whole record, consistent with the law, and in the public interest.

2. The proposed settlements are reasonable in light of the whole record
because they fairly balance the interests of the parties.

3. The proposed settlements are consistent with the law because they do not

contravene or compromise any statutory provisions or Commission decision.
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4. The proposed settlements are in the public interest because they ensure
safe access to the settling parties” properties, and protect the public from an
unsafe rail crossing.

5. Adoption of the settlements is binding on all parties to the proceeding.
However, pursuant to Rule 12.5, the settlements should not bind or otherwise
impose precedents in this or any future proceeding. Parties should not presume
in any subsequent action that the Commission would deem the outcome adopted
herein to be presumed reasonable and it should, therefore, fully justify every
request without reference to, or reliance on, the adoption of the settlements.

6. The crossing closures and improvements identified in the Application and
settlement agreements are necessary and appropriate under Pub. Util. Code

§ 7537 and General Order 75-B and should be approved.

ORDER

IT IS ORDERED that:

1. The unopposed joint motion of the Sonoma-Marin Area Rail Transit
District, Team Gold, LLC, Henris Investments, LP and Corto Meno Sand &
Gravel, LLC to adopt settlement agreements pertaining to the cost allocation of
the closures and improvements of crossings at Mile Post (MP):36:37, MP: 36:87
and MP: 36:78 is granted.

2. The April 22, 2016 settlement agreement between the Sonoma-Marin Area
Rail Transit District and Team Gold, LLC, attached to this decision as Exhibit A,
is adopted.

3. The April 22, 2016 settlement agreement between the Sonoma-Marin Area
Rail Transit District and Henris Investments, LI, attached to this decision as

Exhibit B, is adopted.

-15 -
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4. The April 22, 2016 settlement agreement between the Sonoma-Marin Area
Rail Transit District and Corto Meno Sand & Gravel, LLC, attached to this
decision as Exhibit C, is adopted.

5. The closure of private at-grade crossings located at Mile Post (MP): 36.37
and MP: 36.87 is approved.

6. The relocation and improvement of the Landing Way Crossing located at
Mile Post: 36.78, as specified in Application 13-09-020 is approved.

8. Application 13-09-020 is closed.

This order is effective today.

Dated October 27, 2016, at San Francisco, California.

MICHAEL PICKER
President
MICHEL PETER FLORIO
CATHERINE J.K. SANDOVAL
LIANE M. RANDOLPH
Commissioners

Carla J. Peterman, being

necessarily absent, did not
participate.
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SMARTS STANDARD LICENSE AGREEMENT FOR PRIVATE CROSSING
SMART NO. PvtX-0008
1

A -~
. N s . /‘nﬂ,‘l'*" Y4 % Vi o if
This Agreement ("Agreement") is made this £ day of !L\z’ﬁ (e, L0 (the

Effective Date") by and between the Sonoma-Marin Area Rail Transit District (“SMART"), and
Team Gold, LLC, a California Limited Liability Company ("OWNER ").

NOW THEREFORE, in consideration of the mutual covenants contained herein, the
parties agree to the following:

L. SMART hereby issues to OWNER a non-exclusive license to use, upon the terms
and conditions set forth below, in strict accordance with the focation and improvements approved
by SMART, which are attached hereto as Exhibit A and made a part hereof, an at grade crossing
across the right of way and rail corridor of SMART at or near Milepost 36.78 (“Premises”)
solely for the purposes specified in Section 3. Owner expressly acknowledges and agrees that
the at-grade crossings located at Milepost 36.87 and Milepost 35.81 will be permanently closed
and consolidated into a single at-grade crossing located at Milepost 36.78, and Owner expressly
waives any claims, right, title or interest of any kind or nature it may have now or in the future to
utilize any at-grade crossing located at Milepost 36.87 or Milepost 35.81. For convenience, said
Crossing, including the crossing surface and all appurtenances thereto between the ends of
railroad ties, cattle guards, farm gates or barriers, drainage facilities, traffic signs or devices,
identification signs approved by SMART, whistling posts, or other appurtenances, if any, are
hereinafter collectively referred to as the “Crossing.” The term of this Agreement shall be for a
period of twenty (20) years from the Effective Date so long as OWNER remains in compliance
with the terms and conditions of the Agreement, subject to the termination provisions set out in
Sections 21, 22 and 23, below. OWNER shall have the option to renew the Agreement beyond
the initial period of Twenty (20) Years for two additional periods of five (5) years each.
OWNER shall exercise each option by providing written notice of OWNER's exercise of the
option to SMART at least six months prior to the expiration of the term then in effect. After the
expiration of the 20 year term, and any applicable options, this Agreement shall automatically
renew thereafter on a year-to-year basis based on the same terms and conditions as set forth

herein.

2. OWNER shall not disturb any improvements of SMART or SMART's existing
Jessees, licensees, easement beneficiaries or lien holders, if any, or interfere with the use of such

improvements.

3. It is expressly stipulated that the Crossing is to be a strictly private one, to be
solely used for the purpose set forth in Exhibit B, The Crossing is not intended for and shall not
be for public use. The OWNER, without expense to SMART, will take any and all necessary
action to preserve the private chatacter of the Crossing and prevent its use as a public road.

4, If in the future, OWNER desires to change the size of or nature of the Crossing to
sccommodate development of OWNER's property on the east side of the Premises, OWNER
may request such Crossing Change from SMART. SMART agrees to accommodate such change
at OWNER’s sole cost and expense, provided it can legally do so and OWNER obtains all
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necessary governmental and regulatory approvals and permits, including but not limited to
environmental investigation and remediation, permitting, legal services, construction, SMART
administrative costs, and ongoing crossing inspection, maintenance and tepair costs for the
upgraded crossing, and any other costs which may arise out of the Crossing Change. All
Crossing Change work on the Premises shall be performed by SMART and invoices for all such
work will be submitted to OWNER for payment within thirty (30) days of submission.

5 There will be an initial capital expense with regard to the installation of the
Crossing (the Crossing Cost), annual inspection, maintenance and minor repair expenses for the
Crossing (Maintenance Costs) as well as major repair expenses (repairs exceeding $5,000.,00)
and replacement costs over time of the components of the Crossing (Replacement Costs),
sometimes collectively referred to as the License Fees. For purposes of calculating payment of
the Crossing Cost, Maintenance Costs and Replacements Costs, SMART shall be responsible for
25% of the actual Crossing Cost, Maintenance Costs and Replacement Costs incurred. Subject to
the conditions set forth in Exhibit D relating to The Dutra Group and SMART’s approval of a
license agreement for an overhead conveyor crossing the tracks, the remaining 75% of the actual
Crossing Cost, Maintenance Costs and Replacement Costs shall be equally allocated amongst the
four existing commercial property Owners (Existing Commercial Ownets) identified on the map
attached hereto as Exhibit C, such that each Existing Commercial Owner shall pay 18.75% of
that expense. Other property Owners that will utilize the Crossing are shown as "Other Owners"
on Exhibit C. SMART shall be solely responsible to make sure that all "Other Owners"
contribute to Crossing Cost, Maintenance Costs and Replacement Costs as SMART deems
appropriate. If in the future other non listed new owners utilize the Crossing, or if any Other
Owner materially changes its use of the Crossing, the License Fees shall be adjusted and/or
reallocated to fairly distribute the expense amongst all parties. If the parties cannot otherwise
agree to such adjustment and/or reallocation, it shall be subject to determination by the CPUC.

(a) (1) OWNER shall pay SMART, anmually in arrears, 18.75% the actual
Maintenance Costs of the Crossing. Costs may include, but are not limited to the actual costs of
inspection, maintenance and repair of the private crossing which total expense for all Owners
SMART estimates will be in the range of $6,500.00 per year, although actual costs may vary.
Maintenance Costs shall not include required costs for rail inspection that SMART would still

incur if no Crossing was installed.

(2) SMART shall notify OWNER in advance of planned maintenance or repairs
expected to cost $5,000.00 or more.

(3) SMART shall bill OWNER the Maintenance Costs incurred during SMART's
prior fiscal year (July 1- June 30), no Jater than September 1 following the end of the prior fiscal
year. If the initial, or any other term of this Agreement shall be less than an entire fiscal year,
OWNER will be billed only for the applicable pro-rata portion of the Maintenance Costs for that
year. SMART shall provide a detailed accounting of all Maintenance Costs incurred which shall
be provided to OWNER annually with the invoice for the preceding year.

(b)  Replacement Costs shall be calculated based on the actual Crossing Cost
amortized over 25 years, not to exceed $750,000 (for the initial instailation of the Crossing).
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Once the Crossing is installed, and the actual Crossing Cost is determined, the parties shall
execute an amendment to this Agreement setting forth the actual Crossing Cost. SMART shali
maintain a separate bank account for this Crossing into which Replacement Costs shall be
deposited and separately maintained (the Replacement Account). SMART shall not use any
money from the Replacement Account for any purpose other than for capital replacements and
major repairs to the Crossing on an as needed basis. OWNER shall pay to SMART, annually in
arrears, 18.75% of 1/25th of the actual Crossing Cost, adjusted annually for inflation using the
Construction Cost Index. By way of example, should the Crossing Costs be $700,000,
OWNER’S share of Replacement Costs would be $5250 per year. SMART shall provide an
annual statement to OWNER specifying all deposits made into the Replacement Account and all
expenditures made for Replaccment Costs, Should any replacement cost be the result of damage
or destruction of any equipment as a result of improper use of the Crossing by Owner, Owner
shall pay for that item of repair in addition to its percentage share of Replacement Costs.

(¢)  The Existing Commercial Owners shall pay 75% of the actual cost for
construction of the Crossing which total costs in the aggregate shall not exceed $750,000. Any
costs abave $750,000 will be paid for solely and exclusively by SMART. SMART will invoice
Owner for its percentage payment and will provide a detailed accounting of the actual costs
incurred for the construction of the Crossing along with each invoice. SMART will provide an
initial invoice within thirty (30) days of execution of this Agreement by all Parties. Owner will
pay 50% of 18.75% of the Crossing Costs within thirty (30) days of receiving the initial invoice
from SMART. Notwithstanding Paragraph 5(d) of this Agreement below, Owner will pay 50%
of 18.75% of the Crossing Costs within twelve (12) months of receiving written notice from
SMART that the construction of the Crossing’is complete. The Existing Commercial Owners
are jointly and severally liable for the Crossing Costs. (See Exhibit D)

(d) OWNER shall pay SMART for all billed costs within thirty (30) days of receipt of
billing for said costs.

(¢)  Should SMART, or any successor in interest, cease running passenger rail in this
corridor continuously for more than 12 months, or should the Crossing cease to be used, all funds
remaining in the Replacement Account shall be returned to Owner pro rata with any other
contributing party. Owner shall have reasonable rights to conduct an audit of Maintenance Costs
and/or Replacement Costs no more often than once a year. Should such audit reveal that Owner
has been overcharged or undercharged for any such cost, the discrepancy shall be adjusted by a
correcting payment to or from Owner within 30 days of completion of the audit.

6. OWNER is responsible for notifying SMART in writing of any need by OWNER
for upgrading the vehicular traffic control devices or signs at or near the Crossing, since the
OWNER is most knowledgeable concerning the OWNER’S volume and nature of the vehicular
traffic. In addition, OWNER shall notify SMART of any significant change in OWNER’s

volume or nature of traffic at the crossing,

7. OWNER shall observe and comply with any and all laws, statutes, regulations,
ordinances, orders, covenants, o restrictions (“Legal Requirements”) relating to the use of the
Crossing and the use of the Premises. Should any discharge, leakage, spillage, emission or
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pollution of any type occur upon or arise as a result of OWNER’s use, presence, operations, or
exercise of the rights granted under this Agreement, OWNER shell at its sole expense clean all
property affected thereby, or pay SMART for such cleaning, whether owned or controlled by
SMART or any third persons to the satisfaction of SMART and any govemnmental body having

jurisdiction in the matter.

8. SMART reserves the right, to be exercised by SMART and any other parties who
may obtain written permission or authority from SMART:

(@ To maintain, renew, use, operate, change, modify, and relocate, at its own
expense any existing pipe, power, communication lines and appurtenances and other facilities or
~ structures of like character upon, over, under or across the Premises;

(b) To construct, maintain, renew, use, operate, change, modify, and relocate,
at ifs own expense any tracks or additional facilities or structures upon, over, under, or across the

Premises; or

{c) To use the Premises in any mannet as SMART in its sole discretion deems
appropriate, provided that SMART uses all commercially reasonable efforts to avoid material
interference with the use of the Premises by OWNER for the purpose specified in Section 3

above.

Notwithstanding anything herein to the contrary, SMART ‘shall, at its own cost and
expense, keep the Crossing in good order, repair and condition at all times on and after the
Effective Date during the term hereof and any extensions, in material compliance with all Legal
Requirements and in such a condition to maintain the safety and suitability of the Crossings with
the California Public Utility Commission ("CPUC"). SMART shall take such commercially
reasonable steps necessary to preserve and protect the useful life, utility and value of the

Crossing.

5. It is specifically understood that cables, pipelinés; and other electric and/or fiber
optic transmission lines may be on, about, along, or under the Premises and OWNER agrees that
under no circumstances will OWNER dig in or disturb the surface of the Premises without the

express written consent of SMART.

10.  If desired by OWNER, OWNER may request that SMART install two chases
sufficient to allow OWNER to bring water, sewage, and power under the railroad tracks.
SMART agrees to accommodate such request for two chases at OWNER’s sole cost and
expense, provided SMART can Jegally do so and OWNER obtains all necessary governmental
and regulatory approvals and permits (including a separate license from SMART for the chases),
including, but not limited to, environmental investigation and remediation, permitting, legal
services, construction, SMART administrative costs, and ongoing inspection, maintenance and
repair costs for the chases, and any other costs which may arise out of the installation of two
chases. All work on the Premises to install two chases shall be performed by SMART and
invoices for all such work will be submitted to OWNER for payment within thirty (30) days of

submission,
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11. OWNER, if it so desires, is responsible for constructing and maintaining, at its
sole cost and own expense, a roadway to the Crossing andfor Premises, and related roadway
drainage, in a manner acceptable to SMART and safe for use by any vehicles or equipment.
Nothing contained in this Agreement requires OWNER to construct a roadway to the Crossing
and/or Premises. If SMART requires a road for its own use of the Crossing and/or Premises,
then SMART will bear this related cost at its sole expense

12. OWNER agrees not to interfere with any Crossing gates, farm gates, or barriers.

13,  OWNER shall not obstruct or interfere with the passage of any trains or rail
vehicles. OWNER shall, at its sole cost and expense, perform all activities on and about, and/or
use the Crossing in such a manner as not at any time to be a source of danger to or interference
with the use of present or future tracks, roadbed or property of SMART, or the safe operation
and activities of SMART. Operators of vehicles shall comply with all posted signs. If ordered to
cease using the Crossing at any time by SMART's personnel or other public authorities due to
any hazardous condition, OWNER shall immediately do so and SMART shell remediate any
such hazardous condition as quickly as possible. Notwithstanding the foregoing right of
SMART, the parties agree that SMART has no duty or obligation to monitor OWNER’s use of
the Crossing to determine the safe nature thereof, it being solely OWNER's responsibility to
ensure that OWNER's use of the Crossing is in a safe manner. Neither the exercise nor the
failure by SMART to exercise any rights granted in this Section will alter the liability allocation

provided by this Agreement.

14, OWNER, at its own expense, shall keep the rail flange ways of said Crossing
clear of all obstructions of any kind which may accumulate by virtue of vehicles, equipment, or
from machinery crossing there over of otherwise, and shall remove and keep removed any
vegetation along the rail corridor on each side of the crossing so that the motorists' line of sight
to approaching trains is not jmpaired or obstructed by vegetation. However, nothing contained
herein shall require OWNER to take any actions within any area which has been designated

wetlands by the Army Corps of Engineers.

15.  If at any time during the term of this Agreement, SMART shall desire the use of
its tail corridor in such a manner as would, in SMART's reasonable opinion, be interfered with
by the Crossing, SMART shall make such changes in the Crossing as in the sole discretion of
SMART (but in compliance with all applicable PUC regulations, including Section 7537
California Public Utilities Code) may be necessary to avoid interference with the proposed use of
SMART's rail corridor, including, without limitation, the relocation of the existing Crossing or
the construction of a new Crossing at SMART’s sole cost and expense.

16.  Upon termination of this Agreement, and in compliance with section 7537 of the
California Public Utilities Code, SMART may remove the Crossing and restore the rail corridor
to the condition as of the Effective Date of this Agreement, without incurring any liability to the

OWNER.
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17. OWNER agrees to and shall indemnify and hold harmless SMART, its officers,
agents and employees, from and against any and all claims, demands, losses, damages, causes of
action, suits and liabilities of every kind (including reasonable attorneys' fees, court costs, and
other expenses related thereto) for injury to or death of a person or for loss or damage to any
property, arising out of or in connection with OWNER's performance of its obligations under this
Agreement or out of the operations of or wotk done by OWNER, action taken by OWNER, or
action permitted by OWNER, its subcontractors, invitees, agents or employees. Said indemnity
shall not protect SMART from liability to the extent such loss or damage was caused by
SMART's negligence or willful misconduct.

"SMART", as used in this section, shall include SMART and any successors and
assigns of SMART, and/or any other railroad company that may be lawfully operating upon and
over the tracks, crossing or adjacent to said roadway, and the officers and employees thereof.

OWNER shall provide a defense to SMART, or at SMART's option, reimburse
SMART for its costs of defense, including reasonable attorneys' fees, incurred in defense of such
claims. OWNER acknowledges and agrees that its obligation to defend SMART is: {i) an
immediate obligation, independent of its other obligations hereunder; (ii) applies to any loss
which actually or potentially falls within the scope of this agreement; and (iif) arises at the time
any claim or loss is tendered and continues at all times thereafter. This obligation to defend
arises notwithstanding any alleged negligence or misconduct of SMART, except for such loss or
damage arising from the negligence or willful misconduct of SMART.

SMART shall give OWNER prompt notice of any claim or loss, and the Parties
shall cooperate in the defense of any such claims. OWNER shall seek SMART's prior written
consent to settle or compromise any elaim or loss if OWNER contends that SMART shares in

liability with respect thereto.

18.  All personal property of OWNER, including, but not limited to fixtures,
equipment, or related materials upon the premises, will be at the risk of OWNER only, and
SMART will not be liable for any damage thereto or theft thereof, whether or not due in whole
or in part to the negligence of SMART.

19. OWNER shall, at its sole cost and expense, procure and maintain during the life
of this License liability insurance covering claims of bodily injury, personal injury and property
damage atising out of use of the License issued herein covering the insuring provisions of this
Ticense and the requirement of OWNER to indemnify SMART for limits of liability not less

than:

(a) Commercial General Liability, OWNER shall procure and maintain Commercial
General Liability insurance covering property damage, bodily injury and personal injury using an
occurrence policy form, in an amount no less than $5,000,000 per occurrence, and $10,000,000

annual aggregate.

Said policy shall either include a Railroads CG 24 17 endorsement removing the
exclusion of coverage for bodily injury or property damage arising out of operations within 50
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feet of any railroad property and affecting any railroad bridge, srestle, tracks, roadbeds, tunnel,
underpass or crossing, or provide evidence that said policy does not have any such exclusions.

A follow form Excess Liability policy may be utilized to satisfy the required
fimits of lability under this section.

(b)  Automobile Liability. OWNER shall procure and maintain Automobile Liability
insurance covering bodily injury and property damage in an amount no less than $2,500,000
combined single limit for each occurrence. Said insurance shall include coverage for owned,

hired, and non-owned vehicles

(¢)  The minimum limits of policies of insurance required of OWNER shall in no
event limit the liability of OWNER under this agreement. OWNER'’s insurance shall:

6] name SMART, its officers, and employees as an additional insured;
(i)  beissued by a company having a rating reasonably acceptable to SMART;

(i) be primary insurance to all claims thereunder and provide that any
insurance carried by SMART is excess and non-contributing;

(iv) provide that said insurance shall not be cancelled unless 30 days® prior
notice is given to all insureds; and

W) SMART shall have the right to annually conduct a review of the adequacy
of the insurance requirements provided for in this Section. In the event that SMART should
determine that the requirements of this Section no longer provide adequate protection to
SMART, at SMART’s reasonable discretion, it may require OWNER to obtain such additional
insurance as SMART reasonably deems adequate. A certificate of insurance showing the terms
of coverage and listing SMART as an additional insured shall be attached hereto as Exhibit E.

20. If SMART has a good faith belief that OWNER is not in compliance with the
terms of this Agreement, then SMART shall give a reasonably specific written notice of the
defauit to OWNER and demand that the default be cured within thirty (30) days of the notice. If
OWNER fails to cure the default within thirty (30) days of the notice, or give adequate written
assurance of due performance within thirty (30) days of the notice (in the event more than thirty
(30) days are reasonably required to cure the default, then SMART will notify OWNER in
writing that OWNER remains in breach (the Final Notice), OWNER shall have the right to
initiate an action at the CPUC and/or the Superior Court to contest the Final Notice. SMART
may then terminate this Agreement upon ten (10) days written notice to OWNER, or may, at its
option, choose any other remedies that SMART may have at law or equity. OWNER reserves all
remedies it may have with regard to loss of any access to its property.

2].  SMART shall have the right to terminate this agreement if notified by the CPUC
that the crossing is unsafe or no longer suitable for its intended use. Upon receipt of such notice,
SMART shall' immediately notify OWNER, and proceed to close the Crossing in the manner
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required by the CPUC. Termination of this Agreement hereunder need not comply with any
other terms and conditions of this Agreement. SMART shall promptly notify OWNER of any
notifications, informal or formal, from the CPUC or other authority, of conditions or
circumstances which may lead to a notification of immediate closure, as described above. If
such notification from the CPUC is based on the failure of SMART to properly maintain and/or
inspect the Crossing, SMART shall immediately proceed to comply with any and all orders of
the CPUC. All Parties reserve any and all rights they may have in the event the Crossing is

closed due to an order by the CPUC.

92.  If OWNER fails to surrender to SMART the Premises, upon any termination of
this Agreement, all liabilities and obligations of OWNER hereunder shall continue in effect until
the Premises are surrendered. Termination shall not release OWNER from any liability or
obligation, whether of indemnity or otherwise, resulting from any events happening prior to the

date of termination.

93, Neither OWNER, nor the beirs, legal representatives, SUCCESSOrS OF assigns of
OWNER, nor any subsequent assignee, shall assign or transfer this Agreement or any interest
herein, without the prior written consent and approval of SMART, which approval may not be
unreasonably withheld, conditioned or delayed. Any Assignee must agree to abide by and be
bound by the terms of this Agreement, including but not limited to, the allowed uses, providing
indemnification and providing the insurance required by this Agreement, Notwithstanding the
above, should Owner sell its property to another commercial property owner who intends to
utilize the property for similar commercial purposes consistent with those of the Owner, or
should Owner transfer or assign its rights under this Agreement in connection with a merger,
reorganization, consolidation or sale of all or substantially all of its assets to a parent, subsidiary
or affiliated company or to a subsidiary of a parent company, or should owner assign its rights
for estate planning purposes, such assignment is deemed preapproved by SMART subject to any
new owner executing an assignment of this Agreement and providing SMART a certificate of

insurance as provided for herein.

24,  Any notice required or permitted to be given hereunder by one party to the other
shall be in writing and the same shall be given and shall be deemed to have been served and
given if (1) placed in the United States mail, certified, return receipt requested, or (2) deposited
into the custody of a nationally recognized overnight delivery service, addressed to the party to
be notified at the address for such party specified above or below, or to such other address as the
party to be notified may designate by giving the other party no less than thirty (30) days advance

written notice of such ¢hange in address.

Ifto SMART:

SONOMA-MARIN AREA RAIL TRANSIT DISTRICT
5401 0ld Redwood Highway, Ste. 200

Petaluma, CA 94954
Attention: Laura Giraud, Real Property Manager

If to OWNER:
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Glen Ghilotti

Team Gold, LLC

1656 Middle Rock Road
Petaluma, CA 94952-3608

25.  All questions concerning the interpretation or application of provisions of this
Agreement shall be decided according to the laws of the State of California.

26. To the maximum extent possible, each provision of this Agreement shall be
interpreted in such a manner as to be effective and valid under applicable law, but if any
provision of this Agreement shall be prohibited by, or held to be invalid under applicable law,
such provision shall be ineffective solely to the extent of such prohibition or invalidity, and this
shall not invalidate the remainder or any other provision of this Agreement.

27.  The Parties hereby acknowledge and agree that (a) each party has actively
participated in the drafting and negotiation of this Agreement, (b) each such party has consulted
or has had the opportunity to consult with their own independent counsel relative to matters
contemplated under this Agreement, (c) each party and party's counsel have reviewed the
Agreement, and (d) any rule of construction to the effect that ambiguities are to be resolved
against the drafting party(ies) shall not apply in the interpretation of this Agreement, or any
portions hereof or any amendments hereto.

28. This Agreement is the full and complete agreement between SMART and
OWNER with respect to all matters relating to OWNER’s use of the Crossing, and supersedes
any and all other agreements between the parties hereto relating to OWNER's use of the Crossing
as described herein. However, nothing herein is intended to terminate any surviving obligation of
OWNER or OWNER's obligation to defend and hold SMART harmless in any prior written

agreement between the parties.

29. No person who is not a paty to this Agreement shall have any rights or
obligations as a result of this Covenant. This Agreement is between the parties hereto and no
other person or entity is an express, intended, or implied third party beneficiary hereof.

10,  The exhibits and attachments hereto are hereby incorporated herein by reference

thereto.

_ Exhibit A — Location of Crossing and Improvements
Exhibit B — Permitted Uses of Crossing
Exhibit C — Map of Owners
Exhibit D— Allocation agreement
Exhibit E — Insurance Certificate

[Signature Page Follows]
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SMART:

SONONMAVEARIN @Lﬁm
By: | N \ {

ANSIT DISTRICT -

- Y X
Farhad Mﬁn/som'tan, )
General Manager

President
APPROVEZD AS TO FOHM:

By;

Thotﬁ‘a&é,,@x’égger,
Counsel for OWNER
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Exhibit A

LOCAITON OF CROSSING AND IMPROVEMENTS

i1
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EXHIBIT B

PERMITTED USES OF CROSSING
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Exhibit B

COMMERICAL:

Subject ta the terms and conditions of this Agreement, OWNER shall be permiited to use the at-
grade private roadway crossing of SMART railroad tracks and railroad property at Railroad
Milepost 36.78, in order to access OWNER's property on the east side of the raifroad. Said
access shall be for the ptivate use of the OWNER, and his tenants, employees, agents and
invitees. Said access shall be limited to the passage of persons, vehicles and equipment,
including automobiles, light trucks, heavy trucks and heavy equipment, to and from the property
of the OWNER. All vehicles and equipment shall comply with and observe all posted signs,
watning devices and gales, and in any event shall stop before entering the crossing area and
ascertain that it is safe to proceed across the tracks before crossing.
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EXHIBIT C

MAP OF OWNERS

13
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EXHIBIT D

ALLOCATION AGREEMENT

For purposes of calculating payment of the Crossing Cost, Maintenance Costs and
Replacements Costs, SMART shall be responsible for 25% of the actual Crossing Cost,
Maintenance Costs and Replacement Costs incurred. Subject to the provisions relating to The
Dutra Group and SMART’s approval of a license agreement for an overhead conveyor crossing
the tracks below, the remaining 75% of the actual Crossing Cost, Maintenance Costs and
Replacement Costs shall be equally allocated amongst the four existing commercial property
Owners (Existing Commercial Owners) identified on the map attached hereto as Exbibit C such
that each Bxisting Commercial Owner shall pay 18.75% of that expense. The Existing

Commercial Owners are:

Team Gold, LLC

Henris Investments, LLP

Corto Meno Sand & Gravel, LLC
Peachtree Terrace and The Dutra Group

The Peachtree Terrace parcel is being developed by The Dutra Group for an asphalt batch
plant and as part of the operation needs to construct an overhead conveyor across the tracks to
connect to other property An Application for Encroachment of Air Space for construction of the
conveyor has been submitted to SMART. The Dutra Group, on behalf of Peachtree Terrace, will
participate financially in the Crossing Cost, as provided for in this Agreement, even though it has
not yet obtained final approval of its Use Permit, if, and only if (1) SMART approves Dutra’s
application for the conveyor which SMART shall use it best efforts to complete within 30 days
and (2) SMART supports The Dutra Group’s separate application for the conveyor to the PUC,
including the General Managet’s stating to the PUC that SMART supports the application for the
conveyor. If SMART complies with the foregoing, then Peachtree Terrace will execute the
SMARTS STANDARD AGREEMENT FOR PRIVATE CROSSING
SMART NO. Pvt¥X-0011. :

Subject to the conditions relating to The Dutra Group, above, the Existing Commercial
Owners shall pay 75% of the actual cost for construction of the Crossing which total costs in the
aggregate shall not exceed $750,000. Any costs above $750,000 will be paid for solely and
exclusively by SMART. SMART will invoice Owner fot its percentage payment and will
provide a detailed accounting of the actual costs incurred for the construction of the Crossing
along with each invoice. SMART will provide an initial invoice within thirty (30) days of
execution of this Agreement by all Parties. Owner will pay 50% of 18.75% of the Crossing
Costs within thirty (30) days of receiving the initial invoice from SMART. Owner will pay 50%
of 18.75% of the Crossing Costs within twelve (12) months of receiving written notice from
SMART that the construction of the Crossing is complete. The Existing Commercial Owners are
jointly and severally liable for the Crossing Costs. If any Existing Commercial Owner does not
pay its proportionate share in a timely basis, SMART shall provide written notice to that owner
demanding that payment be made within 10 days with a copy of said notice to the other Existing

14




A.13-09-020 ALJ/DB3/jt2

to the other Existing Commercial Owners. To the extent any onc of the four Existing
Commercial Owners fails or refuses to pay its proportionate share of the Crossing Costs, that
owner shall cease any use of the Crossing and the amount which would have otherwise been
invoiced to that Owner shall be equally divided amongst the other Existing Commercial Owners.
Any Existing Commercial Owner who advances funds on behalf of any other Existing
Commercial Owner shall be entitled to seek full recovery of any such adfhnces with interest at
10% plus all attorney fees incurred in any collection activities to secure su Q

SATED: —@nuory 2 / aotle TEAM GOLD,

DATED: HENRIS INVESTMENTS, LLP
By:
Steve Henris
DATED: CORTO MENO SAND & GRAVEL, LLC
By:.
Eugene B. Cecootti,
Managing Partner
DATED: PEACHTREE TERRACE AND THE DUTRA
GROUP
By:
Bill T. Duira,
Chief Executive Officer
DATED: : SONOMA-MARIN AREA RAIL TRANSIT
DISTRICT

Y

nﬁ,‘_—\

y:
~ Fprbad Mansduria
General Manager
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xtent any one of the four Existing Commercial Owners fails or
refuses to pay its proportionate share of the Crossing Costs, that owner shall cease any use of the
Crossing and the amount which would have otherwise been invoiced to that Owner shall be
equally divided amongst the other Existing Commercial Owners. Any Existing Commercial
Owner who advances funds on behalf of any other Existing Commercial Owner shall be entitled
to sesk full recovery of any such advances with interest at 10% plus all attorney fees incurred in

any collection activities to secute such recovery.

DATED: TEAM GOLD, LLC

Commercial Owners. To the ¢

By:

Glen Ghilotti,
President

DATED: HENRIS INVESTMENTS, LLP

_ By

Steve Henris

DATED: CORTO MENO SAND & GRAVEL, LLC

By:

Bugene B. Ceccotti,
Managing Parthet

PEACHTREE TERRACE AND THE DUTRA

DATED:
GROUP

By:

{1 T Dutra, ~/
hief Executive Officer

SONOMA-MARIN AREA RAIL TRANSIT

DATED:
DISTRICT

By:
Farhad Mansourian,
General Manager

15
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to the other Existing Commercial Owners. To the extent any one of the four Existing
Cornmercial Owners fails or refuses to pay its proportionate share of the Crossing Costs, that
owner shall cease any use of the Crossing and the amount which would have otherwise been
invoiced to that Owner shall be equally divided amongst the other Existing Cominercial Owners.
Any Existing Commercial Owner who advances funds on behalf of any other Existing
Commercial Owner shall be entitled to seek full recovery of any such advances with interest at
10% plus all attorney fees incurred in any collection activities to secure such recovery.

DATED: . TEAM GOLD, LLC
By:
Glen Ghilotti,
President
DATED: HENRIS INVESTMENTS, LLP
By:
,Stevc Henris

paTED: 9% /"'7' /zal(,,»

DATED: PEACHTREE TERRACE AND THE DUTRA
GROUP

By:

Bill T. Dutra,
Chief Executive Officer

DATED: SONOMA-MARIN AREA RAIL TRANSIT
DISTRICT ‘

By:

Farhad Mansourian,
General Manager

15
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to the other Existing Commercial Owners. To the extent any one of the four Existing
Commercial Owners fails or refuses to pay its proportionate share of the Crossing Costs, that
owner shall cease any use of the Crossing and the amount which would have otherwise beenr
invoiced to that Owner shall be equally divided amongst the other Existing Commercial Owners.
Any Bxisting Commercial Owper who advances funds on behalf of any other Existing
Commetcial Owner shall be entitled to seek full recovery of any such advances with interest at
10% plus all attorney fees incurred in any collection activities to secure such recovery.

DATED: TEAM GOLD, LLC
By:
Glen Ghilotti,
President
DATED: HENRIS INVESTMENTS, LP
7
" By: _m) e
Steve Hentis,
General Partner
DATED: CORTO MENO SAND & GRAVEL, LLC
By:
Bugene B. Ceccotti,
) Managing Partner
DATED: PRACHTREE TERRACE AND THE DUTRA
GROUP
By: :
Bill T. Dutra,
Chief Bxecutive Officer
DATED: ' SONOMA-MARIN AREA RAIL TRANSIT
DISTRICT
By:
Farhad Mansoutian,
General Manager

15




A.13-09-020 ALJ/DB3/jt2

EXHIBITE

INSURANCE CERTIFICATES

16
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N OATE (MO VYY) |
ACORD CERTIFICATE OF LIABILITY INSURANCE o

ool
“rHiS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
THE COVERAGE AFFORDED BY THE POLICIES

CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER,

IMPORTANT; § the certificate holder Is an ADDITIONAL INSURED, the policy(las) must have ADDITIONAL INSURED provisions or be endorsed.
Hf SUBRDGATION 13 WAIVED, subject to ths terms and conditions of the policy, certain policles may require an endarssment. A statement on

ihis cartificate doas not confer rights to the certificate holder In lleu of such endorsement(s).
PROSUTER Q‘ED %sw‘?nc?. & Fénancﬂaf S%rvices cﬁgme -l Gonsiruction Certs _ B
\in: r PHONE -
3 Waters Park Brive. Bafiding 3, Suite 100 G 650:488-8365 [[R€. w0 __650-4B8-8556
San Mateo, CA 94403 ADDRESS; ConslructionCerdRequesi@lheabdisam.com
:R(8) AFFORDING COVERAGE NAIC 8
vy theabdioam.com INSURER A : Starr Indemnily & Liabliity Compeny ' 38348
N raam Ghilottl, Inc. INSURER
2531 Petaluma Bivd., South - G
Petaluma CA 94952 INSURER D
INSURERE :
INSURERF
COVERAGES CERTIFICATE NUMBER: 29333080 REVISION NUMBER:
HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD

THIS 1S 10 CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS

CERTIFIGATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN 1S SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED 8Y PAID CLAIMS. |

e TYFE OF INSURANCE Gan| WD POLICY NUMBER A P uMITS
ALy CORMMERCIAL GENERAL LIABILITY v 1000025448151 10/1/2015 |10/1/2016 | gack OCCURRENCE s 4,000,000,
A48 o £
o 'Wl CLAIMS-MADE E/] OCCUR PREMISES [Ea occurconce) | § 360,000
L 1 %.C, U Included MED EXP {Anyonaparson) | § 5.0001
- PERSONALAADVINJURY | § 1,000,000}
| GEN:. AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE s 2,000,000
.| roucy s D LoC PRODUCTS - COMPIOP AGG | § 2,000,060
| OTHER: $
A} AUTONOBILE LIABIITY ) SISIPCA08348915 10/112015 | 10/1/2016 | GONTHEDSINGLELIMIT | ¢ 1,000,009
s AHY AUTO BODLLY INJURY (Per person) | &
P gé%%l?m;w i&aggmeo . BODILY INJURY (Per sccident)| §
: HIRED NON-OWNED PROPERTY DAMAGE s
+/_} AUTOS ONLY AUTOS ONLY | (Por accident) __
$
A | | UMBRELLALIAB | / | goCUR 1000022169 10/1/2015 |10/1/2016 | eACH OCCURRENCE Iy 10,000,000
/ | EXCESS LAB CLAIMS-MADE AGGREGATE s 10,000,000
ozp | RETENTION S ] s
A |WORKERS COMPENSATION 1000001874 1012015 | 10112016 <A OTH-
AND E¥PLOYERS' LIABILITY vin 4 l STATUTE l f ER
ARYPROPRIETORIPARTNERIEXECUTIVE £1. EACH ACCIDENT $ 1,000,000
OFFICERIMEMBER EXCLUDED? D NIA
(Mandaiory in NH) : E.L DISEASE - FA EMPLOYEE] § 1,000,500,
if yos, dascibe under ~ A
BLEERPTION OF OPERATIONS balow E.L DISEASE - POLICY LIMIT | § 1,000,800
b reeRIPTION DF DPERATIONS JLOCATIONS /VEHICLES (ACORD 101, Additloast Remark duls, may be eitachod If mera space I6 raquirad)
R Privals crossing agreement/contract, atnear 2531 Pelaluma Blvd. So., Pelaluma, CA 94952,
senoma-Marin Area Rall Transit , IUs officars, and employees are named additional insured as respacts lo general Habllily and sulo Tiabliity
pe- the atlached endorsements. Goverage Is primary and non-contributory per the allached endorssments,
1 *30 days wrilten rotlce of cancellation, excepl 10 days for nonpayment applies to all policles.
CERTIFICATE HOLDER : CANGELLATION
. \ SHOULD ANY OF THE ABOVE DESGRIBED POLICIES BE CANCELLED BEFORE
?%}QFV;;F"MM“ Area Rall Transit THE EXPIRATION DATE THERCOR, NOTICE WILL BE DELIVERED M
SMA CCORDANCE WITH THE POLICY PROVISIONS.
| 5401 Old Redwood Highway, Sulte 200
i Petaluma CA 94954
; AUTHORIZED REPRESENTATIVE @ g i
! : Rod Sockolov )
© 1988-2015 ACORD CORPORATION. Al rights reserved,
ACORD 25 (2016/03) The ACGORD name and logo are registered marks of ACORD

Tonya Nartwell | 4/4/2016 1:33:36 PH {por) | Page t of 9

29333080 l 2015-2016 Master GL-Auto-XS§-HC-PROP-POLL 1
y imsued certificates.

his certificate cancels and suparsedes ALL pravious
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starr Indemnity & Liability Company
Dallas, TX 1-866-619-2522

ADDITIONAL INSURED- OWNERS, LESSEES, OR
CONTRACTORS - SCHEDULED PERSON OR
ORGANIZATION

Policy Number: Effective Date: at 12:01 AM.
Named Insured:

1000025448151 101172015
rhis endorsement modifies insurance provided under the following:
Team Ghilolt;, Inc.

COMMERCIAL GENERAL LIABILITY COVERAGE FORM
SCHEDULE

NAME OF PERSON OR ORGANIZATION: Where required by written contract

{If no entry appears above, inférmaﬁon required to complete this endorsement will be shown In

the Declarations as applicable to the endorsement.)

A, SECTION 1l -WHO IS AN INSURED is amended to include as an insured;

The person or organization shown in the schedule, but only wilh respect to liability
arising out of your ongoing operations performed for thal additional insured.

B. With respect to the insurance afforded to these additional insureds, SECTION | -
COVERAGES, COVERAGE A - BODILY INJURY AND PROPERTY DAMAGE
LIABILITY, 2. -Exclusions, is amended to include the following additional exclusion;

This insurance does not apply to "bodily injury” or "property damage" occurring after:

{1y all work, including materials, paris or equipment furnished in connection with
such work, on the project (other than service, maintenance or repairs) to be
performed by or on behalf of the additional insured(s) at the site of the covered
operations has been compleled; or,

(2) that portion of "your work" out of which the Injury or damage arises has been put to
ts intended use by any person or organization other than another
contractor or subcontractor engaged in performing operations for a principal
as a part of the same project.

0G 180 (04/12) Page 1 of 2
Copyright © C, V. Starr & Company and Starr Indemnity & Liability Company. Allrights reserved.
Includes copyrighted material of IS0 Properties, inc., used with lts parmission.

25333080 | 20L6-201€ Haster GL-Auto-X5-HC-PROP-POLL i Tonya Hartwell | 4/4/2036 1:33:36 PH {epr} | Page 2 ok §
hip carziflcate rancels and suparsedes ALL praviously josued cortificatas.
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Starr Indemnity & Liability Company

Dallas, TX 1-866-519-2622

All other terms and conditions remaln unchanged.

Signad for STARR INDEMNITY & LIABILITY COMPANY

%’//ﬁ/u/ kil €. Rlopalis
Nehemizh E. Ginsburg, Generaf/Counsel

Charies H. DangeloZPresident

065 180 (04/12) : Page 2 of 2
Copyright © C. V. Starr & Company and Starr Indemnily & Liabliity Company. All rights reserved.

Includes copyrighted matarial of 1ISO Propertles, inc., used with Its parmission.

POLL | Tonya Haxtwell | 4/4/2018 1133:36 oM {ppr) | Page 3 of 8
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23
51

15 Starr Indemnity & Liability Company

Dallas, TX 1-866-519-2522

Primary and Non-Contributory Condition

Policy Number: 1000025448151 Effective Date: 10/1/2015  at 12:01 AM.
Named Insured: Team Ghilott, inc.

This endorsement modifies insurance provided under the:

Commaerclal General Liability Coverage Part

A. 3ECTION IV - CONDITIONS, condition 4. Other Insurance is amendad as foliows:

1. The following is added ta paragraph 4.a. of the Other Insurance condition:

This insurance is primary insurance as respecis our coverage to the additional insured, where the written
contract or written agreement requires that this insurance be primary and non-contributory. In that
evenl, we will not seek contribution from any other Insurance policy available to the additional insured
on which the additional insured is a Named insured.

ALL OTHER TERMS AND-CONDITIONS REMAIN UNCHANGED.

Signed for STARR INDEMNITY & LIABILITY COMPANY

) st .
T harles H. DangeloZPresident Nehemiah E. Ginsburg, GenerajjCounse

oG 107 {04/11) Page 1 of 1
Copyright © C. V. Starr & Company and Starr Indemnity & Liability Company. Al rights reserved.
Includes copyrighted materlal of 1SO Properties, Inc., used with its permission.

29333980 | 2015-2016 Macter Gh-Auto-XS-HC- PROF-POLL | Tonya Haxtwall |} 4/4/2016 1:33:36 PH {ror} | Page 4 of 9
qnie certificate cancels and supereedes ALL previously isnued cartificates.
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Starr Indemnity & Liability Company

Dallas, TX 1-866-519-2522

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

Policy Number:SISIPCA08348915 Effective Date: 10/4/2016 at 12:01 AM
Named Insured:Team Ghilott, Inc.

ADDITIONAL INSURED - WHERE REQUIRED UNDER
CONTRACT OR AGREEMENT

This policy is amended as follows:
BUSINESS AUTO COVERAGE FORM
SCHEDULE

ADDITIGNAL INSURED

ANY PERSON OR ORGANIZATION FOR WHOM YOU ARE CONTRACTUALLY BOUND TO PROVIDE
ADDITIONAL INSURED STATUS BUT ONLY TO THE EXTENT OF SUCH PERSON OR
ORGANIZATIONS LIABILITY ARISING OUT OF THE USE OF A COVERED "AUTO”

l. SECTION It — LIABILITY COVERAGE A. Coverage, 1. Who is Insured, is amended
to add:

d.  Any person or organization, shown in the schedule above, to whom you become obligated to
include as an additional insured under this policy, as a result of any contract or agreement
you enter into which requires you to furnish insurance 1o that person or organization of the
type provided by this policy, but only with respect to liablity arising out of use of a covered
“auto”, However, the insurance provided will not exceed the lesser of:

(1) The coverage and/or limits of this policy, or

{2) The coverage and/or limits required by said contract or agreement.

SICA 1016 (02/12) . Page 1 of 2
Copyright @C, V. Starr & Company and Starr Indemnity & Liabillty Company. All rights raserved.
fncludes copyrighted material of 1SO Propertles, Inc., used with Its permlission.

9323080 ] 2005-2015 Hpstex GL-Autg-XS-HC-PROF-FOLL ] Tonys Hartwell | 4/4/2016 1:33:36 Pn (PDT} | page 5 of 9
Taie tertificate canccle and aupexaedes ALL previcusly issued cextiticates.
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Starr Indemnity & Liability Company

Dallas, TX 1-866-519-2522

Bigned for STARR INDEMNITY & LIABILITY COMPANY

T Dl Dionind & Binelion

{‘harles H. Dangelo resident Nehemiah E. GInsburg, General{Counsel

SINA 1016 (02/12) Page 2 of 2
Copyright © G, V. Stary & Company and Starr indamnity & Liabliity Company. All rights reservad.

includes copyrighted material of ISO Properties, Ine., used with Its permission.

.POLL | Tonya Hartwell | 4/4/2016 1:32:36 PM (o7} | Page 5 of 9
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viously issued certificates.

This csxtificsta cancels and supersedes ALL pre
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\ Starr Indemnity & Liability Company

Dallas, TX 1-866-519-2522

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

INSURANCE PRIMARY AS TO CERTAIN
ADDITIONAL INSUREDS

Policy Number: SiSiPCA08348915 Effective Date: 1071/2015 at 12:01 AM

Named Insured: Team Ghilotti, Inc.

This policy is amendad as follows:
BUSINESS AUTO COVERAGE FORM

Section IV - Business Auto Condltions, B., General Conditions, 5., Other Insurance, ¢., is
amended by the addilion of the following sentence:

The insurance afforded under this policy to an additional insured will apply as primary insurance for
such additional insured where so required under an agreement executed prior {o the date of
accident. We will not ask any insurer that has issued other insurance to such additional insured ta

contribute to the settlement of loss arising out of such accident.

All other terms and conditions remain unchanged.

Signed for STARR INDEMNITY & LIABILITY COMPANY

ERaries H. Dangelo,“President Nehemiah E. Ginsourg, General{Counsel

SICA 1017 (02/12) Page 1 of 1
Copyright @ C. V., Starr & Company and Starr Indemnity & Liability Company. All rights reserved.
Includes copyrighted material of 1ISO Propertles, Inc,, used with its permission.

29133080 | 2015-2016 Nester GL-Auto-X8-HC-PROP-POLL 1 Tonya Hartwell | 4/4/2016 1:33:36 £ {PDT) | Page 7 of 3
This cerxtificate cancels and supersedes ALL previously issued certificates.
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POLICY NUMBER: SISIPCA08348915 . COMMERCIAL AUTO
CA20701613

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

COVERAGE FOR CERTAIN OPERATIONS
IN CONNECTION WITH RAILROADS

This endorsement modifies Insurance provided under the following:

AUTO DEALERS COVERAGE FORM
BUSINESS AUTO COVERAGE FORM
MOTOR CARRIERS COVERAGE FORM

With respect to co\)emge provided under this endorsement, the provisions of the Coverage Form apply unisss
maodified by the endorsement.

This endorsement changss the policy effective on the inception date of the palicy unless another dale Is Indicated
below.

Nemed Insured: TEAM GHILOTTI, INC,
Endoreement Effective Date:  10/1/2015

SCHEDULE

Scheduled Rallroad Deslgnated Job Site
Al raliroads where required by wrillen contract All raiiroads where required by written contract

Information required to complete this Schedule, If not shown above, will be shown In the Declarations.

With respect to the use of a covered “aule” in
operatlons for or affecting a raliroad designated in the
Schedule at a Designated Job Site, the lwo
exceptions contalned In the definition of “Insured
contrac” relating to construction or demolition
operations performed within 50 feet of a reilrond do
not apply.

CA 20701013 @ Insurance Services Office, Ing,, 2011 Page 1 of1

22333080 | 301£-2016 Hostexr Gl-Auto-X5-HC-PROP-POLL | Tonya Hartwell | #/4/2016 1133136 PM (PDT) | Page B of 9
Itda certificste cancels amd supersedes ALl previously issued certificates.
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POLICY NUMBER: 1000025448151

COMMERCIAL GENERAL LIABILITY
CG 2417 10 01

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

CONTRACTUAL LIABILITY — RAILROADS

This endorsement modifles Insurance provided under the following:

COMMERGIAL GENERAL LIABILITY COVERAGE PART
SCHEDULE

Ssheduled Railroad:
Al railroads where required by written contact

Designated Job Site:
All rallroads where required by written contact

{1 no entry appears above, information required to complete this endorsement will be shown in the Declarations
59 applicabie to this endorsement.)

With respect to operations performed for, or affecling,
3 Scheduled Rallroad at a Designaled Job Site, the
definition of “insured contract" In the Definitions
section is replaced by the following:

FIREETET N
This sayxtll

8. "Insured Contract" means:

a.

b.

.

€.

O3 24471004

A contract for a lease of premises. However,
that portion of the contract for a lease of
premises that indemnifies any person or
crganization for damage by fire to premises
while rented to you or temporarily occupled by
you with permission of the owner is not an
"insured contract’;

A sidetrack agreement;

1. Any easement or license agreement;

An obligation, as required by ordinance, to
indemnify a municipality, except in connection
with work for a municipality,

An elevator maintenance agreement;

That part of any other contract or agreement
pertaining fo your business (including an
indernnification of a municipality In connection
with work performed for a municipality) under

which you. assume the tfort liability of another
party fo pay for "bodily injury” or "property
damage" to a third person or organization. Tort
llabllity means a liability that would be imposed
by law in the absence of any contract or
agreement.

Paragraph f. does not include that part of any contract
or agreement:

(1) That indemnifies an architect, engineer or
surveyor for injury or damage arising out of:

(a) Preparing, approving or failing to prepare or
approve maps, shop drawings, opinions,
reports, surveys, field orders, change orders or
drawings and specifications; or

(b) Giving directions or Instructions, or falling tfo
give them, if that is the primary cause of the
injury or damage;

(2) Under which the insured, if an architect, engineer
or surveyor, assumes liability for an Injury or
damage arising out of the insured's rendering or
failure to render professional services, Including
those listed in Paragraph (1) above and
supervisory, inspection, architectural or
engineering activities.

© IS0 Froperties, Inc., 2000 Page 1 of 1

25152016 Master GL-Auto-X8-HC-PROF-POLL [ Tonya Hartwell | 4/4/2018 1:32:35 PH {rer) | Page 8 of 9
feate canceln and supersedes ALL previously issued cextificates.

(End of Attachment A)
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SMARTS STANDARD LICENSE AGREEMENT FOR PRIVATE CROSSING
SMART NO. PvtX-0009

This Agreement ("Agreement"), is made this '/‘:Z-”J day of A 20lls (the
Effective Date") by and between the Sonoma-Marin Area Rail Transit District (“SMART?), and
Henris Investments, LP, a California Limited Partnership ("OWNER ").

NOW THEREFORE, in consideration of the mutual covenants contained herein, the
perties agree to the following:

i SMART hereby issues to OWNER a non-exclusive license to use, upon the terms
an¢ conditions set forth below, in strict accordance with the location and improvements approved
by SMART, which are attached hereto as Exhibit A and made a part hereof, an at grade crossing
across the right of way and rail corridor of SMART at or near Milepost 36.78 (“Premises”)
solely for the purposes specified in Section 3. Owner expressly acknowledges and agrees that
the at-grade crossings located at Milepost 36.87 and Milepost 35,81 will be permanently closed

‘and consolidated into a single at-grade crossing located at Milepost 36.78, and Owner expressly
waives any claims, right, title ov interest of any kind or nature it may have now or in the future to
utilize any at-grade crossing located at Milepost 36.87 or Milepost 35.81. For convenience, said
Crossing, including the crossing surface and all appurtenances thereto between the ends of
railroad ties, cattle guards, farm gates or barriers, drainage facilities, traffic signs or devices,
identification signs approved by SMART, whistling posts, or other appurtenances, if any, are
hereinafter collectively referred to as the “Crossing.” The term of this Agreement shall be for a
period of twenty (20) years from the Effective Date so long as OWNER remains in compliance
with the terms and conditions of the Agreement, subject to the termination provisions set out in
Sections 21, 22 and 23, below. OWNER shall have the option to renew the Agreement beyond
the initial period of Twenty (20) Years for two additional periods of five (5) years each.
OWNER shall exercise each option by providing written notice of OWNER's exercise of the
option to SMART at least six months prior to the expiration of the term then in cffect. After the
expiration of the 20 year term, and any applicable options, this Agreement shall automatically
renew thereafter on a year-to-year basis based on the same terms and conditions as set forth

herein,

2. OWNER shall not disturb any improvements of SMART or SMART's existing
lessees, licensees, easement beneficiaties or lien holders, if any, or interfere with the use of such

improvements.

3. It is expressly stipulated that the Crossing is to be a strictly private one, to be

solely used for the purpose set forth in Exhibit B. The Crossing is not intended for and shall not

~ be for public use. The OWNER, without expense to SMART, will take any and all necessary
aclion to preserve the private character of the Crossing and prevent its use as a public road.

4. If in the future, OWNER desires to change the size of or nature of the Crossing to
accommodate development of OWNER'’s property on the east side of the Premises, OWNER
may request such Crossing Change from SMART. SMART agrees to accommodate such change
at QWNER’s sole cost and expense, provided it can legally do so and OWNER obtains all
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necessary governmental and regulatory approvals and permits, including but not limited to

environmental investigation and remediation, permitting, legal services, construction, SMART
administrative costs, and ongoing crossing inspection, maintenance and repair costs for the
upgraded crossing, and any other costs which may arise out of the Crossing Change. All
Crossing Change work on the Premises shall be performed by SMART and invoices for all such
work will be submitted to OWNER for payment within thirty (30) days of submission.

S. There will be an initial capital expense with regard to the installation of the
Crossing (the Crossing Cost), annual inspection, maintenance and minor repair expenses for the
Crossing (Maintenance Costs) as well as major repair expenses (repairs exceeding $5,000.00)
and replacement costs over time of the components of the Crossing (Replacement Costs),
sometimes collectively referred to as the License Fees. For purposes of calculating payment of
the Crossing Cost, Maintenance Costs and Replacements Costs, SMART shall be responsible for
25% of the actual Crossing Cost, Maintenance Costs and Replacement Costs incurred. Subject to
the conditions set forth in Exhibit D relating to The Dutra Group and SMART’s approval of a
license agreement for an overhead conveyor crossing the tracks, the remaining 75% of the actual
Crossing Cost, Maintenance Costs and Replacement Costs shall be equally allocated amongst the
four existing commercial property Owners (Existing Commetcial Owners) identified on the map
attached hereto as Exhibit C, such that each Existing Commercial Owner shall pay 18.75% of
that expense. Other property Owners that will utilize the Crossing are shown as "Other Owners"
on Exhibit C. SMART shall be solely responsible to make sure that all "Other Owners"
contribute to Crossing Cost, Maintenance Costs and Replacement Costs as SMART deems
appropriate. If in the future other non listed new owners utilize the Crossing, or if any Other
Owner materially changes its use of the Crossing, the License Fees shall be adjusted and/or
reallocated to fairly distribute the expense amongst all parties. If the parties cannot otherwise
agree to such adjustment and/or reallocation, it shall be subject to determination by the CPUC.

(a) (1) OWNER shall pay SMART, annually in arrears, 18.75% the actual
Maintenance Costs of the Crossing. Costs may include, but are pot limited to the actual costs of
inspection, maintenance and repair of the private crossing which total expsnse for all Owners
SMART estimates will be in the range of $6,500.00 per year, although actual costs may vary.
Maintenance Costs shall not include required costs for rail inspection that SMART would still

incur if no Crossing was installed.

3] SMART shall notify OWNER in advance of planned maintenance or repairs
expected to cost $5,000.00 or more.

(3) SMART shall bill OWNER the Maintenance Costs incurred during SMART's
prior fiscal year (July 1- June 30), no later than September 1 following the end of the prior fiscal
year, If the initial, or any other term of this Agreement shall be less than an entire fiscal year,
OWNER will be billed only for the applicable pro-rata portion of the Maintenance Costs for that
year. SMART shall provide a detailed accounting of all Maintenance Costs incurred which shall
be provided to OWNER annually with the invoice for the preceding year.

(b)  Replacement Costs shall be calculated based on the actual Crossing Cost
amortized over 25 years, not to exceed §750,000 (for the initial installation. of the Crossing).
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Once the Crossing is installed, and the actual Crossing Cost is determined, the parties shall
execute an amendment to this Agreement setting forth the actual Crossing Cost. SMART shall
maintain a separate bank account for this Crossing into which Replacement Costs shall be
deposited and separately maintained (the Replacement Account). SMART shall not use any
money from the Replacement Account for any purpose other than for capital replacements and
major repairs to the Crossing on an as needed basis. OWNER shall pay to SMART, annually in
arrears, 18.75% of 1/25th of the actual Crossing Cost, adjusted annually for inflation using the
Construction Cost Index. By way of example, should the Crossing Costs be $700,000,
OWNER’S share of Replacement Costs would be $5250 per year. SMART shall provide an
annual statement to OWNER specifying all deposits made into the Replacement Account and all
expenditures made for Replacement Costs. Should any replacement cost be the result of damage
or destruction of any equipment as a result of improper use of the Crossing by Owner, Owner
shall pay for that item of repair in addition to its percentage share of Replacement Costs.

(c) The Existing Commercial Owners shall pay 75% of the actual cost for
construction of the Crossing which total costs in the aggregate shall not exceed $750,000. Any
costs above $750,000 will be paid for solely and exclusively by SMART. SMART will invoice
Owner for its percentage payment and will provide a detailed accounting of the actual costs
incurred for the construction of the Crossing along with each invoice.. SMART will provide an
initial invoice within thirty (30) days of execution of this Agreement by all Parties. Owner will
pay 50% of 18.75% of the Crossing Costs within thirty (30) days of receiving the initial invoice
from SMART. Notwithstanding Paragraph 5(d) of this Agreement below, Owner will pay 50%
of 18.75% of the remaining Crossing Costs within twelve (12) months of receiving written notice
from SMART that the construction of the Crossing is complete. ~ The Existing Commercial
Owners ate jointly and severally liable for the Crossing Costs. (Ses Exhibit D)

(d) OWNER shall pay SMART for all billed costs within thirty (30) days of receipt of
billing for said costs. ‘

(e) Should SMART, or any successor in interest, cease running passenger rail in this
comridor continuously for more than 12 months, or should the Crossing cease to be used, all funds
remaining in the Replacement Account shall be returned to Owner pro rata with any other
contributing party. Owner shall have reasonable rights to conduct an audit of Maintenance Costs
and/or Replacement Costs no more often than once a year. Should such audit reveal that Owner
has been overcharged or undercharged for any such cost, the discrepancy shall be adjusted by a
correcting payment to or from Owner within 30 days of completion of the audit.

6. OWNER is responsible for notifying SMART in writing of any need by OWNER
for upgrading the vehicular traffic control devices or signs at or near the Crossing, since the
OWNER is most knowledgeable concerning the OWNER’S volume and nature of the vehicular
traffic. In addition, OWNER shall notify SMART of any significant change in OWNER’s

volume or nature of traffic at the crossing.

7. OWNER shall obsetve and comply with any and all laws, statutes, regulations,
ordinances, orders, covenants, or restrictions (“Legal Requirements”) relating to the use of the
Crossing and the use of the Premises. Should any discharge, leakage, spillage, emission or
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pollution of any type occur upon or arise as a result of OWNER’s use, presence, operations, or
exercise of the rights granted under this Agreement, OWNER shall at its sole expense clean all
property affected thereby, or pay SMART for such cleaning, whether owned or controlled by
SMART ot any third persons to the satisfaction of SMART and any governmental body having

jurisdiction in the matter.

8. SMART reserves the right, to be exercised by SMART and any other parties who
may obtain written permission or authority from SMART:

" (@  To maintain, renew, use, operate, change, modify, and relocate, at its own
expense any existing pipe, power, communication lines and appurtenances and other facilities or
structures of like character upon, over, under or across the Premises;

) To construct, maintain, renew, use, operate, change, modify, and relocate,
at Its own expense any tracks or additional facilities or structures upon, over, under, or across the

Premises; or

‘ (¢)  To use the Premises in any manner as SMART in its sole discretion deems
appropriate, provided that SMART uses all commercially reasonable efforts to avoid material
interference with the use of the Premises by OWNER for the purpose specified in Section 3

ahove.

Notwithstanding anything herein to the contrary, SMART shall, at its own cost and
expense, keep the Crossing in good order, repair and condition at all times on and after the
Effective Date during the term hereof and any extensions, in material compliance with all Legal
Requirements and in such a condition to maintain the safety and suitability of the Crossings with
the California Public Utility Commission ("CPUC"). SMART shall take such commercially
reasonable steps necessary to preserve and protect the useful life, utility and value of the

Crossing.

9. - It is specifically understood that cables, pipelines, and other electric and/or fiber
optic transmission lines may be on, about, along, or under the Premises and OWNER agrees that
under no citcumstances will OWNER dig in or disturb the surface of the Premises without the

express written consent of SMART.

10.  If desired by OWNER, OWNER may request that SMART install two chases
sufficient to allow OWNER to bring water, sewage, and power under the raiiroad tracks.
SMART agrees to accommodate such request for two chases at OWNER’s sole cost and
expense, provided SMART can legally do so and OWNER obtains all necessary governmental
and regulatory approvals and permits (including a separate license from SMART for the chases),
including, but not limited to, environmental investigation and remediation, permitting, legal
services, construction, SMART administrative costs, and ongoing inspection, maintenance and
repair costs for the chases, and any other costs which may arise out of the installation of two
chases. All work on the Premises to install two chases shall be performed by SMART and
invoices for all such work will be submitted to OWNER for payment within thirty (30) days of

submission.
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11,  OWNER, if it so desires, is responsible for constructing and maintaining, at its
a roadway to the Crossing and/or Premises, and related roadway
drainage, in a manner acceptable to SMART and safe for use by any vehicles or equipment.
Nothing contained in this Agreement requires OWNER to construct 2 roadway to the Crossing
and/or Premises. If SMART requires a road for its own use of the Crossing and/or Premises,

then SMART will bear this related cost at its sole expense

sole cost and own expense,

12. OWNER agrees not to interfere with any Crossing gates, farm gates, or barriers.

13. OWNER shall not obstmc{ or interfere with the passage of any trains or rail
vehicles. OWNER shall, at its sole cost and expense, perform all activities on and about, and/or

use the Crossing in such a manner as not at any time to be a source of danger to or interference

with the use of present or future tracks, roadbed or property of SMART, or the safe operation
«nd activities of SMART. Operators of vehicles shall comply with all posted sigps. If ordered to

cease using the Crossing at any time by SMART's personnel or other public authorities due to
any hazardous condition, OWNER shall immediately do so and SMART shall remediate any
such hazardous condition as quickly as possible. Notwithstanding the foregoing right of
SMART, the parties agree that SMART has no duty or obligation to monitor OWNER’s use of
the Crossing to determine the safe nature thereof, it being solely OWNER’s responsibility to
ensure that OWNER's use of the Crossing is in a safe manner. Neither the exercise nor the
failure by SMART to exercise any rights granted in this Section will alter the liability allocation

provided by this Agreement.

14. OWNER, at its own expense, shall keep the rail flange ways of said Crossing

clear of all obstructions of any kind which may accumulate by virtue of vehicles, equipment, or

from machinery crossing there over ot otherwise, and shall remove and keep removed any

vegetation along the rail corridor on each side of the crossing 50 that the motorists' line of sight
to approaching trains is not impaired or obstructed by vegetation. However, nothing contained
herein shall require OWNER to take any actions within any area which has been designated

wetlands by the Army Corps of Engineers,

15.  If at any time during the term of this Agreement, SMART shall desire the use of
s reasonable opinion, be interfered with

its rail corridor in such a manner as would, in SMART'
by the Crossing, SMART shall make such changes in the Crossing as in the sole disorstion of
SMART (but in compliance with all applicable PUC regulations, including Section 7537
California Public Utilities Code) may be necessary to avoid interference with the proposed use of
SMART's rail corridor, including, without limitation, the relocation of the existing Crossing or

+he construction of a new Crossing at SMART’s sole cost and expense.

16.  Upon termination of this Agreement, and in compliance with section 7537 of the
~alifornia Public Utilities Code, SMART may remove the Crossing and restore the rail corridor
+o the condition as of the Effective Date of this Agreement, without incurring any liability to the

OWNER.
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17. OWNER agrees to and shall indemnify and hold harmless SMART, its officers,
agents and employees, from and against any and all claims, demands, losses, damages, causes of
action, suits and liabilities of every kind (including reasonable attorneys' fees, court costs, and
other expenses related thereto) for injury to or death of a person or for Joss or damage to any
property, arising out of or in connection with OWNER’s performance of its obligations under this
Agreement or out of the operations of or work done by OWNER, action taken by OWNER, or
action permitted by OWNER, its subcontractors, invitees, agents or employees. Said indemnity
shall not protect SMART from liability to the extent such loss or damage was caused by

SMART's negligence or willful misconduct.

"SMART", as used in this section, shall include SMART and any successors and

assigns of SMART, and/or any other railroad company that may be lawfully operating upon and
over the tracks, crossing or adjacent to said roadway, and the officers and employees thereof.

OWNER shall provide a defense to SMART, or at SMART's option, reimburse
SMART for its costs of defense, including reasonable attorneys' fees, incurred in defense of such
olaims. OWNER acknowledges and agrees that its obligation to defend SMART is: (i) an
‘mmediate obligation, independent of its other obligations hereunder; (ii) applies to any loss
which actually or potentially falls within the scope of this agreement; and (i) arises at the time
any claim or loss is tendered and continues at all times thereafter. This obligation to defend
arises notwithstanding any alleged negligence or misconduct of SMART, except for such loss or
damage arising from the negligence or willful misconduct of SMART.

SMART shall give OWNER prompt notice of any claim or loss, and the Parties
chall cooperate in the defense of any such claims. OWNER shall seesk SMART's prior written
consent to settle or compromise any claim or loss if OWNER contends that SMART shares in

liability with respect thereto,

18. All personal property of OWNER, including, but not limited to fixtures,
equipment, or related materials upon the premises, will be at the risk of OWNER only, and
SMART will not be liable for any damage thereto or theft thereof, whether er not due in whole

or in part to the negligence of SMART.

19. OWNER shall, at its sole cost and expense, procure and maintain during the life
of this License liability insurance covering claims of bodily injury, personal injury and property
damage arising out of use of the License issued hetein covering the insuring provisions of this
License and the requirement of OWNER to indemnify SMART for limits of liability not less

than:
(a)  Commercial General Liability,. OWNER shall procure and maintain Commercial

(ieneral Liability insurance covering property damage, bodily injury and personal injury using an
occurrence policy form, in an amount no less than $5,000,000 per occurrence, and $10,000,000

annual aggregate,

Said policy shall either include a Railroads CG 24 17 endorsement removing the
exclusion of coverage for bodily injury or property damage avising out of operations within 50




A.13-09-020 ALJ/DB3/jt2

and affecting any railroad bridge, trestle, tracks, roadbeds, tunnel,

feet of any railroad property
de evidence that said policy does not have any such exclusions.

underpass or crossing, or provi

A follow form Excess Liability policy may be utilized to satisfy the required
limits of lability under this section.

(b)  Automobile Liability. OWNER shall procure and maintain Automobile Liability
insurance covering bodily injury and property damage in an amount no less than $2,500,000
combined single limit for each occurrence. Said insurance shall include coverage for owned,

hired, and non-owned vehicles

(¢)  The minimum limits of policies of insurance required of OWNER shall in no
event limit the liability of OWNER under this agreement. OWNER’s insurance shall:

0 name SMART, its officers, and employees as an additional insured;
()  be issued by a company having a rating reasonably acceptable to SMART;

(iii) be primary insurance to all claims thereunder and provide that any
insurance cartied by SMART is excess and non-contributing;

(iv)  provide that said insurance shall not be cancelled unless 30 days’ prior
notice is given to all insureds; and

) SMART shall have the right to annually conduct a review of the adequacy
of the insurance requirements provided for in this Section. In the event that SMART should
determine that the requirements of this Section no longer provide adequate protection to

SMART, at SMART’s reasonable discretion, it may require OWNER to obtain such additional

insurance as SMART reasonably deems adequate. A certificate of insurance showing the terms
of coverage and listing SMART as an additional insured shall be attached hereto as Exhibit E.

20.  If SMART has a good faith belief that OWNER is not in compliance with the
terms of this Agreement, then SMART shall give a reasonably specific written notice of the
default to OWNER and demand that the default be cured within thirty (30) days of the notice. If
OWNER. fails to cure the default within thirty (30) days of the notice, or give adequate written
assurance of due performance within thirty (30) days of the notice (in the event more than thirty
(30) days are reasonably required to cure the default, then SMART will notify OWNER in
writing that OWNER remains in breach (the Final Notice). OWNER shall have the right to
initiate an action at the CPUC and/or the Superior Cowrt to contest the Final Notice. SMART
may then terminate this Agreement upon. ten (10) days written notice to OWNER, or may, at its
aption, choose any other remedies that SMART may have at law or equity. OWNER reserves all
remedies it may have with regard to loss of any access to its property.

91, SMART shall have the right to terminate this agreement if notified by the CPUC
that the crossing is unsafe or no longer suitable for its intended use. Upon receipt of such notice,
AMART shall immediately notify OWNER, and proceed to close the Crossing in the manner
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rmination of this Agreement hereunder need not comply with any
f this Agreement. SMART shall promptly notify OWNER of any
notifications, informal or formal, from the CPUC or other authority, of conditions or
circumstances which may lead to a notification of immediate closure, as described above. If
such notification from the CPUC is based on the failure of SMART to properly maintain and/or
inspect the Crossing, SMART shall immediately proceed to comply with any and all orders of
the CPUC. All Parties reserve any and all 1ights they may have in the event the Crossing is

closed due to an order by the CPUC.

required by the CPUC, Te
other terms and conditions o.

22, If OWNER fails to surrender to SMART the Premises, upon any termination of
this Agreement, all liabilities and obligations of OWNER hereunder shall continue in effect until
the Premises are surrendered, Termination shall not release OWNER from any liability or
obligation, whether of indemnity or otherwise, resulting from any events happening prior to the

date of termination.

53.  Neither OWNER, nor the heirs, legal representatives, successors or assigns of
OWNER, nor any subsequent assignee, shall assign or transfer this Agreement or any interest
herein, without the prior written consent and approval of SMART, which approval may not be
unreasonably withheld, conditioned or delayed. Any Assignee must agree to abide by and be
bound by the terms of this Agreement, including but not limited to, the allowed uses, providing
indemnification and providing the insurance required by this Agreement. Notwithstanding the
above, should Owner sell its property to another commercial property owner who intends to
utilize the property for similar commercial purposes consistent with those of the Owner, or
should Owner transfer or assign its rights under this Agreement in connection with a merger,
reorganization, consolidation or sale of 21l ot substantially all of its assets to a parent, subsidiary

or affiliated company or to a subsidiary of a parent company, or should owner assign its rights

for estate planning purposes, such assignment is deemed preapproved by SMART subject to any

new owner executing an assignment of this Agreement and providing SMART a certificate of
insurance as provided for herein.

24, Any notice required or permitted to be given hereunder by one party to the other
shall be in writing and the same shall be given and shall be deemed to have been served and
aiven if (1) placed in the United States mail, certified, return receipt requested, or (2) deposited
it the custody of a nationally recognized overnight delivery service, addressed to the party to
be notified at the address for such party specified above or below, or to such other address as the
party to be notified may designate by giving the other party no less than thirty (30) days advance

written notice of such change in address.

Ifto SMART:

SONOMA-MARIN AREA RAIL TRANSIT DISTRICT
5401 0Old Redwood Highway, Ste. 200

Petaluma, CA 94954
Attention; Laura Giraud, Real Property Manager

If to OWNER:
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Henris Investments, LP

2581 Petaluma Boulevard South
Petaluma, CA 94952
Attention: Steve Henris

25.  All questions concerning the interpretation or application of provisions of this
4 greement shall be decided according to the laws of the State of California.

96. To the maximum extent possible, each provision of this Agreement shall be
interpreted in such a manner as to be effective and valid under applicable law, but if any
provision of this Agreement shall be prohibited by, or held to be invalid under applicable law,
such provision shall be ineffective solely to the extent of such prohibition or invalidity, and this
shall not invalidate the remainder or any other provision of this Agreement,

97, The Parties hereby acknowledge and agree that (a) each party has actively
participated in the drafting and negotiation of this Agreement, (b) each such party has consulted
or has had the opportunity to consult with their own independent counsel relative to matters

conteraplated under this Agreement, (c) each party and party's counsel have reviewed the
Agreement, and (d) any rule of construction to the effect that ambiguities are to be resolved

against the drafting party(ies) shall not apply in the interpretation of this Agreement, or any
portions hereof or any amendments hereto.

28, This Agreement is the full and complete agreement between SMART and
OWNER with respect to all matters relating to OWNER’s use of the Crossing, and supersedes
sny and all other agreements between the parties hereto relating to OWNER's use of the Crossing
25 described herein. However, nothing herein is intended to terminate any surviving obligation of
OWNER or OWNER's obligation to defend and hold SMART harmless in any prior written

agreement between the parties.

29.  No person who is not a party to this Agreement shall have any rights or
cbligations as a result of this Covenant. This Agreement is between the parties hereto and no
other person or entity is an express, intended, or implied third party beneficiary hereof.

30.  The exhibits and attachments hereto are hereby incorporated herein by reference

thereto,

Exhibit A — Location of Crossing and Improvements
Exhibit B — Permitted Uses of Crossing

Exhibit C ~Map of Owners

Exhibit D— Allocation agreement

Exhibit E — Insurance Certificate

[Signature Page Follows]
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SMART:

S,ONO% R\A@‘\TRANSIT DISTRICT
CAt el \

Farhad Mansourian,
General Manager

APPROVE TO FORM: o)
T e, i
Adam L. Brand,
District Counsel

By .

OWNER:

By: A,Eﬁ«f,aez 77‘:/@9” L2

Steve Henris
General Partner

APPRO\}\/?Ij TO\) RM /?

“Robert P. Oliker,
Counsel for OWNER

10
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Exhibit A

LOCATION OF CROSSING AND IMPROVEMENTS

11
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EXHIBITB

PERMITTED USES OF CROSSING

S
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Exhibit B

COMMERICAL:

Subject to the terms and conditions of this Agreement, OWNER shall be permitted to use the at-
grade private yoadway crossing of SMART railroad tracks and railroad property at Railroad
Milepost 36.78, in order to access OWNER's property on the east side of the railroad. Said
access shall be for the private use of the OWNER, and his tenants, employees, agents and
invitees. Said access shall be Jlimited to the passage of persons, vehicles and equipment,
including automobiles, light trucks, heavy trucks and heavy equipment, to and from the property
of the OWNER. All vehicles and equipment shall comply with and observe all posted signs,
warning devices and gates, and in any event shall stop before entering the crossing area and
ascertain that it is safe to proceed across the tracks before crossing.

L e e e o o gt P e s

T
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EXHIBITC
MAP OF OWNERS
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EXHIBIT D
ALLOCATION AGREEMENT

For purposes of calculating payment of the Crossing Cost, Maintenance Costs and
Replacements Costs, SMART shall be responsible for 25% of the actual Crossing Cost,
Maintenance Costs and Replacement Costs incurred. Subject to the provisions relating to The
Dutra Group and SMART"s approval of a license agreement for an ovethead conveyor crossing
the tracks below, the remaining 75% of the actual Crossing Cost, Maintenance Costs and
Replacement Costs shall be equally allocated amongst the four existing commercial property
Owners (Existing Commercial Owners) identified on the map attached hereto as Exhibit C such
that cach Bxisting Commercial Owner shell pay 18.75% of that expense. The Existing

Commercial Owners are:

Team Gold, LLC

Henris Investments, LP

Corto Meno Sand & Gravel, LLC
Peachtree Terrace and the Dutra Group

The Peachtree Terrace parcel is being developed by The Dutra Group for an asphalt batch
plant and as part of the operation needs to construct an overhead conveyor actoss the tracks to
connect to other property An Application for Encroachment of Aix Space for construction of the
conveyor has been submitted to SMART. The Dutra Group, on behalf of Peachtree Terrace, will
participate financially in the Crossing Cost, as provided for in this Agreement, even though it bas
not yet obtained final approval of its Use Permit, if, and only if (1) SMART approves Dutra’s
application for the conveyor which SMART shall use it best efforts to complete within 30 days
and (2) SMART supports The Dutra Group’s separate application for the conveyor to the PUC,
including the General Manager’s stating to the PUC that SMART supports the application for the
conveyor. If SMART complies with the foregoing, then Peachtree Terrace will execute the
SMARTS STANDARD AGREEMENT FOR PRIVATE CROSSING

SMART NO, PvtX-0011.

Subject to the conditions relating to The Dutra Group, above, the Existing Commercial
Owners shall pay 75% of the actual cost for construction of the Crossing which total costs in the
aggregate shall not exceed $750,000. Any costs above $750,000 will be paid for solely and
exclusively by SMART. SMART will invoice Owner for its percentage payment and will
provide a detailed accounting of the actual costs incutred for the construction of the Crossing
along with each invoice, SMART will provide an initial invoice within thirty (30) days of
execution of this Agreement by all Parties, Owner will pay 50% of 18.75% of the Crossing
Costs within thirty (30) days of receiving the initial invoice from SMART. Owner will pay 50%
of 18.75% of the remaining Crossing Costs within twelve (12) months of receiving written notice
from SMART that the construction of the Crossing is complete. The Existing Commetrcial
Owners ate jointly and severally liable for the Crossing Costs, If any BExisting Commercial
Owaner does not pay its proportionate share in a timely basis, SMART shall provide written
notice to that owner demanding that payment be made within 10 days with a copy of said notice

4
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to the other Existing Commercial Owners. To the extent any one of the four Existing
Commercial Owners fails or refuses to pay its proportionate share of the Crossing Costs, that
owner shall cease any use of the Crossing and the amount which would have otherwise been
invoiced to that Owner shall be equally divided amongst the other Existing Commercial Owners.
Any Existing Commercial Owner who advances funds on behalf of any other Existing
Commercial Owner shall be entitled to seelc full recovery of any such advances with interest at
10% plus all attorney fees incurred in any collection activities to secure such recovery.

DATED: TEAM GOLD, LLC
By:
Glen Ghilotti,
President
DATED: HENRIS INVESTMENTS, LP
By: » ) /' ; —
Steve Henuris,

General Partnet

DATED: CORTO MENO SAND & GRAVEL, LLC

By:

Bugene B, Ceccotti,
Meanaging Partner

DATED: PEACHTREE TERRACE AND THE DUTRA
GROUP

By:

Bill T. Dutra,
Chief Executive Officer

DATED: SONOMA-MARIN AREA RAIL TRANSIT

- ’ME%MW
v\By: NERVYA >b@¢";\

géfh}}d ’thnsburiar\

eneral Manager

15
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Commercial Owners. To the extent any one of the
refuses to pay its proportionate share of the Crossing Costs, that owner shall cease any use of the

Crossing and the amount which would have otherwise been invoiced to that Owner shall be
equally divided amongst the other Existing Commercial Owners. Any Existing Commerscial
Owner who advances funds on behalf of any other Existing Commercial Owner shall be entitled
to seck full recovery of any such advances with interest at 10% plus all attorney fees incurred in

any collection activities to secure such recovery.

DATED: TEAM GOLD, LLC

By:

Glen Ghilotti,
President

DATED: HENRIS INVESTMENTS, LLP

By:

Steve Henris

DATED: CORTO MENO SAND & GRAVEL, LLC

By:

Eugene B, Ceccotti,
Managing Partner

PEACHTREE TERRACE AND THE DUTRA

DATED:
GROUP

By:

{l T Dutra, ~/
hief Executive Officer

SONOMA-MARIN AREA RAIL TRANSIT

DATED:
DISTRICT

By:

Farhad Mansourian,
General Manager

15

four Existing Commercia] Owness fails or
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to the other Existing Commercial Owners. To the extent any one of the four Existing
Commercial Owners fails or refuses to pay its proportionate share of the Crossing Costs, that
owner shall cease any use of the Crossing and the amount which would have otherwise been
invoiced to that Owner shall be equally divided amongst the other Existing Cominercial Owners.
Any Existing Commercial Owner who advances funds on behalf of any other Existing
Comraercial Owner shall be entitled to seel full recovery of any such advances with interest at
10% plus all attorney fees incurred in any collection activities to sscure such recovery.

DATED: . TEAM GOLD, LL.C
By:
Glen Ghilotti,
President
DATED: HENRIS INVESTMENTS, LLP
By:
Steve Henris

DATED: 92 /9.2 /.zwc,-

DATED: PEACHTREE TERRACE AND THE DUTRA
GROUP

By:

Bill T. Duira,
Chief Executive Officer

DATED: ‘ SONOMA-MARIN AREA RAIL TRANSIT
DISTRICT :

By:

Farhad Mansourian,
General Manager

15




A.13-09-020 ALJ/DB3/jt2

to the other Existing Commercial Owners. To the extent any one of the four Existing
Commercial Owners fails or refuses fo pay its proportionate share of the Crossing Costs, that
owner shall cease any use of the Crossing and the amount which would have otherwise been
invoiced to that Owner shall be equally divided amongst the other Existing Coramercial Owners.
Any Existing Commercial Owner who advances funds on behalf of any other Existing
Commercial Owner shall be entitled to seek full recovery of any such adyknces with interest at
10% plus all attorney fees incurred in any collection activities to secure su

DATED: <anuam 530\ TEAM GOLD, LL

DATED: HENRIS INVESTMENTS, LLP

By:

Steve Henris

DATED: CORTO MENO SAND & GRAVEL, LLC

By:

Eugene B. Ceccotti,
Managing Partner

DATED: PEACHTREE TERRACE AND THE DUTRA
GROUP

By:

Bill T. Dutra,
Chief Executive Officer

DATED: SONOMA-MARIN AREA RAIL TRANSIT
DISTRICT

By:

" Farhad Mansourian,
General Manager

15
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EXHIBITE

INSURANCE CERTIFICATES

16
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Ty i HENRI-8 OF D' SD
ACORL CERTIFICATE OF LIABILITY INSURANCE TN

F INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE GERTIFICATE HOLDER, THIS

NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES

[ THIS CERTIFICATE IS ISSUED AS A MATTER O
NG INSURER(S), AUTHORIZED

SERTIFICATE DOES NOT AFFIRMATIVELY OR
BELCW, THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE SSUI

REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.
IMPORTANT: if the certificate holder is an ADDITIONAL INSURED, the policy(les} mus! be endorsed. If SUBROGATICN IS WAIVED, subjsct te
tFe terms and conditions of the policy, certaln policies may require an endorsement. A statement on this centificato does not confer rights to the

serilfleate holdar In lleu of such endorsement(s).

}gfesgg:znm i Insurance, Inc ”ﬁﬁ%ﬁT Paul Ramaticl
i WAL IagE Sl H " . a
Ty ' PHONE . 707-782-9200 TAX oy 707-782-9300
ralaluma, CA 84BED EMARL =
Paui Ramatled | ADDRESH:
INSURER(S) AFFORDING SOVERAGR NAK ¢
waurer A : Ohlo Sgeurity Insurance Co. 24082
NBURED Henrls Investments LP wsursn & : American Flre & Casualty 24068
PO Box 138 INSURER =
Petaluma, CA 94953 2
INSURER D ¢
INSURERE |
3 INSURER F
_GOVERAGES CERTIFICATE NUMBER: REVISION NUMBER: o
Ti5 18 T5 CERTIFY THAT THE FOLICIES OF INSURANCE LISTED BELOW HAVE BEEN 1SSUED 7O THE INSURED NAMED ABOVE FOR THE POUICY PERICD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESFECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS.
EXCLUSIONS AND GONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIME.
pias TYPE OF INBURANGE oy POLICY NUMBER ,:,?‘,‘AWWE‘F ) [ amonn LIMITS |
A | X | comiERCIAL GENERAL LIABILITY : EACH GCCURRENCE s 1,500,600
" eLamasmave OCeUR X BLS1757210884 03/10/2016 | 0311072017 | PATREq (taocamrence) | S 500,000
] MED EXP [Anyonaporaon) | $ 15,000
L] PERGONALAADVINJURY 1§ 1,-’36333&9&
GENL AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE 3 2,000,000
R eoune | s Loc PROGUCTS - COMPIOP AGG | $ 2,000,060
OYHER: s .
| AUTONCBAE LIABIITY L S L 1,060,060
A ANY AUTE BAS17 57210834 03/10/2016 | 02/1012017 | BODKY iNJURY (Perparson; | $
IR q SCHCDULED BODHY INJURY (Per accidert| $
i’ PROPEATY DAMAGE
A urzoauros [ X HON-OWNED PROPERTY DHWRGE s
s
| [umereiiatiae | X | occun EACH OCGURRENGE s 8,000,000
] X | exceenlIAg GLAIMS-MADE ESA1757210884 03/10/2016 | 03/10/2017 | AGGREGATE s 8,000,000
! [s]de] ’ l RETENTIONS - s
WORKERS COMPENSATION PE o7
AND EMPLOYERS® LIABILITY YIN SYAT\IE ] I ER
ANY PRDPRIETORIPARTNER/EXECUTIVE €.L EACH ACCIDERT s
OFFICERMEMDER EXCLUDED? D HIA
{Mandalery in AH) £.L. DISEASE - EAEMPLOYEE} 8
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A.13-09-020 ALJ/DB3/jt2

POLICY NUMBER: BLS1757210884 COMMERCIAL GENERAL LIABILITY
CG 20260704

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED — DESIGNATED
PERSON OR ORGANIZATION

This endorsement modifies insurance provided under the following: -

COMMERCIAL GENERAL LIABILITY COVERAGE PART
SCHEDULE

Klame 0f Additional Insured Person(s) Or Organlzation(s)

Sonoma Marin Area Rail Transit (SMART)

| Information required to complete this Schedute, If not shown above, wiil be shown in the Declarations,

sactlon 1l ~ Who s An Insured is amended fo In-
clude as an addltional insured the person(s) or organi-
zation{s) shown in the Schedule, but only with respect
1o liablity for "bodily injury”, "properly damage" or
"personal and advertising Injury" caused, in whole or
in part, by your acts of omissions or the acts or omis-
siohs of those acting on your behaif:

A. In the performance of your ongolng operations; or

B, In connaction with your premises owned by or
rented fo you.

CG 20260704 © S0 Properties, Inc., 2004 Page 1 of 1 0
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POLICY NUMBER: BLS1757210884 COMMERCIAL GENERAL LIABILITY
CG 88100413

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READIT CAREFULLY.

COMMERGCIAL GENERAL LIABILITY EXTENSION

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART
INDEX

SUBJECT
NON-OWNED AIRCRAFT

NON-OWNED WATERCRAFT

FROPERTY DAMAGE LIABILITY — ELEVATORS

EXTENDED DAMAGETO PROPERTY RENTED TO YQU (Tenant's Property Damage)
MEDICAL PAYMENTS EXTENSION

EXTENSION OF.SUPPLEMENTARY PAYMENTS ~ COVERAGES A AND'B

ADDITIONAL INSUREDS — BY CONTRACT, AGREEMENT OR PERMIT

PRIMARY AND NON-CONTR!BUTORY — ADDITIONAL INSURED EXTENSION
ADDITIONAL INSUREDS ~ EXTENDED PROTECTION OF YOUR “LIMITS OF INSURANCE"

WHO 15 AN INSURED — INCIDENTAL MEDICAL ERRORS/MALPRACTICE AND WHO 1S AN INSURED -
FELLOW EMPLOYEE EXTENSION ~ MANAGEMENT EMPLOYEES

NEWLY FORMED OR ADDITIONALLY ACQUIRED ENTITIES
FAILURE TO DISCLOSE HAZARDS AND PRIOR-OCCURRENCES
KNOWLEDGE OF OCCURRENCE, OFFENSE, CLAIM OR sSuIT
LISERALIZATION CLAUSE

BODILY INJURY REDEFINED

EXTENDED PROPERTY DAMAGE

WAIVER OF TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US -
WHEN REQUIRED IN A CONTRACT OR AGREEMENT WITH YOU

@ 2043 Liberty Mutusl Insurence
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A.13-09-020 ALJ/DB3/jt2

b. The last paragraph of subsection 2. Exclusions is replaced by the following:

Exclusions ¢, through n. do nol apply to damagé by fire, lightning, explosion, smoke or leakage
from aulomatic fire protection systems to premises while rented to you or temporarily occupled by
you with permission of the owner. A separate limit of Insurance applies to Damage To Premises
Rented To You as described In Section 1l - Limits Of Insurance.

2 Paragraph 6. under Section Il — Limits Of Insurance Is replaced by the following:

8. Subject to Paragraph 5. above, the Damage To Premises Rented To You Limit is the most we will
psy under Coverage A for damages because of “pronerty damage” (o

a. Any one pramise:
(1) While rentad to you; or

{2) While rented to you or temporarily cccupled by you with permission of the owner
for damage by fire, lightning, explosion, smoke or Jeakage from automalic

protection systems; or
b. Contents that you rent or lease as part of a premlises rental or lease agreement.
As regards coverage provided by this provision D. EXTENDED DAMAGE TC PROPERTY RENTED TO
YOU {Tenant's Property Damage) - Paragraph 9.a. of Definltions Is replaced with the following:
A contract for a lease of premises. However, that poriion of the contract for a lease of premises
that Indemnifies any person or organization for damage by fire, lighining, exploslon, smoke, or
leakage from automatic fire protection systems to premises while rented to you or lemporarlly

occupled by you with the permission of the owner, or for damags to contents of such premises
that are Included In your pramises rental or lease agreement, is not an “insured contract”,

E. MEDICAL PAYMENTS EXTENSION
If Coverage C Medical Payments Is not otherwise excluded, the Medical Payments provided by this pollcy are
amended as follows:
Under Paragraph 1. Insuring Agresment of Section ! ~ Goverage C —~ Medical Payments,
Subparagraph (b) of Paragraph a. is replaced by the following:
{b} The expanses are Incurred and reported within three years of tha date of the accldent; and

EXTENSION OF SUPPLEMENTARY PAYMENTS ~ COVERAGES A AND B
1. Under Supplementary Payments ~ Coverages A and B, Paragraph 1.b. is replaced by ihe following:
b. Up to $3,000 for cost of ball bonds required because of accidents or trafflc law vioiations arising
out of the use of any vehicle to which the Bedily Injury Liabllity Coverege applies. We do not have
fo furnish these bonds.

2, Paragraph 1.d. is replaced by the following:
d. All reasonable expenses incurred by the Insured at our request to assist us In the investigation or
defense of the clalm or “suit”, including actual loss of earnings up to $500 2 day because of lime
off from work.

G. ADDITIONAL INSUREDS - BY CONTRAGT, AGREEMENT OR PERMIT

Who Is An Insured is amended to include as an Insured any person of
as an additional insured in a written contract, writien

ization Is an addillonal Insured but only with respact to lfabiilly
1 and adverlising Injury” caused in whole or in part by:

8.a.

1. Paragraph 2. under Section Il —
organization whom you have agreed to add
agreament or permit, Such persen or organ
for "bodlly Injury®, "property damage® or “persona

Your acts or omissions, or the acts or omissions of those acling oh your hehalf, In the

parformance of your on going operations for the additional insured thai are the subject of the

writlen contract or written agreement provided that the "bodily injury” or "property damage® occurs,
or the “personal and advertising injury” Is commilted, subsequent to the signing of sush written

contract or wrilten agreement; or

&,

® 2013 Liberly Mulual Insuranca
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A.13-09-020 ALJ/DB3/jt2

b, The last paragraph of subsection 2, Exclusions Is replaced by the foliowing:

Exclusions ¢, through n. do not apply to damage by {ire, lightning, explosion, smoke or leakage
from automatic fire protection systems to premises while rented to you or temporarily occupled by
you with permission of the owner. A separate limit of Insurance applies to Damags To Premises
Rented To You as described in Section Il — Limlts Of Insurance,

Paragraph 6. under Sectlon Il - Limits Of Insurance is replaced by the following:

2.
8. Subject to Paragraph §. above, the Damagse To Premises Rented To You Lirit s the most we will
pay under Coverage A for damages because of “property damage" to:
a. Any one premlse:
{1) While rentsd to you; or
(2) While rented to you or temporarily occupled by you with permission of the owner
for damags by fire, lightning, explosion, smoke or leakage from automalic
profection systems; or
b. Contents that you rent or lease as part of a premises rental of laase agreemenl,
3. As regards coverage provided by this provision D. EXTENDED DAMAGE TO PROPERTY RENTED 7O

YOU {Tenant's Property Damage) - Paragraph 9.a. of Definitions Is replaced with the following:

A conlract for a lease of premises, However, that portion of the contract for a lease of premisss
that Indemnifies any person or organization for damage by fire, lightning, explosion, smoke, or
leakage from automatic fire protection systems to premises while rented to you or temporarily
occupied by you with the permission of the owner, or for damage to contents of such premlses
that are Included in your premises rental or lease agresment, is not an “insured contract”,

E. MEDICAL PAYMENTS EXTENSION
If Coverage C Medlcal Payments is not otherwise excluded, the Medical Payments provided by this policy are
amended as follows:
Under Paragraph 1. Insuring Agreement of Section | — Goverage G — Medical Payments,
Subparagraph (b) of Paragraph a. is replaced by the following:
(b} The expenses are Incurred and reported within three years of the date of the accident; and

EXTENSION OF SUPPLEMENTARY PAYMENTS ~ COVERAGES A AND B

9.a.

F.
1. Under Supplementary Payments — Coverages A and B, Paragraph 1.k. is replaced by the following:

b. Up to $3,000 for cost of ball bonds required because of accidents or traffic law violations arising
out of the use of any vehicle to which the Bodlly Injury Liability Coverage applies. We do not have
to furnish these honds.

2 Paragraph 1.d. is replaced by the following:

d. All reasonable expenses incurred by the Insured al our request fo assist us In the Investigation or
defense of the clalm or “sult’, including actual loss of earnings up to $500 a day because of lime
off from work.

G, ADDITIONAL INSUREDS - BY CONTRACGT, AGREEMENT OR PERMIT

Paragraph 2, under Section Il — Who Is An Insured Is amended to include as an Insured any person or
organization whom you have agreed to add as an additional insured in a written contract, writien
agreement or permil. Such person or organizatlon is an additional Insured but only with respect to liability
for “bodily injury”, “property damage* or "personal and advertising Injury” caused in whole or in part by:
Your acts or omissions, or the acts or omisslons of those acting on your behalf, In the
performance of your on golng operations for the addltional Insured that are the subject of the
written contract or written agreement provided that the "bodily injury” or "properly damage” occurs,
or the “personal and advertising injury” Is commiited, subsequent to the signing of such written

contract or written agreement; or

1.

a.

© 2013 Liberly Mulual Insurance
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A.13-09-020 ALJ/DB3/jt2

b. Premises or facillties rented by you or used by you; or

c. The malintenance, operation or use by you of equipment rented or leasad lo you by such person
or organization; or

d. Operations performed by you or on your behalf for which the stale or political subdivision has
issued a permit subject to the foliowing additional provisions:

(1) This insurance does not apply to "bodily injury”, “property damage”, ot "personal and
adverlising Injury” arising out of the operatiors performed for the slate or political
subdlvision;

{2) This insurance does not apply lo "bodily in}dr{‘ or "property damage” included within the
~completed operations hazard”,

{3) Insurance applies to premises you own, rent, or control but oniy with respect to the
following hazards:

a) The existence, maintenance, repair, conslruction, eraction, or removal of
advartising signs, awnings, canopies, callar enfrances, coal holes, driveways,
manholes, marquees, holst away openings, sidewalk vaulis, street banners, or
decorations and simllar exposures; or

{b) The construction, erectlon, or removal of elevators; or

(c} The ownership, maintenance, or use of any elevators covered by this insurance.

However:
1. The insurance afforded to such additional insured only applies 1o the extent pemmilied by law; and
2, )f coverage provided lo the additional insured is required by a contract or agreement, the Insurance

affordad fo such additional Insured will not be broader than that which you are required by the contract or
agraement to provide for such addltional insured.
With respec! to Paragraph 1.a, above, a person's or organization's slatus as an additional Insured under this
endorsement ends when:

(1) All work, including materlals, parts or equipment furnished in connection with such work,

on the project (other than service, malntenance or repalrs) to be performed by or on
behalf of the additional insured(s) at the location of the covered operafions has been

completed; or
out of which the Injury or damage arlses has been put fo its

tlon other than another contractor or subcontractor
the same project.

(2) That portion of "your work"
intended use by any person or organiza
engaged In performing operations for a principai as a part of

status as an additional Insured under this

Witk respect to Paragraph 1.b, above, a person’s or organization's
s or facllities ends.

andorsement ends when thelr wrilten contract or written agreement with you for such pramise

1.c. above, this Instrance does not apply to any “occurrence” which takes place after

With respects fo Parégraph
d or you have returned such equipment to the lessor,

the equipment rental or lease agreement has expire
The insurance provided by this endorsement applies only If the written contract or wrilten agreement is signed
prior ta the “bodily injury” or "oropeily damage".

We have no duty to defend an additional insured under this endorsement until we receive wrillen notice of a "suit”

by the addltional insured as required In Paragraph b. of Condition 2. Duties In the Event Of Occurrence,
Offense, Clalm Or Suit under Section IV - Commercial General Liabllity Gondltlons.

2013 Liberly Mulual Insurance
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A.13-09-020 ALJ/DB3/jt2

“This endorsement shall not increase the ap
“PRIMARY AND NON-CONTRIBUTORY ADDITIONAL INSURED. EXTENSION

This provision app

orsement, the following are added fo Paragraph 2.

With respect to the insurance provided by this end!
ly Injury And Property Damage Llability:

Exclusions under Section | - Coverage A - Bod!

This insurance does not apply to:

a. “Bodily Injury” or “properly damage” arising from the so

b. "Bodlly injury” or “property damage” that occurs prior {o you commencing operations at the
focalion where such *bodily injury” or "property damagse” occurs.

and acvertising injury” arising out of the rendering

le nagligence of the additionat Insured.

c. “Bodily Injury", "property damage” o “personat
of, or the failure to render, any professional architectural, engineering or surveylng services,
including:

or failing to prepare or approvs, maps, shop drawings,

(1) The preparing, approving,
field orders, change orders or drawings and specifications; or

opinions, reporls, Surveys,
(2) Supervisory, Inspection, architectural or engineering activities.

This exclusion applies even If the claims agalnst any Insured allege negligence or other wrongdolng in the
nitoring of others by that Insured, if the *occurrence” which

supervision, hiring, employment, {raining or mol
* or the offense which caused tha “personal and advertising

caused the “bodily Injury” or “property damage’
injury”, Involved the rendering of, or the failure to render, any professional architectural, englneering or

surveying services.
d. “Bodily injury” or “property damage” occurring after:
squipment furnished In connaection with such woik,

1 All- work, including materials, parts or
on the project (other than service, maintenance or repairs) to be performed by or on

pehalf of the additional Insured(s) at the jocation of the covered operations has been
completed; or

(2} That porllon of "your work" out of which the Injury or damage arises has been put to its
: Intended use by any person or organization other than another conlractor or subconltractor
ing operalions for a princloal as a part of the sama project.

e. Any person or organization specifically designated as an additional Insured for ongolng operaticns
by a separate ADDITIONAL INSURED - OWNERS, LESSEES OR CONTRACTORS
endorsement issued by us and made a part of this policy.

With respect to the insurance afforded to these additional Insureds, the following is added to Sectlon lli —

Limlts Of Insurance:

If coverage provided 1o the additional insured is required by & contract or agreement,

on behalf of the additional insured Is the amount of insurance:

a. Required by the contract or agreement; or

b, Available under the applicable Limits of Insurance shown in the Declarations;

engagsd In perform

the most we will pay

whichever is less,
plicable Limits of Insurance shown in the Declarations.

lies to any person or organization who qualifies as an additional insured under any form or

endorsement under this poliey.

Condition 4, Other Ins

urance of SECTION IV - COMMERCIAL GENERAL LIABILITY CONDITIONS is

amended as follows:

£G 881004143

The following is added to Paragraph a. Primary Insurance:

If an addilional insured's policy has an Other insurance provision making its policy excess, and
you have agreed In a writlen contract of writien agreement to provide the additional insured
coverage on a primary and noncontributory basis, this pelicy shall be primaty and we will not seek
contribution from the additional insured's policy for damages we cover.

© 2013 Liberly Mulual Insurance
Includes copytighled material of insurance Services Office, Inc., with lls permission,

a.
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A.13-09-020 ALJ/DB3/jt2

b. The foliowing Is added to Paragraph b. Excess Insurance:

When a written conlract or wrilten agreement, other than a premises lease, facilities rental
conlract or agreement, an equipment rental or lease contract or agreement, or permil issued by 2
state or political subdivision balwaen you and an additional Insured does not require this insurance
to be primary or primary and non-contribulory, this Insurance Is excess over any othar insurance
for which the additional Insured is designated as a Named Insured.

Regardiess of the written agreement between you and an addltional insured, this Insurance Is
excess over any other insurance whether primary, excess, contingent or on any other basis for
which the additional insured has been added as an additional insurad on other policies.

ADDITIONAL INSUREDS - EXTENDED PROTECTION OF YOUR “LIMITS OF INSURANCE"
This provision applies lo any person or orgarization who qualifies as an addilional insured under any form or

endorsement under this policy.
The following is added to Condition 2. Dutles In The Event Of Occurrence, Offense, Clalm or Suit:

1.
An additional insured under this endorsement will as soon as praclicabie:
a. Give wrilten notice of an “accurrence" or an offense thal may resull i a claim or *suit” under this
insurancs to us; :
b. Tender the defensa and Indemnily of any claim or "sult” to all Insurers whom also have insurance
available to the additional Insured; and
c. Agree to make available any other Insurance which the additional iﬁsured has for a loss we cover
under this Coverage Part.
d. Wa have no duly to defend or indemnify an additional instred under this endorsement untli we
receive wrilten notlce of a "suit” by the additional insured.
2. The limits of Insurance appticable lo the additional Insured are those specified in a written contract or
arations of this policy and defined in

wrilten agreement or the limils of insurance as stated in the Ded!
Sectlan Il - Limits of Insurance of this policy, whichever are less. These limlts are inclusiva of and not

in addition to the limits of insurance avallable under this policy.

WHO IS AN INSURED - INCIDENTAL MEDICAL ERRORS / MALPRACTICE
WHO 1S AN INSURED - FELLOW EMPLOYEE EXTENSION - MANAGEMENT EMPLOYEES

Paragraph 2.a.{1) of Sectlon I - Who Is An Insured Is replaced with the following:

{1} "Bodily Injury” or "personal and adveriising injury™

(a} To you, to yaur pariners or members (if you are a partnership or joint venture), lo your mambers
(if you are a limited llablity company), to a co-"amployee” while in the course of his or her
smployment or performing duties related to the conduct of your business, or to your other
"yolunteer workars" while performing duties related to the conduct of your business;

(b) To the spouse, child, parent, brother or sister of that co-"amployee” or "volunteer worker” as a
consequence of Paragraph (1) (a) above; ,

{c} For which there is any obligation to share damages with or repay someone else who must pay
damages because of the injury described in Paragraphs (1) (a) or (b) above; or

() Arising out of his or her providing or failing to provide professional health care services. However,
if you are not in the business of providing professional health care services or providing
professional health care personnel to others, or if coverage for providing professionatl health care
services is not otherwise excluded by separate endorsement, this provision (Paragraph (d)) does

not apply.

© 2013 Liberly Mutual Insurance
Inctudes copyrighied maledal of Insurence Services Offics, Inc., with lis parmission.
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A.13-09-020 ALJ/DB3/jt2

*bodily Injury” or "personal end adverlising injury” caused by an

jty for you. Supervisory capacily as used herein means the
“employee’s” job responsibilities assigned by you, includes the direct supervision of other "employees” of yours,
However, none of these "employees” are Insureds for “bodily injury” or "personal and advertising Injury” arlsing out
of thelr willful conduct, which is defined as the purposeful or willful intent lo cause *bodily injury” or *personal and
advertising Injury”, or caused in whole or In part by thelr intoxication by liquor or controlled subslances.

The coverage provided by provision J. Is excess over any other valid and collectable insurance avaliable to your
“amployee”. .

K. NEWLY FORMED OR ADDITIONALLY ACQUIRED ENTITIES
Paragraph 3. of Sectlon {l - Who Is An Insured Is replaced by the following:

Paragraphs {a) and {b) above do not apply to
“employee” who Is acting in a supervisory capac

you newly acquire or form and over which you maintain ownership or majorlty interest,

3. Any arganization
amed Insured if there is no other similar insurance available 1o that organization.

will qualify as a N
Howsver:
Coverage under this provision is afforded only until the expiration of the policy period in which the

a.
antity was acquired or formed by you,

b, Caverage A does not apply to "bodily injury” or "property damage® that occurred befors you
acquired or formed the organization; and

Coverage B does not apply to *personal and advertising Injury” arlsing out of an offense
committed before you acquired of formed the org anlzatlon.

d. Records and descriplions of operations must be maintained by the first Named Insured.

anization Is an Insured with respect to the conduct of any current or past partnership, joint venture

No person or org
as a Named Insured in the Declarations or quallfies as an Insured

or limited labllity company that Is not shown
under this provision.

L. FAILURE TO DISCLOSE HAZARDS AND PRIOR OCCURRENCES

Under Sectlon IV — Commerclal General Liabllity Conditions, the following is added to Conditlon &,

Representations:
Your failure to disclose all hazards or prior "occurrences” existing as of the inception date of the policy
shall not prejudice the coverage afforded by this policy provided such fallure to disclose all hazards or
prior "cccurrences” Is not intentional,

. KNOWLEDGE OF OCCURRENCE, OFFENSE, CLAIM OR SUIT

Undar Sectlon IV — Commaercial General Liabllity Conditions, the following Is added to Condition 2. Dutles In

The Event of Occurrence, Offense, Claim Or Sult;
Knowledge of an "occurrence®, offense, clalm or "sult’ by an agent, servant or *employee” of any insured
shall not In ltself constitute knowladge of the insured unless an insured listed under Paragraph 1. of

Section Il - Who Is An Insured or a person who has been designated by them fo recelve reports of
"accurrences”, offenses, claims or "sulls” shall have recelved such nolice from the agent, servant or

"employee”,

N. LIBERALIZATION CLAUSE

s Commercial Generat Liability Extension Endorsement to provide more coverage without additlonal

If we revise thi
atically provide the coverage as of the day the revision Is effective in your

premium charge, your pollcy will autom
state.

0. BODILY INJURY REDEFINED
Under Section V — Definitlons, Definition 3. Is replaced by the following:

cal Injury, sickness or disease sustained by a person. This Includes mental

3 *Bodily Injury” means phys!
k, fright or death that results from such physical injury, sicknass or disease.

anguish, mental injury, shoc
® 2013 Liberly Mulual Insurance
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A.13-09-020 ALJ/DB3/jt2

P, EXTENDED PROPERTY DAMAGE
Exciusion a. of COVERAGE A. BODILY INJURY AND PROPERTY DAMAGE LIABILITY Is replaced by the

following:

a. Expected Or intended Injury

“Bodily injury" or “property damage” expected or Intended from the standpoint of the insured. This
exclusion does not apply to "bodlly injury” or "properly damage” resulling from the use of
reasonable force to protect parscns or property.

WAIVER OF TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US ~WHEN REQUIRED IN A
CONTRACT OR AGREEMENT WITH YOU

Under Sestlon IV — Commerclal General Liabllity Conditions, the following Is added to Condition 8. Transfer
Of Rights Of Recovety Against Others To Us:

n or organization because of payments we make for
ur work™ done under a coniract with that person orf

ns hazard” provided:

We waive any right of recovery we may have agalnst a persol
injury or damage arising out of your ongolng operations or "yo
organization and included In the *products-compleled operatio

You and thal person or organization have agreed In writing in a contract or agreement that you walve such
rights against thal person or organization; and

The injury or damage occurs subsequent to the execution of the written contract or written agresment.

1.

® 2043 Liberty Mutual insurance
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20LICY NUMBER: BLS1757210884

COMMERGCIAL GENERAL LIABILITY
CG24 27 0413

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
LIMITED CONTRACTUAL LIABILITY - RAILROADS

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART
SCHEDULE

Scheduled Rallrcad:

Sonoma Marin Area Rall Zransit (SMART)

Designated Joh Site:

As per written contract

Informetion reguirad to complete this Scheduls, If not shown above, will be shown in the Declarations.

VWith respect to operatlons performed for, or affecling,
2 Scheduled Rallroad at a Designated Job Slte, the
defiriion of "Insured contract' in the Definitions
section is replacad by the following:

8. “insured contract" means:

C

I
15

a, A contract for a lease of premises. However,

that portion of the conlract for a lease of
premises -thal indemnifies any person of
organization for damage by fire 1o premises
while rented to you or temporarlly occupled by
you with permission of the owner is nol an
“insured contract”;

h. A sldetrack agreement;
c. Any sasement or license agreement;
4. An obligation, as required by ordinance, to

indemnify a municipality, except in connection
with work for & municipality;

¢. An elavator maintenance agreement;
£ That parl of any other contract or agreement

pertaining to your business (including an
indemnification of a munlcipality In connection
with work performed for a municipality) under
which you assume the lort llabllity of another
parly to pay for "bodily injury" or "property
damage” to a third person or organization,
provided the “bodily Injury" or “properly
damage"” is caused, in whole or In part, by you
or thosa acting on your behalf. However, such
part of a contract or agreement shall only be
considered an “insured contract® to the extent
your assumption of the tort llablllty is permitted
by iaw. Tort liability means a liabllity that would
be Imposed by law in the absence of any
contract or agreement.

74 27 04 13

© Insurance Sarvices Office, Inc., 2012

Paragraph f, does not inciude that part of any
contract or agreement:

(1) Thal indemnifies an architect, engineer or
surveyor for Injuty or damage arlsing out of:
(a) Preparing, approving or faling to
prepars or appiove maps, shop
drawings, opinlons, reports, surveys,
field orders, change orders or drawings
and spedlfications; or
{(b) Glving directions or instructions, or
falling to give them, if that is the primary
cause of the injury cor damage;

(2) Under which the insured, if an archliect,
englneer or surveyor, assumes Habllity for
an Injury or demage arlsing oul of the
insured's rendering or fallure to render
professicnal services, including those listed
in Paragraph (1) above and supervisory,
Inspeclion, architectural or englneering
activities.

Page 1 of 1
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EOLICY NUMBER:  BAS1757210884 COMMERCIAL AUTO
CA20701004

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

COVERAGE FOR CERTAIN OPERATIONS IN
CONNECTION WITH RAILROADS

This endorsement modifies insurance provided under the following:

BUSINESS AUTO COVERAGE FORM
GARAGE COVERAGE FORM

MOTOR CARRIERS COVERAGE FORM
TRUCKERS COVERAGE FORM

- With respect to coverage provided under this endorsement, the provislions of the Coverage Form apply unless
modified by the endorsement.

This endorsement changes the policy effective on the Inception date of the policy unless another date Is indicated
hefow,

Endorsement Effective;  ¢3/10/16 Countersigned By:

Named Insured: Henris Investments LP

{Authorized Representalive)

SCHEDULE
Scheduled Rallroad Deslgnated Job Site
3onoma Marin Area Rail Transit (SMART) As_per writken captract

(If no entry appears above, information required to comp-lete this endorsement will be shown In the Declarations as
applicable to this endorsement.)

wih respect to the use of a covered "auto” In operatlons for or affecting a rallroad designaled In the Schedule at a
Designalad Job Site, the two exceplions contained In the definition of “insured contract” refating to construction or
demalition operations performed within 50 feet of a railroad do not apply.

A 207010 01 ©®1S0 Propertles, Inc., 2000 Pags1-of1 ]

(End of Attachment B)
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SMARTS STANDARD LICENSE AGREEMENT FOR PRIVATE CROSSING
SMART NO. PvtX-0010
This Agreement ("Agreement"), is made this z day of /’z‘«r{? a0l (the
Effective Date") by and between the Sonoma-Marin Area Rail Transit District (“SMART™), and
Corto Meno Sand & Gravel, LLC, a California Limited Liability Company ("OWNER .

NOW THEREFORE, in consideration of the mutual covenants contained herein, the
parties agree to the following:

L. SMART hereby issues to OWNER a non-exclusive license to use, upon the terms
and conditions set forth below, in strict accordance with the location and iraprovements approved
by SMART, which are attached hereto as Exhibit A and made a part hereof, an at grade crossing
across the right of way and rail corridor of SMART at or near Milepost 36.78 (“Premises™)
solely for the purposes specified in Section 3. Owner expressly acknowledges and agrees that
the at-grade crossings located at Milepost 36.87 and Milepost 35.81 will be permanently closed
and consolidated into a single at-grade crossing located at Milepost 36.78, and Owner expressly
waives any claims, right, title or interest of any kind or nature it may have now or in the future to
utilize any at-grade crossing located at Milepost 36.87 or Milepost 35.81. For convenience, said
Crossing, including the crossing surface and all appurtenances thereto betwsen the ends of
railvoad ties, cattle guards, farm gates or barriers, drainage facilities, traffic signs or devices,
identification signs approved by SMART, whistling posts, or other appurtenances, if any, are
hereinafter collectively referred to as the “Crossing.” The term of this Agreement shall be for a
perjod of twenty (20) years from the Eftective Date so long as OWNER remains in compliance
with the terms and conditions of the Agreement, subject to the termination provisions set out in
Sections 21, 22 and 23, below. OWNER shall have the option to renew the Agreement beyond
the initial period of Twenty (20) Years for two additional periods of five (5) years each,
OWNER shall exercise each option by providing written notice of OWNER's exercise of the
option to SMART at least six moaths prior to the expiration of the term then in effect. After the
expiration of the 20 year term, and any applicable options, this Agreement shall automatically
renew thereafter on a year-to-year basis based on the same terms and conditions as set forth

herein.

2. OWNER shall not disturb any improvements of SMART or SMART's existing
lessees, licensees, easement beneficiaries or lien holders, if any, or interfere with the use of such
improvements.

3. It is expressly stipulated that the Crossing is to be a strictly private one, to be
solely used for the purpose set forth in Exhibit B. The Crossing is not intended for and shall not
be for public use. The OWNER, without expense to SMART, will take any and all necessary
action to preserve the private character of the Crossing and prevent its usc as a public road.

4, If in the future, OWNER desires to change the size of or nature of the Crossing to
accommodate development of OWNER’s property on the east side of the Premises, OWNER
may request such Crossing Change from SMART. SMART agrees to accommodate such change
at OWNER’s sole cost and expense, provided it can legally do so and OWNER obtains all
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necessary governmental and regulatory approvals and permits, including but not limited to
environmental investigation and remediation, permitting, legal services, construction, SMART
administrative costs, and ongoing crossing inspection, maintenance and repaic costs for the
upgraded crossing, and any other costs which may arise out of the Crossing Change. All
Crossing Change work on the Premises shall be performed by SMART and invoices for all such

work will be submitted to OWNER for payment within thirty (30) days of submission.

S. There will be an initial capital expense with regard to the installation of the
Crossing (the Crossing Cost), annual inspection, maintenance and minor repair expenses for the
Crossing (Maintenance Costs) as well as major repair expenses (repairs exceeding $5,000.00)
and replacement costs over time of the components of the Crossing (Replacement Costs),
sornetimes collectively referred to as the License Fees. For purposes of calculating payment of
the Crossing Cost, Maintenance Costs and Replacements Costs, SMART shall be responsible for
25% of the actual Crossing Cost, Mainterance Costs and Replacement Costs incurred. Subject to
the conditions set forth in Exhibit D relating to The Dutra Group and SMART's approval of a
license agreement for an overhead conveyor crossing the tracks, the remaining 75% of the actual
Crossing Cost, Maintenance Costs and Replacement Costs shall be equally allocated amongst the
four existing commercial property Owners (Existing Commercial Owners) identified on the map
attached hereto as Exhibit C, such that each Existing Commercial Owner shall pay 18.75% of
that expense. Other property Owners that will utilize the Crossing are shown as "Other Owners"
on Exhibit C. SMART shall be solely responsible to make sure that all "Other Owners”
contribute to Crossing Cost, Maintenance Costs and Replacement Costs as SMART deems
appropriate. If in the future other non listed new owners utilize the Crossing, or if any Other
Owner materially changes its use of the Crossing, the License Fees. shall be adjusted and/or
reallocated to fairly distribute the expense amongst all parties. If the parties cannot otherwise
agree to such adjustment and/or reallocation, it shall be subject to determination by the CPUC.

{(a) (1) OWNER shall pay SMART, annually in arrears, 18.75% the actual
Maintenance Costs of the Crossing. Costs may include, but are not limited to the actual costs of
inspection, maintenance and repair of the private crossing which total expense for all Owners
SMART estimates will be in the range of $6,500.00 per year, although actual costs may vary.
Maintenance Costs shall not include required costs for rail inspection that SMART would stili

incur if no Crossing was installed.

(2) SMART shall notify OWNER in advance of planned maintenance or repairs
expected to cost $5,000.00 or more,

(3) SMART shall bill OWNER the Maintenance Costs incurred during SMART's
prior fiscal year (July 1- June 30), no later than September 1 following the end of the prior fiscal
year, If the initial, or any other term of this Agreement shall be less than an entire fiscal year,
OWNER will be billed only for the applicable pro-rata portion of the Maintenance Costs for that
year. SMART shall provide a detailed accounting of all Maintenance Costs incurred which shall
be provided to OWNER annually with the invoice for the preceding year.

()  Replacement Costs shall be calculated based on the actual Crossing Cost
amortized over 25 years, not to exceed $750,000 (for the initial installation of the Crossing).
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Once the Crossing is installed, and the actual Crossing Cost is determined, the parties shall
execute an amendment to this Agreement setting forth the actual Crossing Cost. SMART shall
maintain a separate bank account for this Crossing into which Replacement Costs shall be
deposited and separately maintained (the Replacement Account). SMART shall not use any
money from the Replacement Account for any purpose other than for capital replacements and
major repairs to the Crossing on an as needed basis. OWNER shall pay to SMART, annually in
arrears, 18.75% of 1/25th of the actual Crossing Cost, adjusted znnually for inflation using the
Construction Cost Index. By way of example, should the Crossing Costs be $700,000,
OWNER’S share of Replacement Costs would be $5250 per year. SMART shall provide an
annual statement to OWNER specifying all deposits made into the Replacement Account and all
expenditures made for Replacement Costs. Should any replacement cost be the result of damage
or destruction of any equipment as a result of improper use of the Crossing by Owner, Owner
shall pay for that item of repair in addition to its percentage share of Replacement Costs.

(c) The Existing Commercial Owners shall pay 75% of the actual cost for
construction of the Crossing which total costs in the aggregate shall not exceed $750,000. Any
costs above $750,000 will be paid for solely and exclusively by SMART. SMART will invoice
Owner for its percentage payment and wili provide a detailed accounting of the actual costs
incurred for the construction of the Crossing along with each invoice.. SMART will provide an
initial invoice within thirty (30) days of execution of this Agreement by all Parties. Owner will
pay 50% of 18.75% of the Crossing Costs within thirty (30) days of receiving the initial invoice
from SMART. Notwithstanding Paragraph 5(d) of this Agreement below, Owner will pay 50%
of 18.75% of the remaining Crossing Costs within twelve (12) months of receiving written notice
from SMART that the construction of the Crossing is complete. The Existing Commercial
Owners are jointly and severally liable for the Crossing Costs. (See Exhibit D)

(d)  OWNER shall pay SMART for all billed costs within thirty (30) days of receipt of
billing for said costs.

(e Should SMART, or any successor in interest, cease running passenger rail in this
corridor continuously for more than 12 months, or should the Crossing cease to be used, all funds
rematning in the Replacement Account shall be returned to Owner pro rate with any other
contributing party. Owner shall have reasonable rights to conduct an audit of Maintenance Costs
and/or Replacement Costs no more often than once a year. Should such audit reveal that Owner
has been overcharged or undercharged for any such cost, the discrepancy shall be adjusted by a
correcting payment to or from Owner within 30 days of completion of the audit,

6. OWNER is responsible for notifying SMART in writing of any need by OWNER
for upgtading the vehicular traffic control devices or signs at or near the Crossing, since the
OWNER is most knowledgeable concerning the OWNER’S yolume and nature of the vehicular
traffic. In addition, OWNER shall notify SMART of any significant change in OWNER’s
volume or nature of traffic at the crossing.

7. OWNER shall observe and comply with any and all laws, statutes, regulations,
ordinances, orders, covenants, or restrictions (“Legal Requirements™) relating to the use of the
Crossing and the use of the Premises. Should any discharge, leakage, spillage, emission or

[#3
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pollution of any type occur upon or arise as a result of OWNER’s use, presence, operations, or
exercise of the_rights granted under this Agreement, OWNER shall at its sole expense clean all
property affected thereby, or pay SMART for such cleaning, whether owned ot controlied by
SMART or any third persons to the satisfaction of SMART and any governmental body having
jurisdiction in the matter.

8. SMART reserves the right, to be exercised by SMART and any cther parties who
may obtain written permission or authority from SMART:

(a)  To maintain, renew, use, operate, change, modify, and relocate, at its own
expense any existing pipe, power, communication lines and appurtenances and other facilities or
structures of like character upon, over, under or across the Premises;

) To construct, maintain, renew, use, operate, change, modify, and relocate,
at its own expense any tracks or additional facilities or structures upon, over, under, or across the

Premises; or

(¢)  To use the Premises in any manner as SMART in its sole discretion deems
appropriate, provided that SMART uses all commercially reasonable efforts to avoid material
interference with the use of the Premises by OWNER for the purpose specified in ‘Section 3

above,

Notwithstanding anything herein to the contrary, SMART shail, at its own cost and
expense, keep the Crossing in good order, repair and condition at all times on and after the
Effective Date during the term hereof and any extensions, in material compliance with all Legal
Regquirements and in such a condition to maintain the safety and suitability of the Crossings with
the California Public Utility Comniission ("CPUC"). SMART shall take such commercially
reasonable steps necessary to preserve and protect the useful life, utility and value of the

Crossing.

9. It is specifically undetstood that cabes, pipelines, and other eleciric and/or fiber
optic transmission lines may be on, about, along, or under the Premises and OWNER agrees that
under no circumstances will OWNER dig in or disturb the surface of the Premises without the
express written consent of SMART, . '

10. If desired by OWNER, OWNER may request that SMART install two chases
sufficient to allow OWNER to bring water, sewage, and power under the railroad tracks.
SMART agrees to accommodate such request for two chases at OWNER’s sole cost and
expense, provided SMART can legally do so and OWNER obtains all necessary governmental
and regulatory approvals and permits (including a separate license from SMART for the chases),
including, but not limited to, environmental investigation and remediation, permitting, legal
services, construction, SMART administrative costs, and ongoing inspection, maintenance and
repair costs for the chases, and any other costs which may arise out of the installation of two
chases. All work on the Premises to install two chases shall be performed by SMART and
invoices for all such work will be submitted to OWNER for payment within thirty (30) days of

submission,
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11. OWNER, if it so desires, is responsible for constructing and maintaining, at its
sole cost and own expense, a roadway to the Crossing and/or Premises, and related roadway
drainage, in a manner acceptable to SMART and safe for use by any vehicles or equipment.
Nothing contained in this Agreement requires OWNER to construct 2 roedway to the Crossing
andfor Premises. If SMART requires a road for its own use of the Crossing and/or Premises,
then SMART will bear this related cost at its sole expense

12. OWNER agrees not to interfere with any Crossing gates, farm gates, or barriers.

13. OWNER shall not obstruct or interfere with the passage of any trains or rail
vehicles. OWNER shall, at its sole cost and expense, perform all activities on and about, and/or
use the Crossing in such a manner as not at any time to be a source of danger to or interference
with the use of present or future tracks, roadbed or propesty of SMART, or the safe operation
and activities of SMART. Operators of vehicles shall comply with all posted signs. If ordered to
cease using the Crossing at any time by SMART's personnel or other public authorities due to
auy hazardous condition, OWNER shall immediately do so and SMART shall remediate any
such hazardous condition as quickly as possible. Notwithstanding the foregoing right of
SMART, the parties agree that SMART has no duty or obligation to monitor OWNER’s use of
the Crossing to determine the safe nature thereof, it being solely OWNER's responsibility to
ensure that OWNER's use of the Crossing is in a safe manner. Neither the exercise nor the
failure by SMART to exercise any rights granted in this Section will alter the liability allocation
provided by this Agreement.

14. OWNER, al its own expense, shall keep the rail flange ways of said Crossing
clear of all obstructions of any kind which may accumulate by virtue of vehicles, equipment, or
from machinery crossing there over or otherwise, and shall remove and keep removed any
vegetation along the rail corridor on each side of the crossing so that the motorists' line of sight
to approaching trains is not impaired or obstructed by vegetation. However, nothing contained
herein shall require OWNER to take any actions within any arez which has been designated
wetlands by the Army Corps of Engineers.

15.  If at any time during the term of this Agreement, SMART shall desire the use of
its rail corridor in such a manner as would, in SMART's reasonable opinion, be interfered with
by the Crossing, SMART shall make such changes in the Crossing as in the sole discretion of
SMART (but in compliance with all applicable PUC regulations, including Section 7537
California Public Utilities Code) may be necessary to avoid interference with the proposed use of
SMART's rail corridor, including, without limitation, the relocation of the existing Crossing or
the construction of a new Crossing at SMART’s sole cost and expense.

16.  Upon termination of this Agreement, and in compliance with section 7537 of the
California Public Utilities Code, SMART may remove the Crossing and restore the rail corridor
to the condition as of the Effective Date of this Agreement, without incurring any liability to the
OWNER.
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7.  OWNER agrees to and shall indemnify and hold harmless SMART, its officers,
agents and employees, from and against any and all claims, demands, losses, damages, causes of
action, suits and liabilities of every kind (including reasonable attorneys' fees, court costs, and
other expenses related thereto) for injury to or death of a person or for loss or damage to any
property, arising out of or in connection with OWNER's performance of its obligations under this
Agreement or out of the operations of or work done by OWNER, action taken by OWNER, ot
action permitted by OWNER, its subcontractors, invitees, agents or employees. Said indemnity
shall not protect SMART from liability to the extent such loss or damage was caused by
SMART's negligence or willful misconduct.

"SMART", as used in this section, shall include SMART and any successors and

assigns of SMART, and/or any other railroad company that may be lawfully operating upon and
over the tracks, crossing or adjacent to said roadway, and the officers and employees thereof.

OWNER shall provide a defense to SMART, or at SMART's option, reimburse
SMART for its costs of defense, including reasonable attomeys' fees, incurred in defense of such
claims. OWNER acknowledges and agrees that its cbligation to defend SMART is: (i) an
immediate obligation, independent of its other obligations hereunder; (if) applies to any loss
which actually or potentially falls within the scope of this agreement; and {iii) arises at the time
any claim or loss is tendered and continues at all times thereafter. This obligation to defend
arises notwithstanding any alleged negligence or misconduct of SMART, except for such loss or
damage arising from the negligence or willful misconduct of SMART.

SMART shall give OWNER prompt notice of any claim or loss, and the Parties
shall cooperate in the defense of any such claims. OWNER shall seek SMART's prior written
consent fo seftle or compromise any claim or loss if OWNER contends that SMART shares in

liability with respect thereto.

18.  All personal property of OWNER, including, but not limited to fixtures,
equipment, or related materials upon the premises, will be at the risk of OWNER only, and
SMART will not be liable for any damage thereto or theft thereof, whether or not due in whole
or in part to the negligence of SMART,

19. OWNER shall, at its sole cost and expense, procure and maintain during the life
of this License liability insurance covering claims of bodily injury, personal injury and property
darnage arising out of use of the License issued herein covering the insuring provisions of this
License and the requirement of OWNER to indemnify SMART for limits of liability not less

than:

()  Commercial General Liability. OWNER shall procure and maintain Cotnmercial
General Liability insurance covering property damage, bodily injury and personal injury using an
occurrence policy form, in an amount no less than $5,000,000 per occurrence, and $10,000,000

annual aggregate.

Said policy shall either include a Railroads CG 24 17 endotsement removing the
exclusion of coverage for bodily injury or property damage arising out of operations within 50
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feet of any railroad property and affecting any railroad bridge, trestle, tracks, roadbeds, tunnel,
underpass or crossing, or provide evidence that said policy does not have any such exclusions.

A follow form Excess Liability policy may be utilized to satisfy the required limits of
liability under this section.

(b) Automobile Liability. OWNER shall procure and maintain Automobile Liability
insurance covering bodily injury and property damage in an amount no less than $2,500,000
combined single limit for each occurrence. Said insurance shall include coverage for owned, hired,
and non-owned vehicles. A follow form Excess Liability policy may be utilized to satisfy the
required limits of liability under this section.

(©) The minimum limits of policies of insurance required of OWNER shall in no event
limit the liability of OWNER under this agreement. OWNER’s insurance shall:

)] name SMART, its officers, and employees as an additional insured;
(ii) be issued by a company having a rating reasonably acceptable to SMART;

(jii)  be primary insurance to all claims thereunder and provide that any insurance
carsied by SMART is excess and non-contributing;

(ivy  provide that said insurance shall not be cancelled unless 30 days’ prior notice
is piven to all insureds; and :

\2 SMART shall have the right to annually conduct a review of the adequacy of
t1s insurance requirements provided for in this Section. In the event that SMART should determine
that the requirements of this Section no Jonger provide adequate protection to SMART, at SMART’s
rensonable discretion, it may require OWNER to obtain such additional insurance as SMART
reasonably deems adequate. A certificate of insurance showing the terms of coverage and listing
SMART as an additional insured shall be attached hereto as Exhibit E.

70.  If SMART has a good faith belief that OWNER is not in compliance with the terms
of this Agreement, then SMART shall give a reasonably specific written notice of the default to
OWNER and demand that the default be cured within thirty (30) days of the notice. If OWNER fails
to cure the default within thirty (30) days of the notice, or give adequate written assurance of due
performance within thirty (30) days of the notice (in the event more than thirty (30) days are
reasonably required to cure the default, then SMART will notify OWNER in writing that OWNER.
remains in breach (the Final Notice). OWNER shall have the right to initiate an action at the CPUC
znd/or the Superior Court to contest the Final Notice. SMART may then terminate this Agreement
upon ten (10) days written notice to OWNER, or may, at its option, choose any other remedies that
SMVART may have at law or equity. OWNER reserves all remedies it may have with regard to loss of

any access to its property.

91.  SMART shall have the right to terminate this agreement if notified by the CPUC that
the crossing is unsafe or no longer suitable for its intended use. Upon receipt of such notice,
SMART shall immediately notify OWNER, and proceed to close the Crossing in the manner
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required by the CPUC. Termination of this Agreement hereunder need not comply with any
other terms and conditions of this Agreement. SMART shall promptly notify OWNER of any
notifications, informal or: formal, from the CPUC or other authority, of conditions or
circumstances which may lead to a notification of immediate closure, as described above. If
such notification from the CPUC is based on the failure of SMART to properly maintain and/or
inspect the Crossing, SMART shall immediately proceed to comply with any and all orders of
the CPUC. All Parties reserve any and all rights they may have in the event the Crossing is
closed due to an order by the CPUC.

22 If OWNER fails to surrender to SMART the Premises, upon any termination of
this Agreement, all liabilities and obligations of OWNER hereunder shall continue in effect until
the Premises are surrendered. Termination shall not release OWNER from any liability or
obligation, whether of indemnity or otherwise, resulting from any events happening prior to the

date of termination.

93, Neither OWNER, nor the heirs, legal representatives, successors or assigns of
OWNER, nor any subsequent assignee, shall assign or transfer this Agreement or any interest
herein, without the prior written consent and approval of SMART, which approval may not be
unreasonably withheld, conditioned or delayed. Any Assignee must agree to abide by and be
bound by the terms of this Agreement, including but not limited to, the allowed uses, providing
indemnification and providing the insurance required by this Agreement. Notwithstanding the
above, should Owner sell its property to another commercial property owner who intends to
utilize the property for similar commercial purposes consistent. with those of the Owner, or
should Owner transfer or assign its rights under this Agreement in connection with a merger,
reorganization, consolidation or sale of all or substantially all of its assets to a parent, subsidiary
or affiliated company or to a subsidiary of a parent company, or should owner assign its rights
for estate planning purposes, such assignment is deemed preapproved by SMART subject to any
new owner executing an assignment of this Agreement and providing SMART a certificate of

insurance as provided for herein.

24.  Any notice required or permitted to be given hereunder by one party to the other
shall be in writing and the same shall be given and shall be deemed to have been served and
given if (1) placed in the United States mail, certified, return receipt requested, or (2) deposited
into the custody of a nationally recognized overnight delivery service, addressed to the party to
be notified at the address for such party specified above or below, or to such other address as the
parly to be notified may designate by giving the other party no less than thirty (30) days advance
written notice of such change in address.

Ifto SMART:

SONOMA-MARIN AREA RAIL TRANSIT DISTRICT
5401 Old Redwood Highway, Ste. 200 '
Petaluma, CA 94954

Attention: Laura Giraud, Real Property Manager

If to OWNER:
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Corto Meno Sand & Gravel, LLC

P.O. Box 80844

Petaluma, CA 94975

Attention: Eugene Ceccotti, Managing Member

25.  All questions concerning the interpretation or application of provisions of this
Agreement shall be decided according to the laws of the State of California.

26. To the maximum extent possible, each provision of this Agreement shall be
interpreted in such a manner as to be effective and valid under applicable law, but if any
provision of this Agreement shall be prohibited by, or held to be invalid under applicable law,
such provision shall be ineffective solely to the extent of such prohibition or invalidity, and this
shall not invalidate the remainder or any other provision of this Agreament.

27.  The Parties hereby acknowledge and agree that (a) each party bas actively
participated in the drafting and negotiation of this Agreement, (b) each such party has consulted
or has had the opportunity to consult with their own independent counsel relative to matters
coutemplated under this Agreement, (c) each party and party’s counsel have reviewed the
Agreement, and (d) any rule of construction to the effect that ambiguities are to be resolved
against the drafting party(ies) shall not apply in the interpretation of this Agreement, or any
portions hereof or any amendments hereto. _

28.  This Agreement is the full and complete agreement between SMART and
OWNER with respect to all matters relating to OWNER’s use of the Crossing, and supersedes
any and all other agreements between the parties hereto relating to OWNER's use of the Crossing
as described herein. However, nothing herein is intended to terminate any surviving cbligation of
OWNER or OWNER's obligation to defend and hold SMART harmless in any prior written
agreement between the parties.

29, No person who is not & patty 10 this Agreement shall have any rights or
obligations as a result of this Covenant. This Agreement is between the parties hereto and no
other person or entity is an express, intended, or implied third party beneficiary hereof.

30.  The exhibits and attachments hereto are hereby incorporated herein by reference
thereto.

Exhibit A — Location of Crossing and Improvements
Exhibit B — Permitted Uses of Crossing

Exhibit C — Map of Owners

Exhibit D- Allocation agreement

Exhibit E — Insurance Certificate

[Signature Page Follows]
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SMART:

' SONOMA-MARIN A

R’WSIT DISTRICT
// %
D) Ay Newdse———y

Farhdd Mansourian,
General Manager

APPROV/ED S TOFORM:
4 c:.......;? P
By: _£ / -
‘Adam L. Brand,
District Counsel

e

OWI\IE,;M{

0N
-

By Rn 7‘@ [ /

4 o
o };ggeué’ B. Cedcotti,
Marmging Member

APPROVED AS TO FORM:

By:
Clay Clement,
Counse} for OWNER

10
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Exhibit A

LOCAITON OF CROSSING AND IMPROVEMENTS
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EXHIBITB

PERMITTED USES OF CROSSING

12
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Exhibit B

ZOMMERICAL:

Subject to the terms and conditions of this Agreement, OWNER shell be permitted to use the at-
grade private roadway crossing of SMART railroad tracks and railroad property at Railroad
Milepost 36.78, in order to access OWNER’s property on the east side of the railroad. Said
access shall be for the private use of the OWNER, and his tenants, employzes, agents and
invitees. Said access shall be limited to the passage of persons, vehicles and equipment,
including automobiles, light trucks, heavy trucks and heavy equipment, to and from the property
of the OWNER. All vehicles and equipment shall comply with and observe all posted signs,
wamming devices and gates, and in any event shall stop before entering the crossing area and
ascertain that it is safe to proceed across the tracks before crossing.
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EXHIBIT C

MAP OF OWNERS
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EXHIBIT D

ALLOCATION AGREEMENT

For purposes of calculating payment of the Crossing Cost, Maintenance Costs and
Replacements Costs, SMART shall be responsible for 25% of the actual Crossing Cost,
Maintenance Costs and Replacement Costs incutred. Subject to the provisions relating to The
Dutra Group and SMART’s approval of = license agreement for an overhead conveyor crossing
the tracks below, the remaining 75% of the actual Crossing Cost, Maintenance Costs and
Replacement Costs shall be equally allocated amongst the four existing commercial property
Owners (Existing Commercial Owners) identified on the map attached hereto as Exhibit C such
that cach Existing Commercial Owner shall pay 18.75% of that expense. The Existing
Commercial Owners are:

Team Gold, LLC

Henris Investments, LLP

Corto Meno Sand & Gravel, LLC
Peachtree Terrace and the Dutra Group

The Peachtree Terrace parcel is being developed by The Dutra Group for an asphalt batch
plant and as part of the operation needs to construct an overhead conveyor across the tracks to
connect to other property An Application for Encroachment of Ajr Space for construction of the
conveyor has been submitted to SMART. The Dutra Group, on behalf of Peachtree Terrace, will
participate financially in the Crossing Cost, as provided for in this Agreement, even though it has
not yet obtained final approval of its Use Permit, if, and only if (1) SMART approves Dutra’s
application for the conveyor which SMART shall use it best efforts to complete within 30 days
and (2) SMART supports The Dutra Group’s separate application for the conveyor to the PUC,
including the General Manager’s stating to the PUC that SMART supports the application for the
conveyor. 1f SMART complies with the foregoing, then Peachtree Terrace will execute the
SMARTS STANDARD AGREEMENT FOR PRIVATE CROSSING
SMART NO. PytX-0011.

Subject to the conditions relating to The Dutra Group, above, the Existing Commercial
Owners shall pay 75% of the actual cost for construction of the Crossing which total costs in the
aggregate shall not exceed $750,000. Any costs above $750,000 will be paid for solely and
exclusively by SMART. SMART will invoice Owner for its percentage paymient and will
provide a detailed accounting of the actual costs incurred for the construction of the Crossing
along with each invoice. SMART will provide an initial invoice within thirty (30) days of
execution of this Agreement by all Parties. Owner will pay 50% of 18.75% of the Crossing
Costs within thirty (30) days of receiving the initial invoice from SMART. Owner will pay 50%
of 18.75% of the remaining Crossing Costs within twelve (12) months of receiving written notice
from SMART that the construction of the Crossing is complete. The Existing Commercial
Ownets are jointly and severally liable for the Crossing Costs. If any Existing Commercial
Owner does not pay its proportionate share in a timely basis, SMART shall provide written
notice to that owner demanding that payment be made within 10 days with a copy of said notice
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to the other Existing Commercial Owners. To the extent any one of the four Existing
Commercial Owners fails or refuses to pay its proportionate share of the Crossing Costs, that
owner shall cease any use of the Crossing and the amount which would have otherwise been
invoiced to that Owner shall be equally divided amongst the other Existing Commercial Cwners.
Any EBxisting Commercial Owner who advances funds on behalf of any other Existing
Commercial Owner shall be entitled to seek full recovery of any such advances with interest at
10% plus all attorney fees incurred in any collection activities lo secure such recovery.

DATED: TEAM GOLD, LLC
By:
Glen Ghilotti,
President
DATED: HENRIS INVESTMENTS, LLP
By:

_Steve Henris

DATED:
DATED: PEACHTREE TERRACE AND THE DUTRA
GROUP
By:
Bili T. Dutra,
Chief Executive Officer
DATED: SONOMA-MARIN AREA RAIL TRANSIT

STRICT

7,
S
%

¥s. o
“Farhad Mahsourian,
General Manager
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Commercial Owners. To the extent any ond of the four Existing Commercial Owners fails or
yefuses to pay its proportionate share of the Crossing Costs, that owner shall cease any use of the
Crossing and the amount which would have otherwise been invoiced to that Owner shall be
equally divided amongst the other Existing Commercial Owners. Any BExisting Commercial
Owner who advances funds on behalf of any other Existing Commercial Owner shall be entitied
to seek full recovery of any such advances with interest at 10% plus all attorney fees incurred in

any collection activities to secure such recovery.

DATED: TEAM GOLD, LLC

By:

Glen Ghilotti,
President

DATED: HENRIS INVESTMENTS, LLP

~ By:

Steve Hentis

DATED: CORTO MENO SAND & GRAVEL, LLC

By:

Eugene B. Ceccotti,
Managing Partner

PEACHTREE TERRACE AND THE DUTRA

DATED:
GROUP

By:

i T Dutra, ~/
hief Bxecutive Officer

DATED: SONOMA-MARIN AREA RAIL TRANSIT
DISTRICT

By:

Farhad Mansourian,
General Manager

s
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to the other Existing Commercial Owners. To the extent any one of the four Existing
Commescial Owners fails or refuses to pay its proportionate shate of the Crossing Costs, that
owner shall cease any use of the Crossing and the amount which would have otherwise been
avoiced to that Owner shall be equally divided amongst the other Existing Commercial Owners.
Any Existing Commercial Owner who advances funds on behalf of any other Existing
Commercial Owner shall be entitled to seelc full recovery of any such advances with interest at
10% plus all attorney fees incurred in any collection activities to secure such recovety.

DATED: ’ TEAM GOLD, LLC
By:
Glen Ghilotti,
President
DATED: - HENRIS INVESTMENTS, LP
By: ' : ;
Steve Henris,
General Parlner

CORTO MENO SAND & GRAVEL, LLC

DATED:
By:
Fugene B, Ceccotti,
Managing Partner
DATED: PEACHTRRE TERRACE AND THE DUTRA
GROUP
By:
Bill T. Dutra,
Chief Executive Officer
DATED: SONOMA-MARIN AREA RAIL TRANSIT
. DISTRICT
By:
Farhad Mansoutian,
General Manager
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to the other Existing Commercial Owners. To the extent any one of the four Existing
Commercial Owners fails or refuses to pay its proportionate share of the Crossing Costs, that
owner shall cease any use of the Crossing an and the amount which would have otherwise been
invoiced to that Owner shall be equally divided amongst the other Existing Commercial Owners.,
Any Existing Commercial Owner who advances funds on behalf of any other Existing
Commercial Owner shall be entitled to seek full recovery of any such ad hnces with interest at

10% plus all attorney fees incurred in any collection activities to secure su recove1y

)~

" DATED: HENRIS INVESTMENTS, LLP

DATED: “anuany 57301 TEAM GOLD

By:

By:

Steve Henris

DATED: CORTO MENO SAND & GRAVEL, LLC

By:

Eugene B. Ceccotti,
Managing Partner

DATED: PEACHTREE TERRACE AND THE DUTRA
GROUP

By:

Bill T, Dutza,
Chief Executive Officer

DATED: SONOMA-MARIN AREA RAIL TRANSIT
DISTRICT

By:

" Farhad Mansourian,
General Manager
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EXHIBITE

INSURANCE CERTIFICATES
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} (2]
ALCCRILD
e

CERTIFICATE OF LIABILITY INSURANCE

314206

DATE {MMIDDIYYYY)
112812016

THIS CERTFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFER!
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES

BELOW. THIS GERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CO
REPREJENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLOER.

S NO RIGHTS UPON THE CERTIFICATE HOLDER, THIS

NTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED

o encdorsed. If SUBROGATION IS WAIVED, subject to

Coro Mono Sand & Gravel, LLG

IMPORTANT: 1f the certlficate holder Is an ADDITIONAL INSURED, tha policy{ies) must b

the terms and conditions of the policy, certein policies may require an sndorsement. A statement on this certificate does not confar fights to tha
sartificate holder In Heu of such endc t{s). :

PROTUCER CONTACT

Construction & Real Estate Practice Pugﬂsu Extl: muci oy (B6€) 3581467

Walls Ferqge Insurance Services USA, Inc. - CA Lic#: 0008408 %“oﬁ;‘éss- Corraquests@wallsfargo.com

859 Shyway Road INSURER(5) AFFORDING COVERAGE NAIC #

.S;‘m Carios, CA 9»_0}9 msurera; Arch Insurance Company 11150

INSURED msurer 8;  Navigalors insurance Company 42307

INSURERC ¢

P.O. Box BLEG44 IHBURER D :
INSURER E ;

Petatuma GA 54975-8044 INSYRER F 3

'COVERAGES

CERTIFICATE NUMBER: 10070622

REVISION NUMBER: See below

EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHO!

THIS IS TO CERTIFY THAT THE POLIGIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE I
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED 8Y THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS.

WN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

NSURED NAMED ABOVE FOR THE POLICY PERIOC

POLICY EFF. - POLICY EXP

sk TYPE OF INSURANCE POLICY NUMBER AWDONYYY) {MMIDDIYYYY) LIMITS
A | X | COMMERCIAL GENERAL LIABILITY X 71PKGAIOS10S JMi2015  THIZOAE %CURREN& : 1,006,000
Xj TORENTED T00.000
__} GLAIMS-MAOE I | accuR PREMISES {£2 occurrence) | 60,
S MED EXP [Asy one persen) 3 5000
o PERGONAL L ADVINJURY | § 1,000,000
| GENLAGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE 5 2,000,000
| PRMITY E‘-} i Loc PRODUCTS - COMP/IQP AGG | § 2,000,003
OTHER: ¥
4 . COMBINED SINGLE
£ | AUTOMOBIE LIABILITY X 71PKGBI05105 T2015 | 7112016 | B o B E 2,000.005
| any auTo : BADILY INJJRY {Pecperson) | §
AL OWNED SCHEOULED BODILY INJIRY (Per accidenl)] 5
: % | nONOwsED FAOPEITY DAMAGE s
| vieo AUTOS AITOS {Par accident)
® $
" WMORELLA LIAB X | ocour SF15EXCTE6370IV 7H12015 71472016 | EACH OCGURRENCE $ 8,000,000
| CLAIMS-MADE AGGREGATE 3 8,000,000
- 3 RETENTIONS 3
“ TR " PER G-
a \g S {?2& :ilg?gg;gg&%am N 71WCI8805005 7HRO6 71412016 X ATUYE [ l ER
AMY PROPRIETOR/PARTHERIEXECUTIVE .1 EACH ACCIDENT s 1,000,000
OFFil GUMEMBER EXCLUOED? NIA
4M=nﬁ=fnwaﬂmw EL {ISEASE - EA EMPLOYEE § 1,000,000
dueril a
Eé i%'RIB;E;bN ‘(‘)F OPERATIONS below £.L DISEASE- POLICY LIMIT { § 1,000,000
DESCRIBTION OF OPERATIONS / LOCATIONS / VEHICLES {ACORD 101, Additions) rki dule, may ka hed i more space le raquired]
co201 00413,0620370413.062427041S.OOCA0070001013 Sonoma Marin Area Rall Transi! (SMART}, its offtcars, and smployeas Is named as additional
insured as respects generel {lsbility and automobile liability on a primary and non-contilbutory basls.

RYIFICATE HOLDER

CANCELLATION

senoma Marin Area Rall Transit SMART)
5401 Old Redwood Hwy #200
elaluma, CA 94854

ACCORDANCE WITH THE POLICY PROVISIONS,

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE Wil BE DEUVERED IN

AUTHORIZED REPRESENTATIVE .
94«»«&%

The ACORD name and logo are registered marks of ACORD

ACORD 25 {2014/01)

(TS 1:nas cathcaled 152016}

© 71988-2014 ACORD CORPORATION. All rights reserved.




A.13-09-020 ALJ/DB3/jt2

GOVMERGIAL GENERAL LIABILITY
CG 20100413

soLICY NUMBER; 71PKG8905105
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED ~ OWNERS, LESSEES OR
CONTRACTORS — SCHEDULED PERSON OR
ORGANIZATION

This endorssment modifles Insurance provided under the following:

GCOMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

Name Of Additional Insured Person(s)
Or Organfzation(s)

ALL PARTIES WHERE REQUIRED BY
A WRITTEN CONTRACT

ocation(s) Of Covared Cperations

{ information required to completa this Schedule, i not shown above, will be shown in the Declarations. .

8. With respect to the Insurance afforded o these
additional Insureds, the following  additional
exclusions apply: .

A. Section I — Who Is An Insured Is amended o
inciude as an additional insured the person(s) or
organization{s) shown in the Schedule, but only
with respact to“kabxhty for "bodily Injury", "propesty “This insurance does not apply to "bodily injury” or
damage’ or ‘“personal and advertising injury” “property damage® occurring after:
caused, In whole or in part, by:

A i, Al work, Including materials, parts  or
1. Your acts or omissions; or equipment furnishod In connaction with such
5. Tha acls or omissions of ihose acling on your work, on the project (other than sarvice,

hehalf; malntenance or repalrs) fo be parformed by or

in the performance of your ongoling operatlons for

the additional insured{(s) at the location(s)

designatad above.

Howaver:

1. The Insurance afforded to such additional
insured only applles to the extent permitted by
law; and

2. | coverage provided to the additional insured
Is required by a contract or agreement, the
insurance afforded to such additlonal Insured
will not be broader than that which vou are
yequired by the confract or agreement to
provide for such additlonal Insured.

CG 20100413

@ Insurance Services Offics, Inc., 2012

on behalf of tha addltlonal Insured(s) et the
focatlon of the covered operations has been
completed; or

That portlon of 'your work” out of which the
Injury or damage arlses nas been put io its
Intanded use by any person or organization
other than another contractor or subcontractor
engaged In performing operations for =&
princlpal as a part of the same project.

2

Page 10of2
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¢. With respect to the Insurance afforded lo thess
additional Insureds, the following is added to
Section H} — Limits Of Insurance:

I coverage provided to the additional insured Is
reculrad by a contract or agreement, the most we
will pay on behalf of the additional Insured is the
amount of Insurance:

1, Aequired by the contract or agreement; of

page 20f 2

© Insurance Services Office, Inc., 2012

5. Avallable under the applicable Limits of
Insurance shown In the Daclarations;
whichever is less.

This endorssment shall not increase the
applicable Limita of Insurance shown In the
Doclarations.

CG 20160413
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_eOLICY NUMBER: 71LPKG890510 5 CONMMERCIAL GENERAL LIABILITY
cG20370413

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED — OWNERS, LESSEES OR
CONTRACTORS ~ COMPLETED OPERATIONS

This ehdorsement modifies Insurance provided undar the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART

SCHEDULE

Name Of Addiional Insured Person(s)
Or Organtzation(s) Localon And Descripion Of Completed Qperations

ALL, PARTIES WHERE REQUIRED BY
A WRITTEN CONTRACT

{nformation required to complete this Scheduls, {f not shown abova, will be shown in the Dagclarations.

4. Seclion || — Who Is An Insured is amended 1o B. With respect to the Insurance afforded o these

Include as an additionat Insured the person(s) or addittonal Insureds, the following Is added to
organizalion(s) sstu!)wnl In t[he Sche(l!!u!e, })uly‘only Secllon 111 — Limits Of Ingurance:

with: respect to llabllity for "bodlly Injury” or If coverage provi ’ )
bl . - _ provided to the additional insured is
property damage h«:aus‘ed, "" Whg!e or in part, bg required by a contract or agreement, the most we
wour work" at the locallon dssignated an will pay on behal of the addltional Insured Is the
described In the Schadule of thle endorsement amount of Insurance:

performed for that additional Insured and X
inchuded In the "producls—comp!eted operaticns 1. Required by tha contract o7 agreement; or
hazard". 2 Avallable under the applicable Limits of
Insurance shown In the Declaratlons;

However:

1. The Insurance afforded to such additional whichever Is less.
insured only applles to the extent permitted by Tris sndorsemant shall not Increase the applicable
iaw; and Limits of Insurance shown In the Declarations.

2. if coverage provided ta'the additional Insured
1s required by a contract or agreemant, the
insurance afforded to such additional Insured

* wili not be broader than that which you are
required by the conlract or agraerment 1o
provide for such additional insured,

GG 20370413 ® Insurance Servicas Offics, Inc., 2012 Page 1of 1




A.13-09-020 ALJ/DB3/jt2

POLICY NUMBER: TLPKG8Y05105

COMMERCIAL GENERAL LIABILITY
CG 24270413

THIS ENDORSENMENT GHANGES THE POLICY. PLEASE READ IT CAHEFULLY.
LIMITED CONTRACTUAL LIABILITY - RAILROADS

This endorsement modifles insurance provided under the following:

COMMERDIAL GENERAL LIABILITY COVERAGE PART
SCHEDULE

Scheduied Raliroad: RAILROADS WHERE REQUIREL BY WRITYEN CONTRACT

Designated Job Site: LOCATIONS WHERE REQUIRED BY WRITTEN CONTRACT

information requirad o com lole this Scheduls, if not shown above, will be shown In the Deciarations.

With respact o operalions parformed for, or affecting,
s Scheduled Raflroad al a Designated Job Slte, the
definition of "insured contract” In the Definijons
sactlon is raglaced by the following:

g, "insurad contract! rmeans:

:

0G2427 0413

A contract for a lease of premises. Howaver,
thal portlon of the conlract for a lsase of
premises  that Indomnifies any person Of
organization for damage by fire 10 premises
while rented 1o you or temporarlly occupled by
you with permission of tha owner is not an
naurad contract”;

A sidstrack agreement;
Any easement or license agresment;

An obligation, as required by ordinancs, 10
indemnify a municipality, except in connectlon
with work for a municipallty;

An elevator maintenance agresment;

That part of any other contract or agresment

rtalning lo your business {including an
demnification of a municipallty In connection
with work performed for a munlclpall?l) undsr
which you assume the forl liability of another
party to pay for "hodily Injury” or "property
damage” to a third person or organization,
provided the "vodily Injury” ot “propertly
damage” Is eaused, in whole or In part, by you
or those acting on your behalf. However, such
part of a contract or agresment shall orly be
considered an “insured contract” to the oxtant
your assumption of the tort liabliity Is permitted
by law. Tort liabilily maans a Hlabillty that would
be Imposed by law in the ahsence of ony
contract or agresment.

Paragraph f. does not include that part of any
contract or agreement:

(1) That Indemnilies an architect, engineer or
s?rveyor for Injury or damage arising out
of:

{a) Preparing, approving or falling to
prepare or Approve maps, shop
drawings. oplnlons, reporls, surveys,
field orders, change orders or drawings
and specifications; or

{b) Giving directions or insiructions, or
faiiing to give them, if that s the primary
cause of the {njury or damage;

(2) Under which the Insured, i an archltact,
englnear or surveyor, assumes Habllity for
an Injury or damage arising out of the
Insured's rendering or falure to render
profesalonat services, including those listed
in Paragraph {1) above and supervisoty,
inspsctlon, architectural or enginesring
activitles.

@ Insurance Services Office, inc., 2012 Page 1 of 't
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
ADDITIONAL INSURED — DESIGNATED PERSON OR ORGANIZATION
This endarsement modifies insurance provided under the followlng:
AUTO DEALERS COVERAGE FORM

BUSINESS AUTO COVERAGE FORM
MOTOR CARRIER COVERAGE FORM

SCHEDULE

Name of Person(s) or Organization(s):

ANY PERSON OR ORGANIZATION THAT YOU BAVE AGREED
IN A WRITTEN CONTRACT, THAT SUCH PERSON OR
ORGANIZALTON IS AN ADDITIONAT, INSURED ON THIS

POLICY,

Wwith respect to coverage provided by this endorsement, the provisions of the Coverage Form apply
unless modified by the endorsement.

Under Covered Autos {labliity Coverago, the Who Is An Insured provislon Is amendad to include as
an "Insured” the person(s) or organization(s) named in the Schedule above, but only with respact to their
legal liabliity for your acts or omisslons or acts or omisslons of any person for whom Covered Auto
Llability Coverage is afforded under this policy.

Al other terms and conditions of this Policy remain unchanged.

Endarsement Number:

Policy Number: 71 PKG8905105

Named Insured: NORTH BAY ROCK & READY-MIX, INC.

This endorsement (s effectlve on the Incaption date of this Palicy unless otherwlse stated herain:

Endarsement Effective Date: 7/1/2015

00 CA0070 00 1013 Page 1 of 1
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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of the Sonoma-Marin Area Rail
Transit District seeking cost allocation for
required improvements, including installation
of quadrant gates at a private crossing over
Sonoma-Marin Area Rail Transit District
tracks (MP:36.75) in the County of Sonoma,
State of California.

Application 13-09-020
(Filed September 23, 2013)

INFORMATION REGARDING SERVICE

I hereby certify that I have this day served a copy of the “Joint Motion to Adopt

Settlement Agreements” on all known parties to A.13-09-020 by first class mail with postage

pre-paid to each person in the attached service list.

The official service list I use is current as of today’s date.

Dated: August 8, 2016, at Santa Rosa, California

@‘K‘U&ﬁ%\ 0@ 0000 |-

Kristin Whalley, Legal Secretary \

Sonoma County Counsel

A

o

575 Administration Drive, Room 105-A
Santa Rosa, CA 95403

(707) 565-2421

Kristin. Whalley@sonoma-county.org

(End of Attachment C)






