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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 
 
 
Application of the Sonoma-Marin Area Rail 
Transit District seeking cost allocation for 
required improvements, including 
installation of quadrant gates at a private 
crossing over Sonoma-Marin Area Rail 
Transit District tracks (MP: 36.75) in the 
County of Sonoma, State of California. 
 

 
 

Application 13-09-020 
(Filed September 23, 2013) 

 
DECISION ADOPTING THE SETTLEMENT AGREEMENTS BETWEEN THE 
SONOMA-MARIN AREA RAIL TRANSIT DISTRICT AND TEAM GOLD, LLC, 
HENRIS INVESTMENTS, LP, AND CORTO MENO SAND & GRAVEL, LLC, 

REGARDING THE COST ALLOCATION OF PRIVATE CROSSINGS 
 

Summary 

This decision grants the joint motion for adoption of three settlement 

agreements between the Sonoma-Marin Area Rail Transit District (SMART) and 

Team Gold, LLC, Henris Investments, LP and Corto Meno Sand & Gravel, LLC, 

for safety improvements to the SMART tracks, specifically the consolidation of 

three existing crossings into a newly installed private at-grade crossing, 

commonly known as the “Landing Way Crossing,” for the benefit of the settling 

property owners (Owners). 

One party to the settlement agreements, The Dutra Group, is not a public 

utility and is not a party to this proceeding.  This decision and the portions of the 
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underlying settlement agreements that pertain to The Dutra Group are therefore 

not enforceable by this Commission as to The Dutra Group. 

The proceeding is closed. 

1. Jurisdiction 

The California Public Utilities Commission ( Commission) has the 

jurisdiction to review and approve railroad crossing applications to determine 

their necessity and that they are designed to ensure public safety pursuant to 

Public Utilities Code Section1 (Pub. Util. Code §) 7537 and General Order 75-D.2 

2. Procedural Background 

On September 23, 2013, the Sonoma-Marin Area Rail Transit District 

(SMART or District) filed an application with the Commission under Pub. Util. 

Code § 7537 for a finding that the proposed modifications to the Landing Way 

Crossing proposed by SMART are necessary, and for the allocation of costs and 

expenses of such modifications between SMART and property owners Team 

Gold, LLC (Team Gold), Henris Investments, LP (Henris), and Corto Meno Sand 

& Gravel LLC, (Owners).  Specifically, the application calls for the construction 

and improvement of the Landing Way Crossing, located south of Petaluma in 

Sonoma County at or near mile post (MP): 36.783 (DOT4 # 498695P), and the 

closing of two existing private crossings, one located approximately 520 feet 

                                              
1  All statutory references are to the Public Utilities Code unless otherwise indicated. 
2  Regulations Governing Standards for Warning Devices for At-Grade Highway Rail Crossings 
in the State of California; adopted August 24, 2006, effective September 23, 2006. 

3  This location has been referred to both as MP: 36.75 and MP:  36.78 in the pleadings and 
settlement agreements. 

4  DOT refers to the United States Department of Transportation. 
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north (MP: 36.87; DOT # 498694H) and the other approximately 1800 feet south 

(MP: 36.37; DOT # 498696 W) of the Landing Way Crossing. 

These modifications are necessary to enable the safe operation of the new 

SMART light rail system and ingress and egress from the private property of the 

Owners adjacent to the rail line.  Construction on Phase I of the SMART rail 

system, covering 38.5 miles from downtown San Rafael to Santa Rosa, began in 

May 2012.  Passenger service for Phase I is scheduled to begin in late 2016.  When 

completed, the rail passenger service will serve a 70-mile corridor from 

Cloverdale in Sonoma County to Larkspur in Marin County. 

The crossings slated for closure have been in existence since the early 

1900s, and were the subject of private roadway agreements and easements (and 

assignments thereof) executed by SMART and the Owners and their 

predecessors in interest.  The parties acknowledge these private roadway 

agreements are not controlling in this proceeding. 

3. Responses and Protests to the Application 

On October 24, 2013, Henris and Team Gold filed a response to the 

Application expressing the view that the cost of the consolidation and 

improvements to the Landing Way Crossing should be reasonably allocated 

between SMART and all affected property owners pursuant to Pub. Util. Code 

§ 7537. 

On November 5, 2013, Corto Meno filed a protest to the Application, citing 

the same arguments as Henris and Team Gold.  On November 12, 2013, Henris 

and Team Gold each filed a motion to convert their response to a protest.  

However, this application is no longer contested because the parties have 

reached settlements that resolve all of the issues raised in the protest and 

responses. 
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4. Overview of the Settlements 

On August 9, 2016, the parties filed a joint motion for adoption of the 

settlement agreements which had been executed by the parties on April 22, 2016.  

Each of the three settlement agreements before the Commission is identical in 

form and content.  The settlement agreements provide that:5 

1) Owners have a non-exclusive license to use the Landing Way 
Crossing solely as a private crossing, and will take any and all 
necessary actions to preserve the private character of the 
crossing and prevent its use as a public road, as specified in 
Exhibits A, B and C to the joint motion, for an initial period of 
twenty years, with options for renewal; 

2) Owners may change the size or nature of the crossing to 
accommodate development of an Owner’s property at the 
Owner’s sole cost and expense, provided that all crossing 
change work on the premises is performed by SMART; 

3) With the exception of an overhead conveyor crossing the 
tracks for the benefit of non-party The Dutra Group (as 
outlined in settlement agreement Exhibit D, which is not 
before the Commission), SMART will be responsible for 
25 percent of the cost and expense of installation of the 
crossing, major repair expenses (exceeding $5,000) and 
replacement costs of the crossing incurred over time, and the 
Owners will be collectively responsible for the remaining 
75 percent to be divided equally, 18.75 percent each;   

4) Owners will each pay SMART, annually in arrears, 
18.75 percent of the actual maintenance costs of the crossing, 
such costs currently estimated to be $6,500 per year.  SMART 
shall notify Owners in advance of planned maintenance or 
repairs expected to cost $5,000 or more; 

                                              
5  The following are intended only to summarize the terms of the settlement agreements, not to 
interpret them.  The terms of the conditions of these agreements as contained in the attachments 
to this decision shall be controlling. 
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5) Crossing replacement costs will be calculated based on the 
actual crossing cost amortized over 25 years, not to exceed 
$750,000 (for the initial installation of the crossing).  Once the 
crossing is installed and the actual crossing cost is determined, 
the parties will execute an amendment to the settlement 
agreements setting forth the actual crossing cost.  Each Owner 
will pay to SMART, annually in arrears, 18.75 percent of 
1/25th of the actual crossing cost, adjusted annually for 
inflation using the Construction Cost Index.  SMART will 
maintain a separate bank account into which these funds will 
be deposited, and may not use these funds for any purpose 
other than for capital replacements and major repairs to the 
crossing, as needed.  Should any replacement cost be the 
result of damage or destruction of any equipment as a result 
of improper use of the crossing by an Owner, that Owner shall 
pay for that item of repair in addition to its percentage share 
of replacement costs; 

6) The existing commercial Owners are jointly and severally 
liable for the crossing construction costs, and shall pay 
75 percent of the actual cost for construction of the crossing, 
with total cost in the aggregate not to exceed $750,000.  Any 
costs above $750,000 will be paid by SMART; 

7) In the event SMART or any successor in interest ceases 
running passenger rail in this corridor continuously for more 
than 12 months, or should the crossing cease to be used, all 
funds remaining in the replacement account shall be returned 
to the Owner pro rata with any other contributing party.  Each 
Owner will have the reasonable right to conduct an audit of 
maintenance and/or replacement costs annually.  In the event 
an Owner is overcharged or undercharged for any such cost, 
the discrepancy shall be adjusted by a correcting payment to 
or from the Owner within 30 days of completion of the audit 
which revealed the overpayment or underpayment; 

8) Owners will be responsible for notifying SMART in writing of 
any need to upgrade the vehicular traffic control devices or 
signs at or near the crossing, or of any significant change in an 
Owner’s volume or nature of traffic at the crossing; 
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9) Should any discharge, leakage, spillage, emission or pollution 
of any type occur upon or arise as a result of an Owner’s use, 
presence, operations, or exercise of the rights granted under 
the settlement agreements, that Owner shall, at its sole 
expense, clean all affected property, or pay SMART for such 
cleaning, to the satisfaction of SMART and any governmental 
body having jurisdiction in the matter; 

10) SMART shall, at its own cost and expense, keep the crossing 
in good order, repair and condition at all times while the 
settlement agreements are in effect, in material compliance 
with all legal requirements and in such condition to maintain 
the safety and suitability of the crossing with the Commission.  
SMART shall take any commercially reasonable steps to 
preserve and protect the useful life, utility and value of the 
crossing; 

11) Owners acknowledge that cables, pipelines and electric 
and/or fiber optic transmission lines may be on, about, along, 
or under the premises, and each Owner agrees it will not dig 
in or disturb the surface of the premises without the express 
written consent of SMART; 

12) Each Owner may request that SMART install, at Owner’s sole 
cost and expense, two chases sufficient to allow Owner to 
bring water, sewage and power under the railroad tracks.  
SMART agrees to accommodate such requests provided 
SMART can legally do so and Owner obtains all necessary 
governmental and regulatory approvals and permits, 
including a separate license from SMART for the chases.  All 
work necessary to install the chases shall be performed by 
SMART; 

13) Each Owner may, at its sole cost and expense, construct and 
maintain a roadway to the crossing and/or premises, 
including related roadway drainage, in a manner acceptable 
to SMART and safe for use by any vehicles or equipment.  
Owners are not required to construct such a roadway.  If 
SMART requires a roadway for its own use of the crossing or 
premises, SMART will bear all related costs and expenses; 
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14) Owners agree not to interfere with any crossing gates, farm 
gates or barriers.  Owners will not obstruct or interfere with 
the passage of any trains or rail vehicles, and shall, at Owners’ 
sole cost and expense, perform all activities and use the 
crossing in such a manner as not to be a source of danger to, 
or interfere with the use of present or future tracks, roadbed 
or property of SMART, or the safe operation and activities of 
SMART.  Owners agree to cease using the crossing at any time 
if SMART personnel or other public authorities so order due 
to any hazardous condition.  SMART agrees to remediate any 
hazardous condition as quickly as possible; 

15) Owners agree, at their own cost and expense, to keep the 
crossing clear of obstructions of any kind which may 
accumulate by virtue of vehicles, equipment or machinery 
using the crossing, and to remove any vegetation along the 
rail corridor on each side of the crossing so that motorists’ line 
of sight to approaching trains is not impaired or obstructed, 
with the exception that Owners are not required to take any 
actions within an area designated as wetlands by the Army 
Corps of Engineers; 

16) If SMART later desires to use its rail corridor in such a way as 
would be interfered with by the crossing, SMART may, at its 
sole discretion and expense, make any necessary changes 
including relocation of the existing crossing or constructing a 
new crossing, provided any such activities are in compliance 
with Pub. Util. Code § 7537, General Order 75-B and other 
Commission rules, regulations and orders; 

17) Owners shall, at their own cost and expense, maintain a 
commercial general liability insurance policy covering 
property damage, bodily injury and personal injury using an 
occurrence policy form, in an amount of no less than 
$5,000,000 per occurrence, and $10,000,000 annual aggregate.  
Such policy shall either include a Railroads CG 24 17 
endorsement removing the exclusion of coverage for bodily 
injury or property damage arising out of operations within 
50 feet of any railroad property and affecting any railroad 
bridge, trestle, tracks, roadbeds, tunnel, underpass or 
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crossing, or provide evidence that the policy does not have 
any such exclusions.  Owners shall also maintain automobile 
liability insurance covering bodily injury and property 
damage in an amount no less than $2,500,000 combined single 
limit for each occurrence, and include coverage for owned, 
hired, and non-owned vehicles.  SMART, its officers and 
employees are to be named as additional insureds on the 
policies; 

18) Owners agree to indemnify and hold harmless SMART, its 
officers, agents and employees, from all claims, demands, 
losses, damages, causes of action, suits and liabilities of every 
kind (including reasonable attorneys’ fees, courts costs and 
related expenses) for injury to or death of a person, or for loss 
or damage to any property arising out of or in connection with 
Owner’s performance of its obligations under the agreement, 
or out of the operations of or work done by Owner, actions 
taken by Owner, or actions permitted by Owner, its 
subcontractors, invitees, agents or employees.  This indemnity 
does not protect SMART from liability to the extent such loss 
or damage was caused by SMART’s negligence or willful 
misconduct.  The indemnification provisions apply to 
SMART, its successors and assigns, and any other railroad 
company lawfully operating upon and over the tracks, 
crossing or adjacent to the roadway, and the officers and 
employees thereof; 

19) Upon termination of the agreements, SMART may remove the 
crossing and restore the rail corridor to the condition as of the 
effective date of the agreements without incurring any liability 
to the Owners; and 

20) SMART may terminate the agreements if notified by the 
Commission that the crossing is unsafe or no longer suitable 
for its intended use.  SMART shall promptly notify the 
Owners of any notifications, whether formal or informal, from 
the Commission or other authority, of a condition or 
circumstance which may lead to a notification of immediate 
closure.  If such notice from the Commission is based on 
SMART’s failure to properly maintain and/or inspect the 
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crossing, SMART agrees to immediately proceed to comply 
with any and all orders of the Commission. 

5. Safety Concerns 

In addition to the safety considerations identified in the settlement 

agreements, outlined above, the assigned Administrative Law Judge (ALJ) issued 

a ruling on November 17, 2015, inquiring specifically: 

1. Whether Standard 1-X Private Crossing signs will be installed, 
as required by the Commission’s General Order (G.O.) 75-D, 
Section 7.3; 

2. Whether R8-8 “Do Not Stop on Tracks” signs, as defined in the 
California Manual of Uniform Traffic Control Devices, will be 
installed on each approach to the crossing; 

3. Whether illumination will be installed on the crossing to 
provide individuals who use the crossing clear visibility of the 
crossing at night; and 

4. Whether sidelights will be installed on the warning devices: 

a. On the east side of the crossing facing the parallel roadway 
that approaches the crossing; 

b. Attached to the mast of the warning device in the northeast 
quadrant, facing north; and 

c. Attached to the mast of the exit gate in the southwest 
quadrant, facing south. 

In response to the ALJ’s ruling, on November 24, 2015, SMART reported 

that: 

1. The existing but unauthorized crossing at approximately MP: 
36.87 (DOT #498694H) had been closed, and the crossing at 
approximately MP: 36.37 (DOT #498696W) was scheduled to be 
closed by December 15, 2015, with all associated costs borne by 
SMART.  On April 15, 2016, SMART confirmed that the crossing 
at MP: 36.37 was permanently closed on March 29, 2016. 



A.13-09-020  ALJ/DB3/jt2 

- 10 - 

2. Standard 1-X Private Crossings signs will be installed, as 
required by the Commission’s General Order (G.O.) 75-D, 
Section 7.3; 

3. R8-8 “Do Not Stop on Tracks” signs, as defined in the California 
Manual of Uniform Traffic Control Devices, will not be installed 
on each approach to the crossing; 

4. Illumination will not be installed on the crossing; and 

5. Sidelights will not be installed on the warning devices: 

a. On the east side of the crossing facing the parallel roadway 
that approaches the crossing; 

b. Attached to the mast of the warning device in the northeast 
quadrant, facing north; or 

c. Attached to the mast of the exit gate in the southwest 
quadrant, facing south. 

The Commission’s Rail Crossings and Engineering Branch reviewed 

SMART’s response to the ALJ’s ruling, and did not express any concerns. 

6. Settlement Standard of Review 

The standard of review for settlements is contained in Rule 12.1(d) of the 

Commission’s Rules of Practice and Procedure,6 which states “The Commission 

will not approve settlements, whether contested or uncontested, unless the 

settlement is reasonable in light of the whole record, consistent with the law, and 

in the public interest.” 

                                              
6  Any reference to Rule or Rules refers to the Commission’s Rules of Practice and Procedure. 
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6.1 The Settlements Satisfy the Standard of 
Review for Settlements 

The record consists of all filed documents, the proposed settlement 

agreements and the motion for adoption of settlement.  The settlements resolve 

all of the issues raised in the responses and protest. 

The settling parties represent a cross-section of interests and all of the 

directly affected property owners who will utilize the private Landing Way 

Crossing.  SMART represents the interests of the railroad and its concerns 

regarding the safety of the crossing.  Team Gold, Henris and Corto Meno and are 

the property owners who will need the private Landing Way Crossing to safely 

access their properties once the SMART light rail line is in operation.  The parties 

to the settlements have a thorough understanding of the issues, and all of the 

underlying assumptions and data, and could therefore make informed decisions 

in the settlement process.   

The Commission could have resolved the disputed issues in favor of 

SMART or the property owners.  The settling parties have balanced a variety of 

issues of importance to them, and have agreed to the settlements as a reasonable 

means to resolve the issues.  The settling parties fairly reflect the affected 

interests, these parties actively participated in the settlement process, and the 

settlements fairly and reasonably resolve the issues in dispute.  Thus, the 

settlements are reasonable in light of the whole record. 

There are no terms in the settlement agreements that would bind the 

Commission in the future or violate existing law.  Therefore, we find the 

settlements are consistent with the law. 

The settling parties addressed and resolved the issues identified in the 

application, responses and protest.  The settlement terms ensure that the 
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property owners have safe access to their properties, and that the parties and the 

public are protected from unsafe rail crossings.  We may therefore conclude that 

the settlements, with their provisions for continued access and improved 

crossing safety, are in the public interest. 

There is a public policy favoring the settlement of disputes to avoid costly 

and protracted litigation.7  The settlements satisfy this public policy preference 

for the following reasons: 

1. The settling parties represent the interests of SMART and 
affected property owners to have safe access to their properties 
adjacent to the railroad tracks and to avoid future collisions 
between vehicles and trains; 

2. The settlements serve the public interest by resolving competing 
concerns in a collaborative and cooperative manner that protects 
the public from an unsafe rail crossing.  By reaching settlement, 
the parties avoid the costs of further litigation in this proceeding, 
and eliminate the possible litigation costs for rehearing and 
appeal; and 

3. Approval of the settlements provides full resolution of the 
issues.  The settlements meet the applicable settlement standards 
of Rule 12.1(d) and should be accorded the same deference the 
Commission accords settlements generally.  The Commission 
should adopt the proposed settlements. 

While the settlement agreements are binding on the parties to them and to 

this proceeding, pursuant to Rule 12.5, the settlements do not bind or otherwise 

impose a precedent in this or any future proceeding.  Parties must not presume 

in any subsequent action that the Commission would deem the outcome adopted 

herein to be presumed reasonable, and parties must, therefore, fully justify every 

                                              
7  Decision 88-12-083, 30 CPUC2d 189, 221. 
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request and proposal without reference to, or reliance upon, the adoption of the 

settlements. 

7. Categorization and Need for Hearing 

Pursuant to Resolution ALJ 176-3324, adopted October 17, 2013, it was 

preliminarily determined that this proceeding would be categorized as 

ratesetting and that hearings would not be necessary.  It is not necessary to 

disturb those preliminary determinations. 

8. Comments on Proposed Decision  

The proposed decision of ALJ Burcham in this matter was mailed to the 

parties in accordance with Section 311 of the Public Utilities Code and comments 

were allowed under Rule 14.3.  No comments were filed. 

9. Assignment of Proceeding 

Carla J. Peterman is the assigned Commissioner, and Dan H. Burcham is 

the assigned ALJ in this proceeding. 

Findings of Fact 

1. On September 3, 2013, SMART filed this Application for approval to close 

two existing rail crossings and relocate and improve the Landing Way Crossing. 

2. On October 24, 2013 and November 5, 2015, Team Gold, Henris and 

Corto Meno filed responses and/or protests to the Application. 

3. The Dutra Group, a non-utility signatory to the settlement agreements, is 

not a party to this proceeding and has not voluntarily submitted to the 

jurisdiction of the Commission.  The terms and conditions of this agreement, 

referenced by parties as Exhibit D to the motion for adoption of settlement, are 

not enforceable by the Commission as to The Dutra Group. 

3. On August 9, 2016, the parties filed a Joint Motion for Adoption of 

Settlement. 
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4. The record for the proposed settlements consists of the Application, 

protest and responses of the parties, the settlement agreements and all other 

filings. 

5. The parties to the settlement agreements adopted by this decision have a 

sound and thorough understanding of the issues and all of the underlying 

information, and could therefore make informed decisions in the settlement 

process. 

6. The proposed settlements are a balance between the original and final 

positions of the parties that would otherwise be litigated in the proceeding. 

7. The closure of two existing at-grade crossings located at approximately 

MP: 36.37 and MP: 36.87 is appropriate and has been completed. 

8. The relocation and improvement of the Landing Way Crossing at 

MP: 36.78, as proposed in the Application and settlement agreements, is 

necessary to improve rail safety and provide safe access to and from private 

properties along the SMART rail corridor. 

9. The safety measures to be installed by SMART at the Landing Way 

Crossing are adequate to ensure the safety of private property owners, SMART 

rail passengers and employees and the public. 

Conclusions of Law 

1. Rule 12.1(d) provides that the Commission will not approve settlements, 

whether contested or uncontested, unless the settlements are reasonable in light 

of the whole record, consistent with the law, and in the public interest. 

2. The proposed settlements are reasonable in light of the whole record 

because they fairly balance the interests of the parties. 

3. The proposed settlements are consistent with the law because they do not 

contravene or compromise any statutory provisions or Commission decision. 
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4. The proposed settlements are in the public interest because they ensure 

safe access to the settling parties’ properties, and protect the public from an 

unsafe rail crossing. 

5. Adoption of the settlements is binding on all parties to the proceeding.  

However, pursuant to Rule 12.5, the settlements should not bind or otherwise 

impose precedents in this or any future proceeding.  Parties should not presume 

in any subsequent action that the Commission would deem the outcome adopted 

herein to be presumed reasonable and it should, therefore, fully justify every 

request without reference to, or reliance on, the adoption of the settlements. 

6. The crossing closures and improvements identified in the Application and 

settlement agreements are necessary and appropriate under Pub. Util. Code 

§ 7537 and General Order 75-B and should be approved. 

 
O R D E R 

 
IT IS ORDERED that: 

1. The unopposed joint motion of the Sonoma-Marin Area Rail Transit 

District, Team Gold, LLC, Henris Investments, LP and Corto Meno Sand & 

Gravel, LLC to adopt settlement agreements pertaining to the cost allocation of 

the closures and improvements of crossings at Mile Post (MP):36:37, MP: 36:87 

and MP: 36:78 is granted. 

2. The April 22, 2016 settlement agreement between the Sonoma-Marin Area 

Rail Transit District and Team Gold, LLC, attached to this decision as Exhibit A, 

is adopted.  

3. The April 22, 2016 settlement agreement between the Sonoma-Marin Area 

Rail Transit District and Henris Investments, LP, attached to this decision as 

Exhibit B, is adopted. 
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4. The April 22, 2016 settlement agreement between the Sonoma-Marin Area 

Rail Transit District and Corto Meno Sand & Gravel, LLC, attached to this 

decision as Exhibit C, is adopted. 

5. The closure of private at-grade crossings located at Mile Post (MP): 36.37 

and MP: 36.87 is approved. 

6. The relocation and improvement of the Landing Way Crossing located at 

Mile Post: 36.78, as specified in Application 13-09-020 is approved. 

8. Application 13-09-020 is closed. 

This order is effective today. 

Dated October 27, 2016, at San Francisco, California. 

 

 

  MICHAEL PICKER 
                  President 
MICHEL PETER FLORIO 
CATHERINE J.K. SANDOVAL 
LIANE M. RANDOLPH 
                            Commissioners 

   
  Carla J. Peterman, being 

necessarily absent, did not 
participate. 
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(End of Attachment C)




