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OPINION GRANTING REQUEST FOR FULL FACILITIES-BASED 
LOCAL EXCHANGE AUTHORITY 
AND EXPEDITED ENVIRONMENTAL REVIEW
1. Summary

Pursuant to Pub. Util. Code § 1001, AboveNet Communications, Inc. (Applicant) seeks to expand its certificate of public convenience and necessity (CPCN) to obtain authority to provide full facilities‑based local exchange services and rely upon an expedited process for environmental review for certain proposed construction projects.  We grant the requested authority to expand Applicant’s CPCN to include full facilities-based services, subject to the requirements and conditions stated below.  We also specify a procedure to be followed if Applicant seeks to pursue full facilities-based construction activities that involve potential exemptions from environmental review under the California Environmental Quality Act (CEQA), Public Resources Code §§ 21000 et seq.  The exemption procedure is limited to full facilities-based construction projects not exceeding five miles.  This proceeding is closed.

2. Background

Applicant, a Delaware corporation, maintains its principal place of business at 360 Hamilton Avenue, White Plains, New York 10601.  Applicant was previously known as Metromedia Fiber Network Services, Inc. (Metromedia).
Applicant is authorized to provide non-dominant interexchange and intraexchange (NDIEC) services, competitive local carrier (CLC) services, and facilities-based services in limited locations pursuant to Decision (D.) 98‑07‑108, D.00-09-039, D.01-05-023, D.01-05-056, D.01-09-018 and other informal approval from Energy Division.  Pursuant to its existing CPCN authority, Applicant currently provides non-dominant interexchange services and facilities-based non-switched dedicated and private line, high capacity fiber optic connectivity to carriers, cellular companies, cable companies and government and enterprise customers within some or all of the service territories of Pacific Bell Telephone Company,
 Verizon California Inc., Roseville Telephone Company,
 and Citizens Telecommunications Company of California, Inc. (CTC).

By this application, Applicant seeks authority to expand its CPCN to include full facilities-based local exchange service and rely on an expedited environmental review process consisting of a 21-day review by the Commission’s Energy Division to determine whether the proposed construction is exempt from environmental review under CEQA.  In response to an Administrative Law Judge’s (ALJ) Ruling dated December 21, 2007, Applicant filed additional information regarding the relief sought in this proceeding on January 22, 2008.

3. Financial Qualifications

Applicants for authority to provide full facilities‑based local exchange services must demonstrate access to a minimum of $100,000 of cash or cash equivalent to meet the company’s start-up expenses.
  Applicants must also demonstrate access to sufficient additional resources to cover all deposits required by local exchange carriers (LECs) and/or interexchange carriers (IECs) in order to provide the proposed services.
  Applicant provided its July 2007 consolidated financial statements demonstrating sufficient cash to satisfy our financial requirements.

4. Technical Qualifications

Applicants for full facilities-based authority are required to make a reasonable showing of technical expertise in telecommunications or a related business.  Applicant submitted biographical information on its officers that demonstrates that it possesses sufficient experience and knowledge to operate as a telecommunications provider.

With certain qualifications discussed below, Applicant represents that no one associated with or employed by Applicant as an affiliate, officer, director, partner, or owner of more than 10% of Applicant was previously associated with any telecommunications carrier that filed for bankruptcy or went out of business, or was sanctioned by the Federal Communications Commission or any state regulatory agency for failure to comply with any regulatory statute, rule, or order. 

Applicant notes that on May 20, 2002, its predecessor company, Metromedia, filed voluntary petitions for reorganization pursuant to Chapter 11 of the U.S. Bankruptcy Code.  The company was subsequently reorganized and emerged from bankruptcy in 2003.  The Commission approved of the reorganization in D.03-08-079.  Several of the Applicant’s current officers and directors were officers and directors of the company at the time it filed for bankruptcy.  In D.03-08-079, we found that the reorganized company possessed the technical expertise to provide interLATA and intraLATA
 services as a NDIEC and limited facilities-based CLC services in California.  D.03-08-079, mimeo., p. 8.  Based on our findings in D.03‑08‑079 and Applicant’s business practices during the intervening years, we find that Applicant satisfies the technical requirements for expanding its CPCN to include full facilities-based local exchange services.

5. Tariffs

No tariff was provided.  Applicant states that this application will have no effect on rates charged for the services rendered.  Accordingly, we waive the requirement set forth in Rule 3.1(h) of the Commission’s Rules of Practice and Procedure.

6. California Environmental Quality Act

CEQA applies to discretionary projects to be carried out or approved by a public agency, such as the Commission.  The basic purpose of CEQA is to “inform governmental decision-makers and the public about the potential significant environmental effects of the proposed activities.”  Cal. Code Regs., Tit. 14, § 15002.  CEQA requires the Commission to act as the lead agency for purposes of considering the environmental consequences of projects subject to its discretionary approval.  Cal. Code Regs., Tit. 14, § 15051.  The lead agency is the public agency with the greatest responsibility for supervising or approving the project as a whole.  Cal. Code Regs., Tit. 14, § 15051(b).

Applicant is not requesting approval for any specific construction or extension of its facilities in this proceeding.  Nor is Applicant seeking authority to construct new telecommunication facilities within existing rights-of-way without obtaining Commission approval.  We denied this request in D.07‑06‑001.  Instead, Applicant is seeking authority to undertake certain construction activities that it believes are exempt from CEQA subject to the 21‑day process for obtaining review and approval of such construction by the Commission.

We have granted other carriers authority to rely upon the 21-day review process to determine if a proposed project is exempt from CEQA.  See, e.g., ClearLinx Network Corporation (D.06-04-063), New Path Networks, LLC (D.06‑04-030), CA-CLEC LLC (D.06-04-067), Sunesys, Inc. (D.06-06-047), NextG Networks of California, Inc. (D.07-04-045), Broadband Associates International (D.07-08-026), and Trillion Partners, Inc. (D.07-11-028).
The type of construction Applicant proposes to engage in generally consists of installation of new underground conduit and fiber within existing rights-of-way up to five miles in length to connect new customers and new facilities of existing customers to Applicant’s existing backbone network to provide non-switched dedicated and private line, high capacity fiber optic transmission services through a fiber optic network to its customers. 

Applicant claims that these full facilities-based construction projects will most likely fall within various exemptions to CEQA.
  The Commission, as lead agency, must evaluate the availability of any claimed exemption from CEQA and direct any additional CEQA review that may be necessary.  By this decision, we make this process available to Applicant.  

7. Expedited Review Process for Certain Construction Projects

If Applicant believes that any construction project qualifies for an exemption from CEQA, the 21-day review process described below will apply before commencing construction:

· Applicant shall provide the Commission’s Energy Division with:

· A detailed description of the proposed project, including:

· Customer(s) to be served;

· The precise location of the proposed construction project; and

· Regional and local site maps.

· A description of the environmental setting, including at a minimum: 
· Cultural, historical, and paleontology resources;

· Biological resources; and

· Current land use and zoning.

· A construction workplan, including:

· Commission Preconstruction Survey Checklist-Archaeological Resources;

· Commission Preconstruction Survey Checklist-Biological Resources;

· A detailed schedule of construction activities, including site restoration activities;

· A description of construction/installation techniques;

· A list of other agencies contacted with respect to siting, land use planning, and environmental resource issues, including contact information; and

· A list of permits required for the proposed project.

· A statement of the CEQA exemption(s) claimed to apply to the proposed project; and

· Documentation supporting the finding of exemption from CEQA. 

· The Commission’s Energy Division shall then review the submittal and shall notify Applicant of either its approval or its denial of Applicant’s claim for exemption from CEQA review within 21 days from the time that Applicant’s submittal is complete.

· If the Commission’s Energy Division approves Applicant’s claimed CEQA exemption(s), the staff shall prepare a Notice to Proceed (NTP) and file a Notice of Exemption with the State Clearinghouse, Office of Planning and Research.

· If the Commission’s Energy Division disapproves Applicant’s claimed CEQA exemption(s), the staff shall issue to Applicant a letter which states the specific reasons that the claimed CEQA exemption(s) do not apply to the proposed project.

· If the Commission’s Energy Division disapproves Applicant’s claimed CEQA exemption(s) and Applicant wishes to pursue the project, Applicant shall either re-design the specific project and facilities and then reapply for a finding of exemption from CEQA, or file a formal application with the Commission seeking the requisite approval and full CEQA review, before commencing any full facilities-based construction activities.

· Applicant states that its proposed construction activities would involve construction of reasonably short utility extensions and installation of a limited number of poles.  Accordingly, we limit Applicant’s future requests for CEQA exemptions for such facilities-based construction projects to no more than five miles.  For projects exceeding five miles, applicant shall file a formal application seeking full CEQA review.

Applicant shall not perform any construction activities other than in or on existing structures without first obtaining an NTP from the Commission’s Energy Division or authorization by the Commission after any other required environmental review.

We find that this review process is appropriate for the projects as described in the application.  Should Applicant propose construction related other types of customers or other service facilities, a different level of CEQA review may be required.  In that instance, Applicant is required to file for additional authority from the Commission.

We also note that the Commission is reviewing CEQA issues pertaining to telecommunication providers on a broad policy level in Rulemaking (R.) 06‑10‑006, 
 which may result in rules applicable to Applicant different than those adopted today.

8. Categorization and Need for Hearings

In Resolution ALJ 176-3202, dated November 1, 2007, the Commission preliminarily categorized this proceeding as ratesetting and preliminarily determined that hearings were not necessary.  No protests have been received.  As such, a public hearing is not necessary, and it is not necessary to disturb the preliminary determinations.

9. Conclusion

We conclude that the application conforms to our rules for authority to provide full facilities-based local exchange telecommunications services and CEQA review of proposed construction by the Commission’s Energy Division under the procedure set forth herein.  

10. Waiver of Comment Period
No protests were filed in this proceeding.  Therefore, this is an uncontested matter in which the decision grants the relief requested.  Accordingly, pursuant to Pub. Util. Code § 311(g)(2), the otherwise applicable 30-day period for public review and comment is being waived.

11. Assignment of Proceeding

Timothy Alan Simon is the assigned Commissioner and Regina DeAngelis is the assigned Administrative Law Judge in this proceeding.

Findings of Fact

1. Notice of the application appeared in the Daily Calendar on October 19, 2007.

2. No protests have been filed.

3. A hearing is not required.

4. Applicant has a minimum of $100,000 of cash or cash equivalent that is reasonably liquid and readily available to meet the financial showing requirements.

5. Applicant possesses sufficient experience and knowledge to provide telecommunications services.

6. Applicant states that the authority sought by this application will not impact customer rates.  Accordingly, no tariff was included with the application. 

7. The Commission is the lead agency for the proposed project under CEQA.  
8. By this application, Applicant does not seek permission to engage in any specific project.
9. Applicant’s proposed facilities-based construction activities, as described in the application, are limited and, in some circumstances, may qualify for an exemption from CEQA.

10. The process for reviewing the applicability of the CEQA exemptions for the proposed facilities-based construction projects, as set forth in this decision, is adequate for the Commission’s purposes as the CEQA lead agency and is in the public interest.

11. The application provides detailed information on the degree to which the proposed projects may implicate CEQA.

12. Applicant has met the requirements for issuance of a CPCN authorizing the provision of full facilities-based local exchange services.

Conclusions of Law

1. Applicant has the financial ability to provide the proposed service.

2. Applicant has sufficient technical expertise to operate as a full facilities-based telecommunications carrier.

3. Public convenience and necessity require that Applicant’s competitive local exchange services be subject to the terms and conditions set forth herein.

4. The CEQA review process set out below is appropriate for the construction projects described in the application.  Should Applicant propose construction projects that include other types of customers or other service facilities, a different level of CEQA review may be required and Applicant should file for additional authority from the Commission.

5. Applicant should be granted a full facilities-based CPCN, subject to the construction limitations stated herein.

6. Applicant, once granted a CPCN, should be subject to the applicable Commission rules, decisions, General Orders, and statutes that pertain to California public utilities.

7. Because of the public interest in competitive local exchange services, the following order should be effective immediately.

ORDER

IT IS ORDERED that:

1. A certificate of public convenience and necessity (CPCN) is granted to AboveNet Communications, Inc. (Applicant) to operate as a full facilities-based provider of local exchange services subject to the terms and conditions set forth below.

2. Applicant is authorized to provide local exchange service in the service territories of Pacific Bell Telephone Company dba AT&T California, Verizon California Inc., SureWest Communications (formerly Roseville Telephone Company), and Citizens Telecommunications Company of California, Inc., dba Frontier Communications.

3.  Applicant may seek authorization to construct facilities subject to an exemption from CEQA pursuant to the process set forth in Ordering Paragraph 5.  

4. The CEQA review process adopted in today’s decision is appropriate for the projects as described in the application.  A different level of CEQA review may be required should Applicant propose changes to its services.  Applicant may have to file an application to amend its CPCN or another appropriate filing.

5. The staff of the Commission’s Energy Division is authorized to review, process, and act upon Applicant’s requests for a determination that its proposed construction activities are exempt from the requirements of the CEQA.  Applicant shall use the following procedure: 

· Applicant will provide the Commission’s Energy Division with:

· A detailed description of the proposed project, including:

· Customer(s) to be served;

· The precise location of the proposed construction project; and

· Regional and local site maps.

· A description of the environmental setting, including at a minimum:

· Cultural, historical, and paleontologic resources;

· Biological resources; and

· Current land use and zoning.

· A construction workplan, including:

· Commission Preconstruction Survey Checklist-Archaeological Resources;

· Commission Preconstruction Survey Checklist-
Biological Resources;

· A detailed schedule of construction activities, including site restoration activities;

· A description of construction/installation techniques;

· A list of other agencies contacted with respect to siting, land use planning, and environmental resource issues, including contact information; and

· A list of permits required for the proposed project.

· A statement of the CEQA exemption(s) claimed to apply to the proposed project and documentation supporting the finding of exemption from CEQA.

· The Commission’s Energy Division will then review the submittal and notify Applicant of either its approval or its denial of Applicant’s claim for exemption from CEQA review within 21 days from the time that Applicant’s submittal is complete.  

· If the Commission’s Energy Division approves Applicant’s claimed CEQA exemption(s), the staff will prepare a Notice to Proceed (NTP) and file a Notice of Exemption with the State Clearinghouse, Office of Planning and Research. 

· If the Commission’s Energy Division disapproves Applicant’s claimed CEQA exemptions, the staff will issue to Applicant a letter which states the specific reasons that the claimed CEQA exemptions do not apply to the proposed project.

· If the Commission’s Energy Division disapproves Applicant’s claimed CEQA exemption(s), Applicant shall either re-design the specific project and facilities and then reapply for a finding of exemption from CEQA, or file a formal application with the Commission seeking the requisite approval and full CEQA review, before commencing any full facilities-based construction activities.

6. Applicant shall not engage in any construction activity relating to a pending CEQA exemption request before receiving an NTP from the Commission’s Energy Division.

7. Applicant may follow the CEQA procedure in Ordering Paragraph 5 unless and until the Commission adopts different requirements, applicable to Applicant, for CEQA compliance in Rulemaking (R.) 06-10-006 or a subsequent proceeding.

8. The certificate granted will expire if not exercised within 12 months after the effective date of this order.

9. The corporate identification number assigned to Applicant, U6030C, shall be included in the caption of all original filings with this Commission, and in the titles of other pleadings filed in existing cases.

10. Applicant shall comply with all applicable Commission rules, decisions, general orders, and statutes that pertain to California telecommunication public utilities, subject to any exemptions granted in this decision.

11. Application 07-10-014 is closed.

This order is effective today.

Dated April 24, 2008, at San Francisco, California. 






MICHAEL R. PEEVEY
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                   Commissioners

�  The company is now doing business as AT&T California.


�  This company is now doing business as SureWest Communications.


�  The company is now doing business as Frontier Communications. 


�  On January 22, 2008, Applicant filed Response of AboveNet Communications, Inc. to Administrative Law Judge’s Ruling.


�  The financial requirements for CLCs are set forth in D.95-12-056, Appendix C.


�  The requirement for CLC applicants to demonstrate that they have additional financial resources to meet any deposits required by underlying LECs and/or IECs is set forth in D.95-12-056, Appendix C.


�  The term “LATA” refers to Local Access and Transport Areas.


�  For example, Applicant states that these projects may fall within one or more of the following CEQA exemptions:  the statutory exemption for projects less than one mile within a public right-of-way for new pipeline (Public Resources Code § 21080.21); the infill exemption (Cal. Code Regs., Tit.14, § 15332); existing facilities (Cal. Code Regs., Tit.14 , § 15301); replacement or reconstruction (Cal. Code Regs., Tit.14, § 15302); new construction or conversion of small structures (Cal. Code Regs., Tit.14, § 15303); minor alteration to land (Cal. Code Regs., Tit.14, § 15304); no possibility exists that project will have a significant effect on the environment (Cal. Code Regs., Tit.14, § 15061(b)(3).


�  This pending rulemaking, which was first initiated in R.00-02-003, seeks to develop and implement changes to the Commission’s application of the CEQA to telecommunications utilities under our jurisdiction.  The objective is to develop rules and policies that will (1) ensure that the Commission’s practices comply with the current requirements and policies of CEQA, (2) promote the development of an advanced telecommunications infrastructure, particularly with regard to facilities that provide broadband capabilities, and (3) make certain that the application of CEQA in the area of telecommunications does not cause undue harm to competition, particularly intermodal competition.
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