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BRIEF OF THE COGENERATION ASSOCIATION OF CALIFORNIA  
REGARDING PRICING OPTIONS FOR AN EXPANDED FEED-IN TARIFF 

 
Pursuant to ALJ Mattson’s Ruling dated May 28, 2009, the Cogeneration 

Association of California (CAC)1 submits this brief on pricing options for an 

expanded Feed-In Tariff (FIT).  Of paramount significance in this proceeding, the 

Commission is considering the scope of its authority to set pricing for an 

expanded renewable FIT.  This consideration extends beyond the impact a FIT 

may have on how and when the state meets its renewable procurement goals.  

The determination of the Commission’s authority to set pricing here may also 

impact procurement from combined heat and power (CHP) facilities.2   

While guided by Federal Energy Regulatory Commission (FERC) 

jurisdiction, the Commission has flexible options for market-based or cost-based 

                                            
1   CAC represents the combined heat and power generation and cogeneration operation 
interests of the following entities: Coalinga Cogeneration Company, Mid-Set Cogeneration 
Company, Kern River Cogeneration Company, Sycamore Cogeneration Company, Sargent 
Canyon Cogeneration Company, Salinas River Cogeneration Company, Midway Sunset 
Cogeneration Company and Watson Cogeneration Company.  CAC is a party to this proceeding.   
 
2  CHP resources, like renewable resources, are needed to achieve California’s required 
greenhouse gas emissions reductions.  See CARB Adopted Scoping Plan (available online at: 
http://www.arb.ca.gov/cc/scopingplan/document/adopted_scoping_plan.pdf); see also D.08-10-
037 (recognizing CHP as an emissions reductions measure).  In A.08-06-024, SCE and PG&E 
have also challenged the Commission’s ability to set pricing for the AB 1613 program for small 
CHP.  See SCE Comments, dated June 1, 2009 in A.08-06-024, at 2 (asserting that the 
Commission is limited to an avoided cost price for QF CHP or the CAISO “market” price); see 
also PG&E Comments, dated June 1, 2009 in A.08-06-024, at 2-4 (reiterating SCE’s arguments). 
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expanded FIT pricing for renewable resources.  This flexibility and the pricing 

concepts discussed herein should extend to CHP procurement options as well as 

the renewable portfolio standard.   

I. INTRODUCTION 

In this proceeding, the Commission is implementing legislated changes to 

existing FIT programs.  Pacific Gas and Electric (PG&E), San Diego Gas & 

Electric (SDG&E) and Southern California Edison (SCE) (collectively, IOUs) have 

FITs for water, wastewater and renewable facilities up to 1.5 MW.  The FITs are 

mandated by Public Utilities Code § 399.20 and implemented by Decision 07-07-

027.  The current FIT “market price” is the Commission’s avoided cost estimate 

for a new Greenfield, gas-fired combined cycle power plant reflected by the 

adopted Market Price Referent (MPR).  Senate Bill 380 (SB 380), adopted in 

September 2008, amended §399.20 to increase the statewide procurement cap 

from 250 MW to 500 MW for such FIT resources.   

The Commission is also considering expanding the eligibility for the FIT 

programs to larger generators.  The Energy Division proposes expanding the 

IOUs’ FIT programs to all eligible renewable generators sized up to 10 MW with 

an incremental cap of 1,000 MW.  In this context of an expanded FIT program, 

the Commission is considering various bases for pricing an expanded FIT.    
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II. FERC JURISDICTION STRONGLY INFLUENCES THE COMMISSION’S 
OPTIONS, BUT A REASONABLE RANGE IS AVAILABLE, INCLUDING 
MARKET-BASED AND COST-BASED PRICING. 

 
In considering an expanded FIT price, the Commission may choose to set 

a “market-based” or “cost-based” FIT rate.  SCE’s statement that FERC has 

authority over wholesale power sales rates is correct.3  But SCE’s position that 

the Commission can only set an expanded FIT rate based on the utility’s avoided 

costs is not sustainable.  SCE asserts, “An expanded FIT program will encroach 

on the jurisdiction of FERC in violation of the FPA to the extent it requires the 

IOUs to purchase wholesale power from certain eligible facilities and sets a rate 

for those purchases that exceeds avoided costs.”4  This allegation unreasonably 

limits the Commission’s authority over procurement by its jurisdictional utilities, in 

this case with regard to renewable resources.  As FERC once ruled in response 

to a complaint by SCE: 

[W]e acknowledge California's ability under its authorities over the electric 
utilities subject to its jurisdiction to favor particular generation technologies 
over others. We respect the fact that resource planning and resource 
decisions are the prerogative of state commissions and that states may 
wish to diversify their generation mix to meet environmental goals in a 
variety of ways. … [U]nder state authority, a state may choose to require a 
utility to construct generation capacity of a preferred technology or to 
purchase power from the supplier of a particular type of resource.5 

 

                                            
3 See SCE Comments, at 10-11 (citing Barton Village Inc., 100 FERC P 61,244 (2002)).    
 
4   Id., at 11 
 
5  So. Cal Edison, 159 P.U.R.4th 381, 70 FERC ¶61215, Docket No. EL95-16-000, 
February 23, 1995. 
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This flexibility in regulating procurement decisions extends to pricing.  As 

explained by FERC, available pricing regimes are not limited to rates for QFs 

based on the utilities’ avoided costs. 

 [W]e note that renewable generators do not have to be QFs.  Also they 
can apply for exempt wholesale generator (EWG) status under the Energy 
Policy Act of 1992 … (internal citations omitted).  Their rates for wholesale 
sales in interstate commerce will be considered by the [Federal Energy 
Regulatory] Commission on a cost-of-service or market basis.6 

Thus the scope of the Commission’s authority to establish an expanded 

FIT price level is indeed guided by FERC jurisdiction.7  In the exercise of that 

jurisdiction, FERC regulations offer the Commission significant flexibility in setting 

an expanded FIT price.  FERC-regulated wholesale rates traditionally were set 

on a cost basis; now wholesale rates can also be set on a market basis.8   This 

means that an application can be made to FERC to set a cost of service based 

rate for such facilities in addition to a process methodology to establish market 

based rates.  Exempt Wholesale Generator (EWG) rates can be approved by 

FERC on either basis. 

 

 

 
                                            
6   So. Cal. Edison Company, San Diego Gas & Electric Company, 71 FERC P 61,269, 
(1995) 1995 WL 32768 (F.E.R.C)(citing Richmond Power Enterprise, L.P. 62 FERC P 61,157 
(1993); see also So. Cal. Edison, 70 FERC P 61,215, (1995) 1995 WL 169000 (F.E.R.C.). 
 
7   See Federal Power Act of 1935, 16 U.S.C. § 796 et seq; see also Public Utilities 
Regulatory Policies Act of 1935 (PURPA), 16 U.S.C. §§ 824 a-3, et seq; see also Public Utility 
Holding Company Act of 1935, as amended (PUHCA), 16 U.S.C. §§ 79, et seq; see also Energy 
Policy Act of 1992; see also Energy Policy Act of 2005, Pub. L. No. 109-58, 119 Stat. 594 (2005). 
 
8  See Federal Power Act of 1935; see also Richmond Power Enterprise, 62 FERC P 
61,157 (1993) 1993 WL 43875 (F.E.R.C.); see also Energy Policy Act of 1992 (FERC may permit 
EWGs to charge market-based rates).   
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III. FERC HAS JURISDICTION OVER WHOLESALE MARKETS; THIS 
MEANS THAT A SELLER MUST BE EITHER A QF OR EWG.   

 
PURPA gives the Commission explicit and direct authority to set avoided 

cost rates for QF purchases.9  The Commission’s legal authority to set an 

expanded FIT price under PURPA is not in dispute.10  QF avoided cost pricing, 

however, probably is not the preferred approach here for two reasons.  First, the 

RPS statute is based on the premise that renewables participating in the program 

are not QFs.11  

Second, any potential termination of PURPA’s mandatory purchase 

obligation might complicate the continued enforcement of a requirement under 

PURPA.  Under Section 210(m) added by the Energy Policy Act of 2005,12 a 

utility may petition FERC to terminate the mandatory purchase obligation if 

certain market conditions exist.  Even if such a petition is granted,13  it would not 

terminate the mandatory purchase obligation for any QFs for whom contracts or 

obligations were under consideration prior to the adoption of Section 210(m).  But 

the Commission must consider the potential cloud such a petition may place on 

programs based on mandatory obligations under PURPA.   Thus, although the 

Commission could determine a FIT rate that reflects the utilities’ avoided cost 

                                            
9   16 U.S.C. §824(a)-3 et seq.  Notably, QFs can self-certify pursuant to 18 C.F.R. § 
292.207(a).    
 
10   See, e.g., SCE Comments, at 11 (“What the Commission has authority to do, under 
PURPA, is to set prices for QFs at the utility’s avoided costs.”) 
 
11  See Pub. Util. Code §399.15(d). 
 
12  16 U.S.C. §824a-3(m). 
 
13  CAC asserts that such a petition for termination under Sec. 210(m) would be 
unsuccessful as the requisite market conditions do not exist in California. 
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pursuant to PURPA and require QF status for FIT projects, this is not the only 

option available to the Commission.   

The use of EWG status appears to be a preferable policy choice.14  EWGs 

produce electricity to be sold only in wholesale transactions, not directly to retail 

customers.15  FERC will approve EWG wholesale rates calculated either on a 

market or cost basis.16  Seeking FERC approval of the wholesale rate would 

overcome any objection to the Commission’s jurisdiction over this program.  The 

Commission may require FIT projects to self-certify as EWGs with FERC.17   

Consequently, the Commission should look at options from the standpoint of 

EWGs. 

IV. ASSUMING AN EWG APPROACH, TWO GENERAL TYPES OF 
PRICING OPTIONS ARE AVAILABLE: MARKET-BASED AND COST-
BASED  

 As noted, FERC permits both market-based and cost-based EWG pricing.  

Under a market-based approach, the Commission could utilize either a 

competitive solicitation, such as an RFO,18 or a market proxy, such as a modified 

MPR.  A cost-based approach for an EWG FIT rate could use publicly available 

information for various renewable technologies to set the rate. 

                                            
14  See Energy Policy Act of 2005 (affirming developers’ ability to obtain EWG status as 
provided in the Energy Policy Act of 1992) 
 
15   See 18 C.F.R. §366.1 (defining an exempt wholesale generator as an entity that sells 
exclusively at wholesale). 
 
16   See 71 FERC P 61,269, 62080. 
 
17  18 C.F.R. § 366.7 details the self certification process for EWGs. 
 
18  This would require an RFO process tailored to the particular operating characteristics and 
financial circumstances of the target resource. 
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A. The Commission Can Develop Market-based Options.  
 

1. An RPS-style competitive solicitation  

The Commission could develop a market-based expanded FIT rate 

building on the established competitive bidding process used in the RPS.  This 

approach could be modified to incorporate an initial auction with different 

tranches for the different technologies.  This approach, however, may not work 

for an expanded FIT since it would be cumbersome for small producers to bid 

into and contract under a solicitation.  Indeed, unnecessary bidding and 

solicitation burdens placed on such small producers by an RFO-like process 

could doom an expanded FIT program.  Simply put, there is a lack of efficiency 

and no ease of deployment where the price is not set “upfront.”  As proven by the 

European models, the benefits of a FIT result in large part from its simplicity and 

ease of deployment.   

2. Market price proxy based on market alternatives  

The Commission could consider various market alternatives as the basis 

for a market-based FIT price under an EWG regime.  The current FIT price is the 

MPR.  Although it provides a necessary, transparent price benchmark for RPS 

purposes and renewable projects above 20 MW, the MPR model may not 

capture all of the quantifiable values of and costs avoided by renewable projects 

under 20 MW.  For example, the value of distributed generation as a “hedge” 

against transmission risk and the avoided transmission and distribution costs 

may not be adequately reflected in the current MPR price.     
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Moreover, a re-examination of the “market” in terms of pricing for 

procurement under an expanded renewable FIT is warranted.  That is, from what 

“other source" would the utility procure the needed electric energy or capacity or 

both.  The utility would not procure a natural gas or fossil-fuel fired resource in 

the context of an expanded renewable FIT to meet RPS goals.  Rather, the 

resource market would be a renewable one.  In this context, the Commission 

should recognize that the concept of a single market or a single market price 

proxy (here, a natural gas fired proxy generating facility) does not represent the 

actual market or alternative market resources.  It simply fails to reflect the reality 

of the multiple procurement markets that now exist in California.   

Accordingly, the Commission should consider using other forms of market 

price proxies.  Alternative market price proxies that may be considered by the 

Commission in establishing a market-based FIT rate for EWG projects include, 

but may not be limited to, the following: 

 The prior year’s RPS solicitation results, averaged and adjusted for 
smaller project size and by technology; 

 A modified MPR that captures additional values and costs of smaller 
project sizes; or   

 Utility or power purchase agreement costs of utility-proposed renewable 
programs (such as SCE’s Solar PV Program, PG&E’s Solar Energy 
Program or SDG&E’s Solar Energy Project).   

Another possible method available to the Commission for establishment of an 

EWG FIT price is to establish cost-based rates for these resource types.   

B. The Commission Can Develop Cost-based Options. 
 

As the costs of renewable resources vary widely by technology, expanded 

FIT rates that are cost-based for EWGs could be differentiated by technology.   
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As with the market-based option, greater granularity can and should be achieved 

in determining the cost-based rates for the various types of resources: larger, 

smaller, solar PV, solar thermal, wind, biomass, geothermal.  Each type has its 

own distinct needs and potential FIT pricing.  It is important for the Commission 

to adequately reflect in the determination of the FIT pricing the differing pricing 

and operational attributes of the multiple types of FIT resources.   

The California Energy Commission (CEC), as part of its 2009 Integrated 

Energy Policy Report, commissioned a report that recommends development of 

a FIT rate based on the seller’s cost of service.19  The Commission may use 

multiple sources of publicly available information to determine “generic” EWG 

costs to establish cost-of-service based EWG FIT rates to bring to FERC.  As 

one example, the Commission could look to the CEC’s 2009 IEPR cost of 

generation study being performed this summer as a basis for the various types of 

EWG costs.20  This study is compiling generation costs for multiple renewable 

resource technologies, including wind, hydro, solar PV, solar thermal, wave, and 

biomass.    

C. Whether Market-based or Cost-based, FERC Approval Must Be 
Sought Once the Proposal Has Been Developed. 

 
  Under the EWG option, the Commission would seek FERC authorization 

for the expanded FIT prices for the EWGs.  The Commission’s legal authority to 

                                            
19   See CEC-300-2008-009F, at 67; see also State Clean Energy Policies Analysis (SCEPA) 
Project: An Analysis of Renewable Energy Feed-In Tariffs in the United States, Coulture & Cory, 
NREL (May 2009) (available online: http://www.nrel.gov/docs/fy09osti/45551.pdf)  
 
20   See, e.g., CEC Comparative Costs of California Central Station Generation Technologies 
(available online at: http://www.energy.ca.gov/2007publications/CEC-200-2007-011/CEC-200-
2007-011-SF-APB.PDF).  
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propose FIT rates for EWGs and seek FERC approval of those EWG rates is 

grounded in federal law and FERC precedent.21  Seeking FERC approval of the 

EWG rate would remove the possibility of a utility challenge of pre-emption and 

lack of Commission authority to set an expanded FIT rate. 

V. CONCLUSION 
 

Development of an EWG FIT rate, using either the market-based or cost-

based options, provides the Commission needed flexibility to meet California’s 

critical policy goals.  Notably, the multiple options available to the Commission for 

an expanded renewable FIT pricing scheme as FERC regulated EWG projects 

are also applicable in concept to CHP procurement.  This Commission has 

multiple legal tools at its disposal to implement procurement programs deemed 

desirable by state policy objectives.  The Commission must not be cowed by 

utility threats over supposed federal pre-emption where such barriers to entry do 

not exist and are not reflected by FERC holdings.  The Commission should 

proceed with a state based procurement program related to FIT resources and 

other procurement objectives consistent with the points raised in this filing. 

Respectfully submitted, 
 

      
  

 
   Michael Alcantar 

Rod Aoki 
Counsel to  
The Cogeneration Association of California 

 

June 18, 200

                                            
21  See So. Cal. Edison, 71 FERC P 61,269, 62,080. 
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