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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking Regarding Policies and
Protocols for Demand Response Load Impact Estimates,
Cost-Effectiveness Methodologies, Megawatt Goals and Rulemaking 07-01-041
Alignment with California Independent System Operator (Filed January 25, 2007)
Market Design Protocols.

REPLY BRIEF OF ENERNOC, INC., ENERGYCONNECT, INC.,
AND CPOWER, INC., ON JURISDICTIONAL ISSUES

EnerNOC, Inc., EnergyConnect, Inc., and CPower, Inc. (“Joint Parties”) respectfully
submit this Reply Brief on Jurisdiction Issues identified in the Assigned Commissioner and
Administrative Law Judges’ (ALJs’) Ruling Amending Scoping Memo (Amended Scoping
Memo) and the ALJ’s Ruling Memorializing Schedule Modifications in the Direct Participation
Phase of this rulemaking issued on November 9 and December 29, 2009, respectively. This
Opening Brief has been filed and timely served pursuant to these rulings and the Commission’s
Rules of Practice and Procedure (Rules 1.10 and 13.11).

I.
CLAIMS THAT DRPS ARE COMMISSION-JURISDICTIONAL
PUBLIC UTILITIES OR ESPS ARE WHOLLY UNSUPPORTED.

Only 5 parties filed Opening Briefs addressing the issue of whether Demand Response
Providers (DRPs) are subject to this Commission’s jurisdiction. Of those briefs, the two filed
by the Joint Parties and the Alliance for Retail Energy Markets (AReM) provide strong and
irrefutable support of a simple fact: According to the plain meaning of statutes defining “public
utility” and “electric service provider” and using established principles of statutory construction,
a DRP is neither a “public utility” nor an “electric service provider,” and the Legislature has
never included DRPs within either definition nor shown any intent to do so."

With respect to the remaining three briefs filed by Pacific Gas and Electric Company
(PG&E), Southern California Edison Company (SCE), and the Division of Ratepayer Advocates
(DRA), each makes various assertions about DRPs being either a “public utility” or “electric

service provider.” These assertions, however, are made without any reliance on relevant

Commission decisions and fail to apply established principles of statutory construction by

! Joint Parties Opening Brief, at pp. 5-17; AReM Opening Brief, at pp. 2-6.
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ignoring the plain meaning of statutory language or failing to interpret statutes in context and
with reference to all qualifying words used in the statute and its legislative history and timing.

PG&E’s statement that the Commission “may” conclude that DRPs “will be public
utilities subject to this Commission’s jurisdiction” is unsupported. > In this regard, PG&E finally
admits that, for the Commission to find that the DRP is a "public utility," it must find that it is an
“electrical corporation,” and for a DRP to be an “electrical corporation,” it must own, control,
operate, or manage “electric plant.”> PG&E claims that this determination is made “not on the
specific property owned,” but rather “on the purpose to which the property is put.”* PG&E
further notes that, as to the dedication of such property to public use, such “dedication may be
inferred.”

However, by virtue of the “plain meaning” of the statute and its construction by this
Commission and the courts, the “electric plant” in question requires the ownership of physical
plant “put” to specific uses — namely, for “the production, generation, transmission, delivery, or
furnishing of electricity for light, heat, or power.”® Further, “dedication” of that property to
public use is “not just to particular individuals or customers, but with a concomitant right by the

’)7

public to demand such service.”’ As the Joint Parties stated in their Opening Brief:

“No program currently administered by the Commission calls for demand
response providers or aggregators to maintain or dedicate any such plant to public
use to ‘generate’ or ‘deliver’ electricity. In fact, as noted above, the opposite is
the case. The demand response provider works with the utility and utility
customers to reduce the customer’s energy usage.”8

PG&E offers no analysis as to how a demand response service, which reduces electric

29 ¢

consumption, in any way involves “plant” that “produces” or “delivers” “electricity” that is
“used for light, heat or power,” or what “plant” DRPs have “dedicated” to generating or
delivering electricity to a customer. Similarly, DRA asserts that a DRP’s ownership of
equipment to “monitor” electric load is the same as “electric plant” within the meaning of PU
Code Section 217. Again, this claim fails utterly since DRA never establishes that this

equipment is being used to “produce” or “furnish” “electricity” to any DRP customer. DRA’s

? PG&E Opening Brief, at p. 7.

> PG&E Opening Brief, at p. 3.

* PG&E Opening Brief, at p. 3.

> PG&E Opening Brief, at p. 4.

® PU Code §217.

7 Joint Parties Opening Brief, at pp. 10-11, n.31.

¥ Joint Parties Opening Brief, at p. 11; emphasis added and original.
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assertion that “utilities routinely characterize most hardware and even some software used with
their demand response programs...as electric plant” is completely irrelevant since the entity
making this ratemaking “characterization” is a public uility in the first place.’

In addition, DRA seeks to limit this Commission’s reliance on the Federal Energy
Regulatory Commission’s (FERC’s) determination that demand response providers are not
public utilities. However, as the Joint Parties establish in their Opening Brief, regardless of any
action or determination made by FERC, under California law, DRPs are not public utilities.
While the Joint Parties also referenced this determination by FERC, it was merely to indicate the
conclusion reached by the energy regulatory body that has specific authority relative to the very
changes being considered by the California Independent System Operator (CAISO) that gave rise
to the question of Commission jurisdiction over DRPs in the first place.

The Joint Parties do appreciate that at least SCE has shown a better understanding of
applicable law as to whether DRPs are “public utilities.” Specifically, SCE concludes: “The
Commission does not appear to have jurisdiction over non-IOU DR service providers as public
utilities, because they do not meet the statutory definition of public utilities.”'® In fact, as SCE
further concedes, even in the case of electric service providers (ESPs) that actually do provide
electricity to customers, they “are not public utilities” and “are not subject to the Commission’s
general jurisdiction as are public utilities.”"'

However, SCE, along with DRA, wrongly conclude that DRPs can be considered ESPs
for purposes of consumer protection regulation by the Commission. Both DRA and SCE
mistakenly claim that the Legislature intended the definition of ESP to extend to DRPs by using
words like “aggregator” to describe an ESP or entity that provides “direct access” service.
However, like the arguments made regarding “electrical corporations,” these claims fail again in
the face of applicable principles of statutory construction.

First, the codes cited by both DRA and SCE apply only to a service that provides electric
service, not one like demand response that reduces electric consumption. In fact, providing or
delivering electricity to consumers is a condition precedent of all of the Commission decisions

and legislation defining “electric service provider,” and the terms “aggregator” and “broker”

’ DRA Opening Brief, at p. 4.
" SCE Opening Brief, at p. 4.
"' SCE Opening Brief, at p. 4.
'2 DRA Opening Brief, at pp. 5, 8; SCE Opening Brief at p. 8.
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used in that legislation are ancillary to and define an “electric service provider” and, as noted
below, certainly require the sale or purchase of electricity in the first place. Further, to the extent
that demand response is considered a “supply side resource,” as stated by DRA, it is because it
displaces physical resources that would otherwise be required to supply electricity.
Characterizing demand response as a supply resource does not transform DR into an entity
generating or delivering electricity, the critical condition precedent to being an ESP or an
“exempt wholesale generator” (EWG)."?

Second, as the Joint Parties’ Opening Brief demonstrates in detail, at the time “electric
service provider” was defined by the Legislature in the code, DRPs simply did not exist and,
under those circumstances, could not have been and never were contemplated as being included
in that definition by the Legislature. Of greater significance, all of these code sections — from the
definition of ESP, to direct access service, and even to the definition of an electrical corporation
— have been amended by the Legislature since demand response service programs were initiated
in California and not once has the Legislature acted to define or add demand response services as
being within the Commission’s jurisdictional reach.'* For the same reason, SCE’s reliance on
D.97-02-021, which relates only to “electric service provider” and long predates the existence of
DRPs, is equally misplaced. "’

I1.
THE COMMISSION’S SOLE CONSUMER PROTECTION OVERSIGHT OF DRPS
ARISES IN THE CONTEXT OF IOU DR PROGRAM DIRECTIVES OR RULES.

In its Opening Brief, the Joint Parties stated that any consumer protection deemed by this
Commission or the CAISO to be required for DRPs beyond current law applicable to California
businesses should be addressed through rules governing participation in jurisdictional utility
programs. SCE’s Opening Brief seems to point in a similar direction in recommending that the
DRP be required to “seek the approval of the CAISO, the LSE and the utility distribution
company (UDC) before the DR resource can be bid into the CAISO’s DR products.”'®

"> DRA Opening Brief, at p. 9. DRA at least acknowledges that EWGs are in the business of “selling electric
energy,” not reducing energy use. (Id.; emphasis added.)

' Joint Parties Opening Brief, at pp. 13, 15-17.

'3 Joint Parties Opening Brief, at pp. 14-17. SCE’s and DRA’s erroneous attempts to apply PU Code §331
definitions of marketers, brokers, or aggregators to DRPs completely ignore the qualifying words in the statute
(“purchase and sale of electric power”) and its enactment that predated demand response services without
amendment since to include DRPs.

'® SCE Opening Brief, at p. 10.



As to SCE’s proposed “condition,” however, the Joint Parties do have certain concerns.
It is the Joint Parties’ understanding that required CAISO “approval” relates to the IOUs
determining whether a customer is eligible to participate directly with the third-party DRP in
wholesale market transactions, which would be limited to only one DRP per account. DRPs will
have to be financially and technically capable of entering into transactions with the CAISO or
compensate a scheduling coordinator to interface with the CAISO on its behalf.

SCE’s recommendation suggests that DRPs should also be required to demonstrate
financial viability and consumer protections to the UDC or LSE. While Joint Parties are willing
to discuss conditions on DRP participation in jurisdictional utility programs that are administered
by the Commission, the Joint Parties would object to the IOUs being in the position of
determining whether DRPs can participate in its service territory and being able to potentially
frustrate third-party DRP participation for competitive reasons.

I11.
CONCLUSION

Based on the applicable facts and law addressed herein, the Joint Parties urge the
Commission to determine that DRPs are not “public utilities” and are not “electric service
providers” subject to this Commission’s jurisdiction. Consumer protection rules, if needed,
should be embedded by the CAISO in jurisdictional tariffs or administered by the Commission,

pursuant to development of the rules through an appropriate process.
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