
417745 

BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF CALIFORNIA 

 
 
 
Order Instituting Rulemaking on the 
Commission’s own motion to consider 
alternative-fueled vehicle tariffs, 
infrastructure and policies to support 
California’s greenhouse gas emissions 
reduction goals. 
 

 
 
 

Rulemaking 09-08-009 
(Filed August 20, 2009) 

 

 
 
 
 
 

 
 
 
 

REPLY BRIEF OF THE  
DIVISION OF RATEPAYER ADVOCATES 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
March 1, 2010 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
LISA-MARIE SALVACION 
Attorney for the Division of Ratepayer 
Advocates 
 
California Public Utilities Commission  
505 Van Ness Avenue 
San Francisco, CA  94102 
Phone: (415) 703-2069 
Fax:     (415) 703-2262 
LMS@cpuc.ca.gov 
 

F I L E D
03-01-10
04:59 PM



 

BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF CALIFORNIA 

 
 
 
Order Instituting Rulemaking on the 
Commission’s own motion to consider 
alternative-fueled vehicle tariffs, 
infrastructure and policies to support 
California’s greenhouse gas emissions 
reduction goals. 
 

 
 
 

Rulemaking 09-08-009 
(Filed August 20, 2009) 

 

 
 

REPLY BRIEF OF THE 
DIVISION OF RATEPAYER ADVOCATES 

 
I. INTRODUCTION 

Pursuant to the December 29, 2009 Assigned Commissioner Scoping Memo 

(Scoping Memo), Division of Ratepayer Advocates (DRA) hereby submits this reply 

brief in Phase One of this Rulemaking (R.) 09-08-009.  In addition to DRA, the following 

parties submitted opening briefs on February 8, 2010:  The Utility Reform Network 

(TURN), Pacific Gas and Electric Company (PG&E), Southern California Edison 

Company (SCE), San Diego Gas and Electric Company (SDG&E) and Southern 

California Gas Company, Clean Energy Fuels Corporation, Better Place, the Electric 

Vehicles Service Provider Coalition, Coulomb Technologies, Inc., Interstate Renewable 

Energy Council (IREC), Environmental Defense Fund (EDF), Green Power Institute, 

Natural Resources Defense Council (NRDC) and Friends of the Earth (FoE), Western 

States Petroleum Association (WSPA), and Californians for Renewable Energy (CARE) 

and North Coast Rivers Alliance (NCRA). 

In opening briefs, parties addressed the Scoping Memo’s request for a legal and 

policy analysis on whether third-party electric vehicle (EV) charging facilities are electric 

corporations and public utilities under California Public Utilities Code Sections 216 and 

218.  The Scoping Memo offered a preliminary interpretation that facilities solely used to 
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provide electricity as a transportation fuel do not constitute an “electric plant,” and 

therefore are not public utilities pursuant to Section 216.  The Scoping Memo relied on 

Decision (D.) 91-07-018, which exempted compressed natural gas (CNG) fueling stations 

from Commission jurisdiction, as a basis of its interpretation.  In opening briefs, many 

parties, including DRA, found this preliminary interpretation lacking any legal 

justification, with the potential of undermining many of the Commission’s existing 

procurement policies, such as those impacting grid reliability and the state’s renewable 

resource goals. 

II. DISCUSSION 

A. The Commission Has Jurisdiction Over Retail Electric 
Vehicle Charging Stations 

Several parties engaged in a statutory analysis of Public Utilities Code Sections 

216 and 218, to discuss the plain meaning interpretation, legislative intent, and 

Commission precedent to determine whether electric vehicle charging stations are 

“electric plant” for purposes of being an “electrical corporation” and “public utility” 

under the code.  Under the Public Utilities Code, an electric corporation is a public utility 

subject to the jurisdiction, control and regulation of the Commission.1  An “electrical 

corporation” includes every corporation, or person owning, controlling, operating, or 

managing any electric plant for compensation within this state.2  An “electric plant” is 

defined as: 

real estate, fixtures, and personal property owned, controlled, 
operated or managed in connection with or to facilitate the 
production, generation, transmission, delivery or furnishing of 
electricity for light, heat, or power, and all conduits, ducts or 
other devices, materials, apparatus, or property for containing, 
holding or carrying conductors used to be used for the 
transmission of electricity for light, heat, or power.3 

                                              1
 P.U. Code § 216. 

2
 P.U. Code § 218. 

3
 P.U. Code § 217. 
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1. The Plain Meaning of The Statute Clearly Includes 
Retail EV Charging Infrastructure Within the 
Meaning of Electric Plant 

In opening briefs, several parties argued electric vehicle charging stations do not 

constitute “electric plant.”  Better Place states EV charging infrastructure does not 

constitute “electric plant” because use of electricity by providers of EV charging services 

to provide transportation fuel for vehicles does not constitute use of electricity for “light, 

heat, or power,” within the meaning of Section 217.4  Better Place also contends that the 

fueling infrastructure will not extend beyond the charging station and meter, and will 

include none of the substations, wires and switches that make up an electricity system.5  

WSPA makes a similar argument that electricity as a transportation fuel does not 

constitute use of electricity for “power.”  WSPA argues because Legislature did not 

include the work “fuel” or “automobile fuel” when defining “electric plant,” no such 

meaning was intended.6  Coulomb offers no legal analysis on the topic, but agrees with 

Better Place that electric vehicle service providers (EVSPs) providing bundled charging 

services are not public utilities subject to Commission jurisdiction.7  EDF agrees with the 

Scoping Memo that the Section 217 definition of “electric plant” excludes systems used 

explicitly for EV charging, but wonders whether it is appropriate for the Commission to 

rely on D.91-07-018 as the sole weight of authority in support of its decision.8  SEU 

agrees with the Scoping Memo’s preliminary interpretation, saying that third party 

electrical fuel providers are legally indistinguishable from the CNG fuel providers, but 

offers no further legal analysis.9 

                                              4
 Better Place Opening Brief, p. 3. 

5
 Better Place Opening Brief, p. 5. 

6
 WSPA Opening Brief, p. 5. 

7
 Coulomb Opening Brief, p. 4. 

8
 EDF Opening Brief, p. 5. 

9
 SDG&E and SCG Opening Brief, p. 3. 
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The arguments are not persuasive and should be disregarded.  Better Place and 

WSPA attempt to distort the meaning of Section 217 by stating electricity for use as a 

transportation fuel is not a sale for “power.”  Both parties place heavy reliance on  

D.91-07-018, in which the Commission stated “it is expanding the meaning of words to 

an unnecessary degree to equate the word ‘power’ in Section 221 to include CNG which 

is sold in a manner similar to the retail sale of gasoline for vehicles.”10  However, as 

DRA’s opening brief explains in detail, D.91-07-018 cannot be applied in the same 

context here since that case involved CNG as a fuel resource, and whether CNG fueling 

stations constituted “gas plant” for purposes of being a public utility.11  DRA also agrees 

with SCE that “the same conclusion [of D.91-07-018] cannot be drawn because the sale 

of electricity for use as transportation fuel is a sale of electricity for power.”12  PG&E 

makes a similar observation, and adds, “Here, the electric vehicle charging activities are 

inextricably intertwined—and in fact indistinguishable from—the provision of basic 

retail electric service to end-use customers by a public utility.”13  The sale of electricity is 

a sale of power, regardless of whether the end user powers a washing machine or an 

electric vehicle.  To determine otherwise would be an unreasonable expansion of the 

meaning of the words of Section 217. 

IREC takes no position on the topic, until more information regarding the potential 

business models are available, and states the jurisdictional issue hinges on the 

relationship between the entities involved.  DRA agrees.  Like DRA, IREC finds that the 

limited and private nature of the service may serve as an exception to Commission 

jurisdiction.14 

                                              10
 D.91-07-018, p. 58. 

11
 DRA Opening Brief, pp. 5-6. 

12
 SCE Opening Brief, p. 15. 

13
 PG&E Opening Brief, p. 3. 

14
 IREC Opening Brief, p. 7.  See also DRA Opening Brief, p. 3. 
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2. Legislative Intent 
Better Place argues there is no evidence of legislative intent to regulate the 

provision of electricity for transportation fuel.15  Its only support for this argument is 

reliance on Public Utilities Code Section 740.3, which states that “the commission's 

policies [to develop equipment or infrastructure needed for low-emission vehicles] shall 

also ensure that utilities do not unfairly compete with nonutility enterprises.”  According 

to Better Place, this reference to “nonutility enterprises” shows the Legislature’s intent 

that other entities participate in the EVSE market. 

This argument is not persuasive.  The Public Utilities Code clearly exempts certain 

electric corporations from Commission regulation, including: (1) where electricity is 

generated on or distributed by the producer through private property solely for its own 

use or the use of its tenants and not for sale or transmission to others (§ 218(a)); (2) 

employing cogeneration technology or producing power from other than a conventional 

power source (§ 218(b)); (3) employing landfill gas technology  (§ 218(c)); (4) 

employing digester gas technology (§ 218(d)); (5) an independent solar energy producer 

(§ 218(e)).  In addition, other entities, such as facilities that sell CNG at retail for use as a 

motor vehicle fuel (§ 216(f)), exempt wholesale generators (§ 216(g)), and electric 

service providers (ESPs) who offer direct access service (§ 216 (h)), are not considered 

public utilities under Commission jurisdiction.  So, while Better Place is correct in 

pointing out that the Commission is directed to ensure that public utilities do not unfairly 

compete with nonutility enterprises under Section 740.3, classification as a “nonutility 

enterprise” depends on whether one falls under any of those exemptions enumerated 

above.  Thus, as explained in DRA’s opening brief, electric vehicle charging stations that 

sell electricity at retail or for resale are electrical corporations and public utilities subject 

to Commission regulation, unless specifically exempted by statute. 

It also does not follow that Legislature intended to exclude all electric vehicle 

charging stations from regulation.  If that was Legislature’s intent, a statute specifically 

                                              15
 Better Place Opening Brief, p. 1. 
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tailored to electric vehicle charging stations would have been crafted.  All CNG fueling 

stations, in contrast, are specifically exempt per Public Utilities Code Section 216(f).  The 

Legislature had another opportunity to consider exemption of electric vehicle charging 

stations when it passed Senate Bill No. 626 on October 11, 2009, adding Section 740.2 

regarding the role and development of public charging infrastructure.16  This deliberate 

inaction by Legislature suggests that retail electric vehicle charging stations are to be 

regulated by the Commission. 

3. The Commission Cannot Rely on D.91-07-018 to 
Renounce Jurisdiction Over Retail Electric Vehicle 
Charging Stations For Legal and Policy Reasons 

Parties that wish the Commission to disclaim jurisdiction over electric vehicle 

charging stations place too much emphasis on D.91-07-018, drawing parallels with 

electric vehicle charging to the CNG fueling stations.17  As DRA’s opening brief 

explains, however, whether CNG vehicle fueling stations are “gas plant” for purposes of 

being a public utility is a completely different legal issue from whether an electric vehicle 

charging station is an “electric plant.”18  As stated above, CNG fueling stations are also 

exempted by Public Utilities Code Section 216(f), rendering the discussion of jurisdiction 

in D.91-07-018 moot. 

But CNG and electricity as transportation fuel also have divergent policy 

considerations.  Simply because CNG and electricity are both alternative-fuel vehicle fuel 

resources, it does not follow that the same policies should apply given significant 

differences.  CNG is stored, whereas electricity is extracted from the grid in real-time.  

For this reason, the Commission must exercise some form of regulation over retail 

electric vehicle charging.  For example, should retail electric vehicle stations allow 

consumers to charge their vehicles during peak hours, and at a price lower than the 

                                              16
 Stats 2009 ch 355 § 1 (SB 626), effective January 1, 2010. 

17
 Better Place, p. 7. 

18
 DRA Opening Brief, pp. 6-7. 
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wholesale price of energy?  Should retail electric vehicle stations be allowed to procure 

cheaper, “dirty” power (i.e., coal) over a more expensive renewable resource?  The 

Commission’s rules regarding procurement practices of the utilities should apply to all 

entities offering electricity for sale in the market.  Also, consumer protection rules may 

be necessary.  For example, what is a customer’s recourse if a charging station damages 

the battery or equipment while charging?  Such questions need to be addressed to 

determine if there is a need for Commission regulation and oversight. 

DRA agrees with SCE that service stations selling electricity as a transportation 

fuel can choose to operate as ESPs subject to Rule 22 and the rules with respect to direct 

access service, should a retail electric vehicle charging station not wish to submit to full 

Commission regulation.19  As noted by SCE, an ESP is subject to the Commission’s 

jurisdiction for purposes of Resource Adequacy, Renewable Portfolio Standard, and 

consumer protection.20  DRA also agrees with SCE that, alternatively, a retail electric 

vehicle charging station should be able to resell electricity under Rule 18, since the utility 

providing power is already subject to the Commission’s procurement rules.21 

Many parties who advocate for Commission jurisdiction propose that retail electric 

vehicle charging stations should be subject to “light regulation”.  This light regulation 

should be focused on benefiting ratepayers and creating a competitive market 

environment.  Key functions to be regulated include interoperability, reliability, grid 

impact, and safety functions.  DRA agrees with NRDC/FoE that regulatory flexibility 

may be adopted, by imposing certain requirements, such as registration and certification 

procedures to allow only qualified personnel to install, remove, repair or maintain 

equipment.22 

                                              19
 SCE Opening Brief, p. 21. 

20
 SCE Opening Brief, p. 20. 

21
 SCE Opening Brief, p. 22. 

22
 NRDC/FoE Opening Brief, pp. 16-17. 
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DRA recommends that the Commission not regulate the rates and fees that these 

resellers charge. 

Creating interoperability rules and standards should be coordinated with the Smart 

Grid proceeding.  The rules must also be designed to minimize grid impact under an 

alternative scenario that in the next few years the demand grows faster and larger than 

anticipated. 

If the Commission authorizes the traditional utilities to enter into EVSP business, 

they should not be allowed to rate-base the charging equipment.  This will help level the 

playing field.  If the EVSE is rate-based, it would create disincentives for the third-party 

EVSPs to enter the market, since the cost of the equipment would be subsidized by all 

ratepayers, resulting in lower cost or even no costs to the PEV customer.  In the long run 

the lack of competition would tend to increase the cost to the ratepayers.  The utilities 

should be allowed to own charging equipment for their own fleet as long as there are no 

direct or indirect cost increases for ratepayers. 

 
 

Respectfully submitted, 
 
 
/s/ LISA-MARIE SALVACION 
___________________________ 
     LISA-MARIE SALVACION 
 
Attorney for the Division of Ratepayer 
Advocates 
 
California Public Utilities Commission 
505 Van Ness Avenue 
San Francisco, CA  94102 
Phone: (415) 703-2069 

March 1, 2010    Fax:     (415) 703-2262 



 

417745 

CERTIFICATE OF SERVICE 
 

I hereby certify that I have this day served a copy of “REPLY BRIEF  

OF THE DIVISION OF RATEPAYER ADVOCATES” to the official service list in 

R. 09-08-009 by using the following service: 

[ X ] E-Mail Service: sending the entire document as an attachment to all known 

parties of record who provided electronic mail addresses. 

[ ] U.S. Mail Service:  mailing by first-class mail with postage prepaid to all 

known parties of record who did not provide electronic mail addresses. 

Executed on March 1, 2010 at San Francisco, California. 

 

 

/s/          REBECCA ROJO 
Rebecca Rojo 



 

417745 

SERVICE LIST 
R.09-08-009 

 
 

AChavez@ecotality.com; 
AYergin@gridpoint.com; 
Adrene.Briones@ladwp.com; 
Ann.Bordetsky@betterplace.com; 
BWT4@pge.com; 
Bob@EV-ChargeAmerica.com; 
Case.Admin@sce.com; 
Diane.Fellman@nrgenergy.com; 
Douglas.Marx@PacifiCorp.com; 
EGrizard@deweysquare.com; 
ELL5@pge.com; 
GO'neill@energy.state.ca.us; 
Janet.Combs@sce.com; 
Jason.Wolf@betterplace.com; 
Julee@ppallc.com; 
Karin.Corfee@kema.com; 
Leila.Barker@ladwp.com; 
Marcelo.DiPaolo@ladwp.com; 
Michelle.Mishoe@PacifiCorp.com; 
Oscar.Alvarez@ladwp.com; 
Priscila.Castillo@ladwp.com; 
Ralph.Moran@bp.com; 
SAZ1@pge.com; 
SSchedler@foe.org; 
Scott.Briasco@ladwp.com; 
Sean.Beatty@mirant.com; 
Sven.Thesen@betterplace.com; 
Yulee@theICCT.org; 
a.vogel@sap.com; 
aaron.singer@bmw.com; 
abb@eslawfirm.com; 
aconway@dmv.ca.gov; 
agc@cpuc.ca.gov; 
ahl@cpuc.ca.gov; 
ahuang@arb.ca.gov; 
andrea.moreno@sce.com; 
angie_doan@plugsmart.net; 
atrowbridge@daycartermurphy.com; 
axtw@pge.com; 
bchang@svlg.org; 
bcragg@gmssr.com; 
bdicapo@caiso.com; 
bobgex@dwt.com; 
bock@avinc.com; 
californiadockets@pacificorp.com; 
carmine.marcello@hydroone.com; 
case.admin@sce.com; 
cassandra.sweet@dowjones.com; 
cchilder@arb.ca.gov; 
cem@newsdata.com; 
cjuennen@ci.glendale.us; 

cjw5@pge.com; 
clu@cpuc.ca.gov; 
colleenquin@gmail.com; 
coutwater@libertyplugins.com; 
cread@ecotality.com; 
crv@cpuc.ca.gov; 
dave.barthmuss@gm.com; 
david.eaglefan@gmail.com; 
david.patterson@na.mitsubishi-motors.com; 
dfugere@foe.org; 
dgrandy@caonsitegen.com; 
diarmuid@teslamotors.com; 
dickinson@avin.com; 
dietrichlaw2@earthlink.net; 
dmodisette@cmua.org; 
dniehaus@semprautilities.com; 
dsiry@codaautomotive.com; 
e-recipient@caiso.com; 
edwin.lee@sfgov.com; 
ek@a-klaw.com; 
ekeddie@arb.ca.gov; 
eks@cpuc.ca.gov; 
epetrill@epri.com; 
eric@ethree.com; 
fcc@cpuc.ca.gov; 
fdms@electradrive.net; 
ffletcher@ci.burbank.ca.us; 
filings@a-klaw.com; 
flangit@ci.azusa.ca.us; 
fxg@cpuc.ca.gov; 
gina@wspa.org; 
gmorris@emf.net; 
gtd@cpuc.ca.gov; 
helsel@avinc.com; 
hillary.dayton@fluor.com; 
hugh.mcdermott@betterplace.com; 
jamie@jknappcommunications.com; 
jay@pluginamerica.org; 
jellman@winnr.com; 
jguzman@nossaman.com; 
jhall@calstart.org; 
jharris@volkerlaw.com; 
jheibult@nrdc.org; 
jlehman@anaheim.net; 
jluckhardt@downeybrand.com; 
jme@pge.com; 
jody_london_consulting@earthlink.net; 
johanna.partin@sfgov.com; 
julian.durand@qualcomm.com; 
jung.zoltan@epa.gov; 
jviera@ford.com; 



 

417745 

jw2@cpuc.ca.gov; 
jwiedman@keyesandfox.com; 
kevin.webber@tema.toyota.com; 
kfox@keyesandfox.com; 
kleacock@dmcgreen.com; 
klynch@cityofpasadena.net; 
kmorrow@etecevs.com; 
krose@dmv.ca.gov; 
kwalsh@fiskerautomotive.com; 
kyle.l.davis@pacificorp.com; 
l1hg@pge.com; 
lau@cpuc.ca.gov; 
lburrows@vpvp.com; 
leilani.johnson@ladwp.com; 
liddell@energyattorney.com; 
lmh@eslawfirm.com; 
lms@cpuc.ca.gov; 
marcreheis@wspa.org; 
martin.liptrot@ge.com; 
mc3@cpuc.ca.gov; 
mc4@cpuc.ca.gov; 
mdjoseph@adamsbroadwell.com; 
mgo@goodinmacbride.com; 
michael.schmitz@iclei.org; 
mike.ferry@energycenter.org; 
mmattes@nossaman.com; 
mpsweeney@earthlink.net; 
mrw@mrwassoc.com; 
mschreim@core.com; 
mwt@cpuc.ca.gov; 
npedersen@hanmor.com; 
nsuetake@turn.org; 
philm@scdenergy.com; 
pierojd@udel.edu; 
pva@cpuc.ca.gov; 
regrelcpuccases@pge.com; 
richard.lowenthal@coulombtech.com; 
rmd@cpuc.ca.gov; 
roberto.bocca@weforum.org; 
rpopple@teslamotors.com; 
saluja@capricornllc.com; 
sas@a-klaw.com; 
sbadgett@riversideca.gov; 
scr@cpuc.ca.gov; 
sephra.ninow@energycenter.org; 
sfr2@pge.com; 
sfr@sandag.org; 
shears@ceert.org; 
siobhan.foley@energycenter.org; 
ska@cpuc.ca.gov; 
slsarris@greenfuseenergy.com; 
smk@cpuc.ca.gov; 
smui@nrdc.org; 
spatrick@sempra.com; 
ssmyers@att.net; 
svolker@volkerlaw.com; 

tatsuaki.yokoyama@tema.toyota.com; 
than.aung@ladwp.com; 
tjl@a-klaw.com; 
toconnor@edf.org; 
trae@kpcb.com; 
ttutt@smud.org; 
vic@theprossergroup.com; 
vsmith@qualcomm.com; 
wwester@smud.org; 
xingxin.liu@sap.com; 
ygross@sempra.com; 


