
 

OPENING BRIEF  TABLES AND RECOMMENDATIONS  Page i 

 

1

2

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3 I

4 II

SUBJECT INDEX 
              Page 

. INTRODUCTION         2 

. BACKGROUND         3 

A. The Boron Issue:  Statutory Background     3 

1. Federal Law         3 
 

a. The Safe Drinking Water Act      3 
b. EPA Determinations        5 

2. State Law         6 

III. ARGUMENT          7 

A. Boron:  Project Proponents Should Be Permitted  
to Use Technology that Exceeds Minimum Requirements.  7 

1. Benefits of Second Pass Technology Justify Compliance Cost.  8 
 
 
B.   General Regulatory Uncertainties      12  

1. Definitions Pertinent to Setting Health Levels    12 

2. Uncertainties in the Process       12 

3. Objectivity of Studies: Industry Sponsorship    14  

4. Uncertainty Factors        15 

C. A Cost Cap Should Be Considered Carefully and Should Not Target 
Environmental and Social Benefits      18 
 

1. Long-Term Benefits Should Be Recognized.    18 

2. Federal Decision Not to Regulate Boron Does Not Preclude Project 
Proponents from Taking Precautionary Action to Protect  
Constituents.        22-23 
         

F I L E D
07-06-10
04:59 PM



 

OPENING BRIEF  TABLES AND RECOMMENDATIONS  Page ii 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

a. Statutory Requirements Are a Floor, Not a Ceiling  23 

b. Local Water Purveyors Have Discretion to Go Beyond 
Minimum Federal Standards     27 

 
c. Local Discretion to Go Beyond Minimum Standards Should Be 

Informed by the Public Trust Doctrine and the Precautionary 
Principle.        31 
 

D. Procuring Agencies Are Covered by Market Participant Exemption  37 
 

E. Cost-Related Governance Issues Can Be Addressed in Part Through 
Appropriate Contracting Approaches     38 

 
 

IV. CONCLUSION         43 



 

OPENING BRIEF  TABLES AND RECOMMENDATIONS  Page iii 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TABLE OF AUTHORITIES 

Treaties 
            
Rio Declaration on Environment and Development, Principle 15, June 14, 1992, U.N. 
Conference on Env't & Dev., U.N. Doc. A/CONF.151/5/Rev.1 (1992), reprinted in 31 I.L.M. 
874, 879 (1992)                               34 
 
Preamble to The Montreal Protocol on Substances that Deplete the Ozone Layer, reprinted in 26 
I.L.M. 1550, entered into force, January 1, 1989                                       34 
 
Statutes     

The Safe Drinking Water Act (in general)             3, 9, 10 
42 U.S.C. § 300g-1(b)(4)(A)          4 
42 U.S.C. § 300g-1(b)(4)(B)           4 
42 U.S.C. § 300g-1(b)(4)(D)           4, 7 
42 U.S.C. § 1412(b)                      4, 7 
42 U.S.C. § 300g-1(b)(1)(A)                  26 
42 U.S.C. § 300h-1                            26 
42 U.S.C. § 300g-2                             26 
42 U.S.C. § 300g-1(b)(1)(A)                 26 

 
Environmental Response, Compensation, and Liability Act 

42 U.S.C. §§ 9607-9675                                  19 
 
Oil Pollution Act 

33 U.S.C. §§ 2701-2761                  19 
 
Clean Water Act 

33 U.S.C. § 1321(f)(5))                    19 
33 U.S.C. § 1370                             23, 24 
33 U.S.C. §§ 1313                      24 
 

Federal Insecticide, Fungicide, and Rodenticide Act  
7 U.S.C. §136v(a)                       23 

 
Toxic Substances Control Act 

15 U.S.C. § 2617(a)(1)                  23 
 
Resource Conservation and Recovery Act 

42 U.S.C. § 6929                           23, 25 
 

Clean Air Act 



 

OPENING BRIEF  TABLES AND RECOMMENDATIONS  Page iv 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

42 U.S.C. § 7416                           23 
 
Endangered Species Act 
 16 U.S.C. §1355(b)(1)(A)                  36 

H.R. Rep. 96-697, p. 12 (1979)            36 
FWS/NMFS ENDANGERED SPECIES CONSULTATION HANDBOOK        36 
 

Occupational Safety and Health Act 
 29 USC 651(b)(11)                  25 
 Senate Committee on Labor and Public Welfare, Legislative History of the Occupational 

Safety and Health Act of 1970 at 297, 1035 (92d Congress, 1st Session, June 1971) 
(Legislative History)                                      25 

 
Government Performance and Results Act of 1993 (P.L. 103-62)                      42 
 
Federal Acquisition Streamlining Act of 1994 (FASA) (P.L. 103-355)              42 
 
Clinger-Cohen Act of 1996 (P.L. 104-208)                                                           42 
 
California         
 
Cal. Health & Safety Code 4010 (a)                         26 
 
Cal. Health & Safety Code 4010.1 (f)                       26 
 
Cal. Health & Safety Code 4023.3                            26 
 
Cal. Health & Safety Code 4011                              26, 27 
 

 
Regulations 
 
40 CFR Part 141                 4 
 
43 C.F.R. § 11.62                    19 
 
43 C.F.R. § 11.61                      20 
 
FAR (48 C.F.R.) Part 7                      21 
 
FAR (48 C.F.R.) Part 11                     21 
 
FAR (48 C.F.R.) Part 15            22 



 

OPENING BRIEF  TABLES AND RECOMMENDATIONS  Page v 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 
FAR 15.101                        22 
 
FAR 15.101-1                      22 
 
FAR 37.600 et seq.                               41 
 
FAR 11.002                                       41 
 
FAR 11.101(a)                                   41 
 
FAR 1.102-2                                    41 
 
FAR Part 46                                     41 

46.103                                         41 
46.401                                        41 
 

73 Fed. Reg. 44251, 44257 (July 30, 2008)        5, 6 
 
62 Fed. Reg. 31159, 31163 (June 6, 1997)         25 
 
California Department of Public Health website        7, 8 
 
 

Executive Orders and Policy Documents 
 
Executive Order 13101, Greening the Government Through Waste Prevention, Recycling, and 
Federal Acquisition, (Revoked by: EO 13423, January 24, 2007)                        20 
   
Executive Order 13134, Developing and Promoting Biobased Products and Bioenergy (Revoked 
by: EO 13225, September 28, 2001 (in part); EO 13423, January 24, 2007)    20 
 
Executive Order 13123, Greening the Government through Efficient Energy Management 
(Revoked by: EO 13423, January 24, 2007)           20 
 
Executive Order 13221, Energy Efficient Standby Power Devices      20 
 
Executive Order 13149, Greening the Government Through Federal Fleet and Transportation 
Efficiency, Revoked by EO 13423, January 24, 2007          20 
 
Executive Order 13423, Strengthening Federal Environmental, Energy, and Transportation 
Management             20 
 
OFPP Policy Letter 91-2 (rescinded)                                       42 
 

http://www.acquisition.gov/far/current/html/Subpart 46_1.html#wp1069917
http://www.acquisition.gov/far/current/html/Subpart 46_4.html#wp1070242
http://www.archives.gov/federal-register/executive-orders/2007.html#13423
http://www.archives.gov/federal-register/executive-orders/2001-wbush.html#13225
http://www.archives.gov/federal-register/executive-orders/2007.html#13423
http://www.archives.gov/federal-register/executive-orders/2007.html#13423
http://www.archives.gov/federal-register/executive-orders/2007.html#13423


 

OPENING BRIEF  TABLES AND RECOMMENDATIONS  Page vi 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 
Case Law 
 

Ohio v. Department of the Interior, 880 F.2d 432 (D.C. Cir. 1989); rehearing denied by 
State of Ohio v. Department of Interior, 897 F.2d 1151(D.C.Cir. 1989)   19-20 

 
City of Burbank v. State Water Resources Control Board, 35 Cal. 4th 614 (Cal. 2005)   

23 
 
Alaska Department of Environmental Conservation v. Environmental Protection Agency, 
540 U.S. 461 (2004)                    24 
 
Union Electric Co., 427 U.S. 246 (1976)     24 
 
Old Bridge Chemicals v. NJDEP, 965 F. 2d 1287 (3rd Cir. 1992)     25 
 
Safety-Kleen, Inc. (Pinewood) v. Wyche, 274 F. 3d 846 (4th Cir. 2001)   25 
 
In re Water Use Permit Applications, 94 Hawai'i 97; 9 P.3d 409 (Haw. 2000),  
aff’d in part vacated in part (other grounds) by In re Water Use Permit  
Applications, 105 Haw. 1, 93 P.3d 643 (Haw. 2004) (Waiahole I)               35 
 
People v. California Fish Company, 166 Cal. 576, 597; 138 P. 79 (1913)    35 
 
Hughes v. Alexandria Scrap Corporation, 426  U.S. 794 (1976)  37 
 
Building and Construction Trades Council v. Associated Builders 
 and Contractors, 507 U.S. 218 (1993)     37 
 
Babler Bros., Inc. v. Roberts, 995 F.2d 911 (9th Cir. 1993)   38 
 
Tochler v. City of Santa Ana, 219 F.3d 1040 (2000),  
abrogated other grounds by City of Columbus v. Ours Garage  
& Wrecking Services, Inc., 536 U.S. 424 (2002)     38 
 
Cardinal Towing & Auto Repair, Inc. v. City of Bedford, 180 F.3d 686 (5th Cir. 1999) 
          38 
 
Aleutian Constructors v. United States, 24 Cl. Ct. 372 (1991))                     40   
 
Pitney Bowes, Inc., 68 Comp. Gen. 249 (B-233100), 89-1 CPD¶ 157          42 
 

 
Water Purchase Agreement 
 

http://scholar.google.com/scholar_case?case=15295953761188075891&q=Chamber+of+Commerce+v.+Lockyer&hl=en&as_sdt=10000000000002


 

OPENING BRIEF  TABLES AND RECOMMENDATIONS  Page vii 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

WPA Article 9.7         7 
 
WPA Article 4, Design, Engineering, Construction and Permitting of the Regional Desalination 
Project                           21 
           
Article 6, Advisory Committee                    21, 41 
 
Article 4.3, Cost Management       41                                 
 
 
Secondary Authorities 

 
EPA website, Safe Drinking Water Act, http://www.epa.gov/agriculture/ldwa.html. 2 
 
U.S. EPA, Chapter 3: Boron, REGULATORY DETERMINATIONS SUPPORT DOCUMENT FOR 
SELECTED CONTAMINANTS FROM THE SECOND DRINKING WATER CONTAMINANT CANDIDATE 
LIST (CCL 2): PART II: CCL 2 CONTAMINANTS UNDERGOING REGULATORY DETERMINATION 
(June 2008)                         5 
 
U.S. EPA, Health Effects Support Document for Boron, section 4.3.2, EPA Document Number 
EPA-822-R-08-002 (January 2008)                       5, 9 
 
U.S. EPA Drinking Water Health Advisory for Boron (May 2008)     6, 17 
 
U.S. EPA, Drinking Water Standards and Health Advisories (Summer 2009)          6 
 
U.S. EPA, Drinking Water Standards and Health Advisories (Summer 2004)        6 
 
Lenntech website                    8 
 
Percival et al, Environmental Regulation: Law Science and Policy (3rd Ed. Aspen Law and 
Business)            10, 13 
 
Environmental Integrity Project & Earthjustice , WHAT EPA KNOWS ABOUT THE DANGERS OF 
COAL ASH: A SUMMARY OF THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY’S 2007 
HUMAN AND ECOLOGICAL RISK ASSESSMENT OF COAL COMBUSTION WASTES (May 2009)     10 
 
Garrett, Laurie,  EPA Misled Public on 9/11 Pollution: White House Ordered False Assurance 
on Air Quality, Report Says, LONG ISLAND NY NEWSDAY (Aug. 23, 2003)            10 
 
UNION OF CONCERNED SCIENTISTS, DISTORTING AND SUPPRESSING CLIMATE CHANGE RESEARCH, 
SCIENTIFIC INTEGRITY IN POLICYMAKING                            10 
 
OMB Watch, EPA Regains Control of Toxic Chemical Studies (June 2, 2009)       10 
 



 

OPENING BRIEF  TABLES AND RECOMMENDATIONS  Page viii 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

OMB Watch, In Drinking Water, What’s Legal Can Be Poisonous (Matthew Media, Dec. 17, 
2009)   
 
Duhigg, Charles, That Tap Water Is Legal but May Be Unhealthy, THE NEW YORK TIMES (Dec. 
7, 2009)                                                                                                          11, 12, 30 
           10, 11 
 
Nipping IRIS in the Bud: Suppression of Environmental Science by the Bush Administration's 
Office of Management and Budget (Report by the Majority Staff of the Subcommittee on 
Investigations and Oversight of the Committee on Science and Technology House of 
Representatives to Subcommittee Chairman Brad Miller, June 11, 2009)       11 
 
Schierow, Linda-Jo, The Role of Risk Analysis and Risk Management in Environmental 
Protection (Congressional Research Service September 6, 2001)    12, 13, 14 
 
Wall, Roland, Standards for Safe Drinking Water (November 2001)                   13 
 
 
Applegate, John, Beyond the Usual Suspects: The Use of Citizens Advisory Boards in 
Environmental Decisionmaking, 73 IND. L.J. 903 (1998)                    14 
 
Rio Tinto Press Releases  

EPA RAISES SAFETY LIMITS FOR BORON CONSUMPTION: Review of 200 Studies 
Results in Increasing Levels Considered Safe for People (August 5, 2004)  15 
 
Explore the World We Live In: Programmes (2002)       15 
 
Health and Safety Effects                                15 
 

Coughlin, James R., The Big Picture: Groundbreaking news on boron's nutritional essentiality, 
PIONEER MAGAZINE (February 1998)                  15 
 
U.S. EPA, TOXICOLOGICAL REVIEW OF BORON AND COMPOUNDS 67-68 (CAS No. 
7440-42-8) In Support of Summary Information on the Integrated Risk Information System 
(IRIS) (June 2004)                           16 
 
WHO, Boron in drinking-water: Background document for development of WHO Guidelines for 
Drinking-water Quality 14, WHO/HSE/WSH/09.01/2 (2009)                                17 
 
Wyld, David C., Focusing on the Cookies (As Opposed to the Oven They Were Baked In): 
Assessing the Defense Department’s Shift to Performance-Based Contracting, 6 JOURNAL OF 
LEGAL, ETHICAL AND REGULATORY ISSUES 64 (2003)                                               22, 39, 40 
 
Hudkins, et.el., Feasibility of Seawater Treatment in the United States: Domestic Challenges and 
Solutions for Implementation, WATER WORLD (n.d.)                   23 



 

OPENING BRIEF  TABLES AND RECOMMENDATIONS  Page ix 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 
Governor Schwarzenegger Press Releases            25-26 
 
Cohen, Alan, Challenging the Adequacy of A Water Supply (Pub. Law Research Inst.)    26 
 
Raffensbeger, Carolyn, The Precautionary Principle and the Public Trust Doctrine (August 2003) 
Ch. 5, Ch. 8, WATER QUALITY ISSUES IN DESALINATED PRODUCT WATERS    31  
 
Wood, Mary Christina, Advancing the Sovereign Trust of Government to Safeguard the 
Environment for Present and Future Generations (Part II): Instilling a Fiduciary Obligation in 
Governance, 39 ENVTL. LAW 91, 103 (2009)       31, 32 
 
Society for Risk Analysis, 1999 Annual Meeting: Past President’s Message: Risk Analysis 
Under Fire, reported in Risk Newsletter, Vol. 20 No. 1 (2000)                     34-35 
 
Souder & Fairfax, Arbitrary Administrators, Capricious Bureaucrats and Prudent Trustees: 
Does It Matter in the Review of Timber Salvage Sales?, 18 PUB. LAND & RESOURCES L. REV. 
165, 170-71(1997)                  35 
 
Restatement (Second) of Trusts §§ 3, 170, 176, 230                         35 
 
Restatement (Third) of Trusts § 227                    35 
          
Bowling, Tara JD, FACING UNCERTAINTY: LOCAL GOVERNMENTS AND THE PRECAUTIONARY 
PRINCIPLE National Sea Grant Law Center (n.d.)                                                37 
 
DEPARTMENT OF COMMERCE, OFPP, 7 STEPS TO PERFORMANCE BASED ACQUISITION 39, 40 
 
Wehrle-Einhorn, Robert J., Use of Performance-Based Standards in Contracting for Services, 
ARMY LAWYER 10 (1993)                                                                                   41 
 
 



 

OPENING BRIEF  TABLES AND RECOMMENDATIONS  Page x 

 

1

2

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3 1

RECOMMENDATIONS 

 

.  Purchase Appropriate Technology.  The Public Trust Alliance recommends that second 
pass technology be permitted subject to the conditions specified in the Water Purchase 
Agreement.   These conditions effectively prevent an arbitrary or wasteful expenditure.  
We recognize that the selection of appropriate technology will be based on the advisory 
committee’s evaluation of the relative merit of technical solutions presented by offerors 
in a competitive procurement.   We are optimistic that the committee’s decision will 
reflect an appropriate valuing of environmental and public trust concerns.  Acquisition of 
effective technology should not be hampered by a view that the minimum statutory 
requirements represent a ceiling on what may be purchased. 
 

2. Cost Cap.  The Public Trust Alliance also recommends that if a cost cap is imposed, it 
should appropriately consider environmental and other non monetized values, particularly 
those associated with future generations.  The costs associated with non monetized values 
should not be selectively cut.  We have provided examples of instances in which these 
benefits are effectively assigned value in a procurement context.  The project should 
represent “best value” to consumers, which is not necessarily the same as “lowest cost.” 
 

3. Governance and Ratepayer Protection.  We recommend further that the Commission 
consider the effect of the contracting system on cost control and ratepayer protection.  
We suggest that the Parties might structure a competitive procurement in a way that 
maximizes value and controls costs.  If they do so, this might affect the type or amount of 
oversight that the Commission wishes to impose.  In their planning and negotiation 
process, the Parties have garnered considerable experience in achieving synergies.  We 
would like to see that continue, for the benefit of the local citizens and as an example to 
other areas considering desalination projects.  
 


