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I. INTRODUCTION

Pursuant to Rule 13.11 of the Commission's Rules of Practice and Procedure, the Scoping

Memo and Ruling of Assigned Commissioner issued on April 27, 2009 and the direction of the

Presiding Administrative Law Judge (“ALJ”) (Karl Bemesderfer) at the close of the hearings in



this matter, Chevron Products Company (“Chevron”), Tesoro Refining and Marketing Company
(“Tesoro”) and Valero Marketing and Supply Company (“Valero”) (collectively, “Independent
Shippers”) hereby respectfully submit the following Joint Independent Shippers' Reply Brief.
This Joint Reply Brief only addresses issues related to the Independent Shippers’ Joint Tariff
(“Joint Tariff”’) and related operational issues. Each Independent Shipper has concurrently

submitted an individual reply brief on other issues.

II. BACKGROUND

As noted in the Opening Briefs of the Independent Shippers, this proceeding concerns the
application of a regulated, heated crude oil pipeline' that extends from the San Joaquin Valley
("SJV") to the San Francisco Bay Area, and is owned and operated by two Royal Dutch Shell
entities.” The application proposes to: (1) transfer ownership of part of Shell Pipeline’s STV
Pipeline assets to an inactive subsidiary, San Pablo Bay Pipeline Company, LLC (“San Pablo
Bay”), (2) exclude certain SJV Pipeline assets as “proprietary” for the exclusive use by a trading
affiliate (Shell Trading (US) Company, “STUSCQO”) and other affiliates, (3) establish initial rates
in the form of market-based rates without ever establishing a cost-of-service rate, and (4)
establish an initial tariff with rules and regulations for system operations. This matter is also
consolidated with several complaints for refunds of excessive charges for service provided by
Shell Pipeline on the SJV Pipeline from 2005 until the date this Commission establishes just and
reasonable rates.

This Joint Reply Brief is sponsored by all the unaffiliated shippers on the system and is
directed exclusively to the Opening Briefs of San Pablo Bay (i.e., referred to herein as “Shell

Pipeline” for ease of reference) and STUSCO as to the form of an appropriate tariff for the San

' The pipeline itself that extends from the San Joaquin Valley to the San Francisco Bay Area is referred to herein as
the “SJV Pipeline.” The pipeline company is referred to for ease of reference as “Shell Pipeline.”

* Opening Brief of Tesoro Refining and Marketing Company, filed June 21, 2010 ("Tesoro Opening Brief"), p. 2;
Chevron Products Company’s Opening Brief, filed June 21, 2010 ("Chevron Opening Brief") at pp. 1-5; Opening
Brief of Valero Marketing and Supply Company, filed June 21, 2010 ("Valero Opening Brief"), p. 1. For ease of
reference, the generic term “Shell” is used throughout herein to refer to multiple Shell entities, or where there is
confusion about which of the numerous Shell entities may be most accurately referenced.



Pablo Bay system and how the pipeline assets and operations are managed within the context of
the tariff.

Shell Pipeline filed a proposed tariff as part of its direct case (the “Shell Pipeline
proposed tariff”’). The Shell Pipeline proposed tariff was sponsored by the prepared testimony of
Ms. Robbie Ralph who identified the individual items of the tariff but did not explain or attempt
to justify the tariff items.” STUSCO did not submit any testimony, or present any witnesses in
this matter. The Independent Shippers, in contrast, each independently provided reply testimony
as to the Shell Pipeline proposed tariff. Further, in response to the criticisms of the position of
the Independent Shipper witnesses in the rebuttal testimony of Shell Pipeline, and as a result of
mediations on tariff issues, the Independent Shippers collectively submitted the Joint Tariff with
supporting testimony.*

The Joint Tariff was developed by all the shippers not affiliated with the pipeline. It is
detailed and tailored to #his pipeline, and is based to the greatest extent possible on the text and
format proposed by Shell Pipeline. Unlike the Shell Pipeline proposed tariff, the prepared
testimony that sponsored the Joint Tariff was presented by four witnesses who explained in detail
each of the changes from the Shell Pipeline framework, the need for the changes, and the redline
from the Shell draft reflecting the changes made.

The Joint Tariff was modified to reflect concerns that Shell Pipeline expressed after the
Joint Tariff was initially served. Many of the subsequent changes were potentially detrimental to
the Independent Shippers but addressed Shell Pipeline’s concerns, in a way that the Independent
Shippers believed was objectively fair to all shippers and Shell Pipeline. Subsequently, unlike
Shell Pipeline, the Independent Shippers presented four witnesses—Messrs. Ralph Grimmer of

Tesoro, Douglas Miller of Tesoro, David Lee of Chevron, and Dennis Dominic of Valero—who

3 See SP Exh. 20, Rebuttal Testimony of Robbie Ralph on Behalf of San Pablo Bay Pipeline Company LLC, dated
February 8, 2010 ("Ralph Rebuttal").

* See IS Exh. 1, Prepared Joint Testimony of Independent Shippers Tesoro Refining and Marketing Company,
Chevron Products Company, and Valero Marketing and Supply Company, dated April 16,2010 ("Independent
Shipper Testimony")



were cross-examined in detail as to the Joint Tariff.’ By contrast, the most current proposed
tariff of Shell Pipeline was presented at hearings with no sponsoring witness, seemingly only to
reflect areas of agreement and disagreement between Shell Pipeline and the Independent
Shippers.

The Joint Tariff was opposed only by the two Shell entities that filed briefs in this case.
In its Opening Brief, Shell Pipeline divided the Joint Tariff provisions into three “categories.”
Category One consists of provisions with which Shell Pipeline could agree; Category Two
consists of provisions that Shell Pipeline could accept with modification; and, Category Three
consists of provisions which Shell Pipeline opposes.® The majority of the provisions fall into
Category One but the most important issues and provisions in the Joint Tariff are opposed by
Shell Pipeline.

STUSCO also submitted limited comments opposed to select tariff provisions, argued for
the continuation of certain provisions that solely benefit it, and opposed any inclusion of pipeline
assets that it wishes to retain as “proprietary”.” STUSCO and Shell Pipeline submitted no tariff
changes that would equalize the treatment of all shippers and remove preferential treatment of

pipeline affiliates, or address current or future operating issues.

III. SUMMARY OF ARGUMENT

In adopting a tariff, the Commission must consider the detail and the fairness of the tariff,
as to all shippers and the specific pipeline. In this regard, the Joint Tariff is clearly well-thought
out compared to the Shell Pipeline proposed tariff, as the Joint Tariff has been explained in
prepared testimony, and defended section-by-section by four experienced executives in the crude

oil business. The Joint Tariff alone addresses the major issues on the system in a fair and even-

> See IS Exh. 1, Independent Shipper Testimony, and RT 1380 — 1503 (Joint Panel/Independent Shippers).

% Concurrent Opening Brief of San Pablo Bay Pipeline Company LLC [Public Version], filed June 21, 2010 ("San
Pablo Bay Opening Brief"), p. 88, Attachment A.

" Opening Brief of Shell Trading (US) Company, filed June 21, 2010 ("STUSCO Opening Brief"), pp. 6-19.



handed way that will allow the pipeline to continue in successful and profitable operation for
years to come.

In contrast, the Shell Pipeline proposed tariff fails in many respects, as it merely shifts
significant burdens to shippers and preserves the advantages that exist for Shell entities. In
effect, the Shell Pipeline proposed tariff continues preferential treatment of Shell affiliates as if
the pipeline is proprietary—a clear example of Shell’s continued resistance to this Commission’s
regulation of the Shell Pipeline system. Indeed, Shell Pipeline’s position in this case rests solely
on the assertion that this Commission should provide Shell Pipeline with unfettered discretion to
operate its pipeline on its own terms, without the input of the Commission or the pipeline’s
ratepayers. Effectively, Shell Pipeline actively seeks to keep regulation out of its business
practices. Shell Pipeline challenges the law of the case—the Commission’s findings that the
pipeline is a monopoly, with the demonstrated power to harm its shippers and competitors.

Generally, it is Commission practice for the applicant pipeline to submit its Rules and
Regulations Tariff and for the intervenors to then comment upon it. However, the tariff
proposed by the Shell Pipeline is so flawed and so prone to perpetuate affiliate abuse, and Shell’s
collective conduct in this regard so clearly obstructionist, that the Independent Shippers felt
compelled to propose their own Joint Tariff to provide this Commission with a fair and objective
option.® The Shell Pipeline’s proposed tariff is supported by prepared testimony that says little
more than “we changed this provision” or “we believe we can work this out,” but its conduct
belies even those statements.

On the critical issues of nominations and the maintenance of heated service for the
undiluted San Joaquin Valley Heavy (“SJVH”) crude oil, Shell Pipeline’s testimony merely
“acknowledges that various issues . . . remain,” and that they “present challenges to both the

carrier and shippers.”’’ Nothing in that testimony justifies either the deviations from typical

¥ See IS Exh. 1, Independent Shipper Testimony, Attachment B.
? SP Exh. 20, Ralph Rebuttal, pp. 4-6, 9-10, 12-13.
1d at9, 13.



pipeline practice the Independent Shippers tariff panel identified in the Shell Pipeline’s proposed
tariff, or allowing the ambiguities and loopholes contained therein."

The Shell Pipeline proposes extraordinary and draconian solutions such as purging the
pipeline for three months if heated service is shut down, charging only the Independent Shippers
for the extraordinary costs to purge, and bring the system back on line; a protracted, convoluted
and discriminatory nomination process; as well as an alarming lack of adequate management of
quality of crude in the pipeline through selective entry and inadequate crude oil quality
controls."

Thus, the Commission should find that only the Joint Tariff provides just and reasonable
terms and conditions of service on the Shell Pipeline.” Contrary to the Shell Pipeline’s skewed
effort, the Joint Tariff is fair and balanced. There are several fundamental principles that
underlie the Joint Tariff that compel the Commission to adopt it without modification:

1. All shippers on the Shell Pipeline should be on an equal footing, receiving the same

quality of service without any affiliate preferences;

2. The Shell Pipeline should proactively seek ways to reduce the minimum volume
requirements on the pipeline to maintain service to all shippers, with the cooperation of all

shippers, and with costs collected in utility rates; and,

3. The Shell Pipeline should protect the quality of the crude it ships while maximizing its

opportunities to add volumes.

""RT 1482:28-1483:19 (Joint Panel/Independent Shippers).

12 See SP Exh. 20, Ralph Rebuttal, Attachment A.

" The Commission has the authority, after hearing, to set the rules and conditions of service for any public utility.
Pub. Util. Code § 761 provides in relevant part:

Whenever the commission, after a hearing, finds that the rules, practices, equipment, appliances,
facilities, or service of any public utility . . . are unjust, unreasonable, unsafe, improper,
inadequate, or insufficient, the commission shall determine and, by order or rule, fix the rules,
practices, equipment, appliances, facilities, service, or methods to be observed, furnished,
constructed, enforced, or employed. The commission shall prescribe rules for the performance of
any service or the furnishing of any commodity of the character furnished or supplied by any
public utility, and, on proper demand and tender of rates, such public utility shall furnish such
commodity or render such service within the time and upon the conditions provided in such rules.



IV.  ARGUMENT

A. The Tariff Provisions That Remain In Dispute Provide Additional Reasons
To Adopt The Joint Tariff.

As demonstrated throughout this proceeding, Shell Pipeline’s motives must be
continually questioned, given its exercise of market power against its competitors and its
preferential treatment of its affiliate, STUSCO. In the course of this proceeding, Shell Pipeline
and STUSCO have argued against any tariff condition that could allegedly restrict blended
service for STUSCO and argued for the ability of the pipeline to shut down only heated service
when nominations fall to a level below that allegedly needed for continuous operations.'*
However, if the Shell Pipeline were operating as an independent pipeline, it would undoubtedly
seek to maximize revenue by shipping the greatest possible volume.

One can only conclude that the Shell Pipeline proposed tariff, which promotes reducing
shipper volumes and thus total potential revenues, is not designed to benefit the pipeline
operations but to benefit Shell’s refining and trading arms. This is yet another example of
affiliate preference that permeates the Shell Pipeline proposed tariff. Further, exclusion of
assets, such as truck racks, to limit access to the system except to its affiliated marketer —
exclusion of assets such as certain tankage for storage and blending that would otherwise allow
pipeline flexibility for service to non-affiliated shippers—and requires nominations of minimum
quantities only for heated service (exclusive to non-Shell Independent Shippers) are only a few
of the myriad of affiliate preferences or loopholes sprinkled throughout the Shell Pipeline
proposed tariff.

In effect, the Shell Pipeline proposed tariff, combined with market-based rates and
exclusion of certain "proprietary" assets, would be the functional equivalent of finding that the

Shell Pipeline is NOT a regulated provider of service. Thus, under no circumstances can the

4 STUSCO Opening Brief, pp. 6-14.



Shell Pipeline proposed tariff be found to be just and reasonable. Further, its categorization and

criticisms of the Joint Tariff are inaccurate, misleading and unpersuasive.

1. Shell Pipeline Category Provisions

Shell Pipeline asserts there are substantial areas of agreement between the Joint Tariff
and Shell Pipeline proposed tariff, yet acknowledges disagreement over the most significant
provisions in the Joint Tariff.”” Specifically, the three categorical descriptors reflected in its
Attachment A are identified as “Category 17, indicating that the proposed tariff items are
identical; “Category 2”, indicating that there are similarities but also differences that would
affect the operation of the pipeline and/or the service provided to shippers; and “Category 3,”
indicating that the two proposals have fundamental differences that would significantly affect the

operation of the pipeline and/or the services provided to shippers, and are not reconcilable.'

2. The Tariff Items Identified In “Category 1” Are Not Identical.

Shell Pipeline claims that the parties agree with the terms of Tariff Items 25, 30, 35, 50,
60, 65, 70, 80, 85, 90, 95, 105, 115, 120, 125, 130, 135, 140, and 145. However, the provisions
are not identical between the Joint Tariff and the Shell Pipeline’s proposed tariff, and the
Independent Shippers do not support any specific provision in the Shell Pipeline tariff. In their
effort to address the many deficiencies, from definitions to many material provisions, the
Independent Shippers determined that the only way to present to the Commission an initial tariff
the Commission could legally adopt was to present a new joint draft tariff incorporating the
definitions and corresponding provisions necessary to ensure fair treatment of all shippers and
Shell Pipeline. The Independent Shippers do not believe that amending and expanding the
seriously flawed Shell Pipeline proposed tariff could ever ensure just and reasonable terms and
rates for system operation. Thus, any agreement on specific provisions must be considered only

in the context of the Joint Tariff provisions.

' San Pablo Bay Opening Brief, pp. 88-89.
'® San Pablo Bay Opening Brief, pp. 88-89.



3. The “Category 2” Tariff Provisions Are Mere “Claw Back”
Provisions That Fail To Address Concerns About Affiliate
Preferences.

Shell Pipeline claims that the following Category 2 provisions are “most reflective of
standard industry practice” and should be adopted as Shell Pipeline has proposed for. Tariff
Items 5, 10, 15, 40, 45, 75, 100, 110, and 150."7 Shell Pipeline further dismissively refers to the
Joint Tariff language for these Items as “the Independent Shippers’ biased perception of the
affiliate relationship between San Pablo Bay and STUSCO.”" As the record evidence makes
evident, this is no speculative “bias.” Indeed, the overwhelming weight of the record evidence
reflects the damage that Shell’s affiliate relationships have caused the Independent Shippers and
the public, including threatened service shutdowns, unreasonable transportation charges, crude
oil degrading, and discriminatory pricing between affiliate and non-affiliate shippers.” Thus, it
is imperative that these concerns are addressed, and the Joint Tariff is the only submitted tariff
drafted with these concerns in mind.

In fact, Shell Pipeline's proposed provisions for the “Category 2” tariff items are not
reflective of industry practice and amount to little more than “claw-back”™ provisions that provide
the Shell Pipeline unfettered discretion to harm the Independent Shippers while retaining affiliate
preferences.

Item 5 — Definitions Item 5 of the Joint Tariff contains numerous revised definitions

that provide the construct, basis and general fairness of the Joint Tariff. Many of the changes to
the definitions are intended to both track best industry practice and conform the tariff to more
detailed and substantive later provisions. Shell Pipeline criticisms of the changes to this
important section are cursory and lack substance. Indeed, Shell Pipeline dismissively refers to
the key definitions in the Joint Tariff that address issues of affiliate preferences and

discriminatory conduct, by stating, “There are six terms where definitions reflect fundamental

'” San Pablo Bay Opening Brief, pp. 88-89.
'8 San Pablo Bay Opening Brief, p. 88.
"% Tesoro Opening Brief, pp. 11-31.



differences in the parties’ views on pipeline operation or services provided.”” In effect, Shell
Pipeline suggests there are no changes worthy of discussion since all of the provisions in the
Joint Tariff that differ from Shell Pipeline’s proposed tariff will be rejected. Aside from the
arrogance represented by this approach, it fails to address the changes at any level, and thus fails

to provide any basis to reject the Joint Tariff, in whole or in any particular part.

Item 10 — Establishment of Quality As to Item 10, Shell Pipeline continues to propose

an API Gravity range of 17 to 29 degrees for San Joaquin Valley Light ("SJVL") and incorrectly
states that the Independent Shippers propose a range of 20 degrees to 40 degrees for SJTVL.”!
Shell Pipeline claims that its range should be adopted given that it “is based on and is consistent
with past movements and current operating limits.”* It also states that if future requests are
made to San Pablo Bay to ship crude outside of this range, “it would be reviewed and, if
acceptable, this range would be modified through a tariff filing.”*

In fact, the Independent Shippers testified at hearings that they had changed the API
Gravity range in the Joint Tariff to 17 degrees to 40 degrees for STVL.** As the Independent
Shippers have testified, the gravity range specified in the Joint Tariff reflects identified current
and future crude sources but excludes sources that diminish the value of the stream to an
unacceptable level.” Further, based on demonstrated past practices, the Independent Shippers do
not trust, and believe they cannot rely on, a vague promise of future action by Shell Pipeline in
any matter.

The Joint Tariff includes a wide range of SJIVL type crudes produced in the San Joaquin

Valley that are outside of the API Gravity range of 17 to 29 degrees in the Shell Pipeline

proposed tariff. However, the 40 degrees API ceiling is sufficiently low to exclude Indirect

2% San Pablo Bay Opening Brief, p. 89.
21 San Pablo Bay Opening Brief, p. 89.
2
1d.
> Id.
2 RT 1495:2-5 (Miller/Independent Shippers).
» See, e.g., RT 1413 — 1414, 1484 — 1485 (Joint Panel/Independent Shippers).

10



Liquid Products as defined in Tariff Item 25 from the SJVL designation. For example, STVL
crudes such as Belridge Light (29.9 degrees API), Elk Hills 18G (33.9 degrees API), Cymric
Field-9Z (34.4 degrees API), Lost Hills (37.0 degrees API), and Kettleman Mid Dome (37.5
degrees API) would be excluded from the pipeline under the Shell Pipeline proposed tariff Items
5 and Item 10. The Joint Tariff allows these crudes, and as indicated in Item 55.A of the Joint
Tariff, the pipeline has full discretion to require shippers to blend SJVL crudes with SIVH
crudes to meet the maximum operable API gravity requirements to allow for safe and reliable
pipeline operations.

Item 15 — Common Stream Operation As to Item 15.A, Shell Pipeline quibbles over

the definition of the liability of Shell Pipeline and states that it is defined in Item 85 and does not
need to be included in this section.® This objection is ludicrous, given that it would benefit Shell
Pipeline to include such a definition, even if reflected elsewhere in the tariff for purposes of
clarity. The Joint Tariff provides that Shell Pipeline has no responsibility in, or for, any
revaluations, administration, or settlement of quality degradation of the SJVH or SJVL common
streams unless the quality degradation is caused at least in part by actions or inactions of the
carrier. This balanced language reflects that the Shell Pipeline must be held accountable for its
own actions, but excused from liability not caused by the pipeline. Shell Pipeline's language
would insulate it from any responsibility or liability. The demonstrated history of Shell Pipeline
having degraded the Independent Shippers’ SJVH supply to benefit STUSCO illustrates why this
insulation is inappropriate.

As to Item 15.D, Shell Pipeline objects to the Joint Tariff which would allow Shippers to
declare a new crude oil to be STVH or SJVL “by a simple majority vote.” Shell Pipeline claims
that its proposed tariff language provides that it will consider allowing new crudes to be injected

into current common streams, but would only do so with the concurrence by all shippers of that

26 San Pablo Bay Opening Brief, pp. 89-90.
1 Id. at p. 89.

11



common stream.”® However, Shell Pipeline’s proposed tariff language is a platform for abuse of
its affiliate relationship with STUSCO. As STUSCO is a shipper of both common streams
(SJVL and SJVH), it could essentially block all new crudes from being injected into the SJVL
and SJVH common streams.

In contrast, the Joint Tariff provides for cooperation between all shippers and Shell
Pipeline for good reason. Using the standard of a majority vote of all shippers is not a unique
practice. Other pipelines, such as the Kinder Morgan products pipelines, resolve issues by
balloting shippers on an issue and providing resolution by a majority vote of the shippers.
Moreover, like Item 10, Shell Pipeline’s past and continuing conduct demonstrates that it cannot
be trusted to either maximize its throughput or to add or blend crude types in a manner not
harmful to the Independent Shippers.

Item 40 — Receipt Facilities Required Shell Pipeline claims it does not intend to

include truck racks as part of the common carrier facilities as they “are not required for
transportation of crude oil on the SJV Pipeline. Truck racks, similar to other locations such as
producing fields and other LACT units, are simply another injection point.”” And, that is
precisely why they should be included. By excluding such assets, the Shell Pipeline also restricts
access. This Commission supports open access in a non-discriminatory fashion. The Shell
Pipeline proposal is diametrically opposed to open access.

Shell Pipeline states inaccurately that the Independent Shippers “have not presented any
evidence that the above-referenced tanks and truck racks have ever been held out for service to
the public.” Further, it claims there is “no evidence” the Shell Pipeline provided stand-alone
storage service, which it says is not subject to Commission jurisdiction, to anyone other than an
affiliated entity.”’ Shell Pipeline claims that providing storage service to an affiliated entity does

not convert the tanks used for such purpose to public utility status.”> However, under the "buy-

¥ San Pablo Bay Opening Brief, pp. 89-90.
%% San Pablo Bay Opening Brief, p. 90.
3% San Pablo Bay Opening Brief, p. 85.
3! San Pablo Bay Opening Brief, pp. 85-86.
32 STUSCO Opening Brief, pp. 14-17.

12



sell" arrangements, storage is provided to the parties through STUSCO under what this
Commission has determined are mere "sham transactions".

Similarly, STUSCO asserts that Shell Pipeline need not dedicate ancillary facilities such
as storage tanks and truck racks to its pipeline operation, as the Commission did not state or
suggest that proprietary, ancillary facilities must be included as part of the regulated pipeline in

D.07-12-021.3 STUSCO further states:

Under the current proprietary asset structure, ancillary assets have
been used to facilitate Shell’s overall efforts to maximize its
utilization of the pipeline assets. Shell entities have expended
capital and incurred maintenance costs to connect small and
independent producers to the SJV Pipeline system through the
development of interconnection facilities and pipelines.*

STUSCO further asserts that the Independent Shippers do not “demonstrate that the
facilities have been held out for use by third parties or are necessary for public utility service.””
STUSCO acknowledges that the evidence presented included examples of facilities, but states
that they are not facilities that are necessary to provide crude oil transportation service on the
SJV Pipeline because they go beyond what the shippers require in order to obtain access to the
pipeline at the origin and delivery points on the Shell Pipeline.” In a reversal of the applicant’s
burden of proof, STUSCO claims that the Independent Shippers failed to present evidence to
show that ancillary facilities are “an integral component of the SJV Pipeline’s operation.”’
STUSCO states that the Independent Shippers have not demonstrated a need for facilities that
extend beyond those facilities that provide access to the origin and delivery points on the

pipeline, and therefore, the Independent Shippers are not entitled to access to interconnection

facilities or additional private assets that have historically been used by Shell entities on a

3 STUSCO Opening Brief, pp. 14-15.
3 STUSCO Opening Brief, pp. 14-15.
3% STUSCO Opening Brief, p. 16.

36 STUSCO Opening Brief, p. 17.
T1d
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proprietary basis.”®® Shell Pipeline and STUSCO are, however, clearly wrong as a matter of fact

and by the evidence presented in this matter.

a. STUSCQO’s Assertions Are Wrong As A Matter Of Law.

The record evidence shows that Shell Pipeline's proposal to transfer assets to San Pablo
Bay does not include all of the assets historically used to operate the pipeline.* Shell Pipeline’s
position in this regard is also contrary to law. As shown below, there is no legal or factual
support that allows Shell to pick and choose which of its pipeline assets they may deign to allow
to be used for utility service.

Shell Pipeline has been determined to be a public utility subject to this Commission's
regulation. Public Utilities Code Section 851 requires public utilities to obtain Commission
approval prior to divesting utility assets or removing them from service. Rule 3.6 of the
Commission’s Rules of Practice and Procedure sets forth the procedural requirements for seeking
Section 851 approval. Rather than file an 851 application in compliance with Rule 3.6, Shell
Pipeline is attempting to “backdoor” withdrawal of used and useful assets for the exclusive use
of its shipper affiliate and to transfer the remaining utility assets to a shell company (a company
with no employees). The Commission should deny both efforts and require Shell Pipeline, if it
wishes to divest assets or withdraw them from service, to file an 851 application that complies
with established Commission procedure and meets the required burden of proof.

Normally, when a public utility seeks to transfer assets, the utility files an application
requesting authority to do so under Public Utilities Code Section 851. In this case, rather than
have Shell Pipeline, the public utility, file its own application, Equilon’s shell subsidiary, San
Pablo Bay Pipeline, filed an application for approval of rates, rules and regulations, and included
in that application a request for approval of a transfer of some, but not all, of the pipeline assets

to itself. In the course of hearings, Shell Pipeline stripped still further assets from San Pablo

¥ STUSCO Opening Brief, p. 17.
9IS Exh. 1, Independent Shipper Testimony, pp. 12-13, Attachment B, Item 40.
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Bay. Aside from being highly unusual, this approach fails to comply with Rule 3.6 as stated in
full detail in Chevron’s Opening Brief.*

In any event, the Commission will only approve a transfer of public utility assets upon
proof that the transfer is not adverse to the public interest, and may consider whether the
transaction will affirmatively serve the public interest.*’ Shell Pipeline has failed to meet its
burden of proof under either test as it has failed to offer any evidence other than stating its desire

that these assets be categorized as “proprietary.”*

b. The Exclusion Of Assets Used For Pipeline Transportation Is
Discriminatory And Provides Affiliate Preferences.

As the record evidence shows, the assets excluded from public utility service include
necessary facilities for pipeline operations, such as crude oil truck unloading facilities and
tankage for storage.” The uncontested testimony of Mr. Georgen also makes clear that the Shell
Pipeline was traditionally operated as a singular entity with all assets used by STUSCO and Shell
Pipeline, both for buy/sell agreements for third parties and for transportation of Shell’s own
affiliated supply to its affiliated refinery.** Operating these assets outside of the regulated utility
means they will be controlled by STUSCO, thus continuing the discriminatory and preferential
treatment of Shell Pipeline’s affiliated shipper. And, Shell Pipeline does not propose or describe
any "code of conduct" as to transactions with its affiliated marketer, STUSCO, to provide any

safeguards against abusive practices.”

0 Chevron Opening Brief, pp. 102-103.

*1'D.05-08-006, Ex Parte Application of NTI of California, LLC (f/k/a Highspeed Communications of California,
LLC) (U-6102-C) pursuant to Public Utilities Code Section 854 for Approval of a Transfer of Control to Northwest
Telephone, Inc., 2005 Cal. PUC LEXIS 659 at **10-11.

*2 Shell Pipeline put forth no evidence in general and, specifically, no evidence regarding the impact of the proposed
transfer on the public interest. The closest any of the Shell entities came was an unsupported statement by one of
San Pablo Bay’s outside witnesses that the transfer “will promote clear and transparent management and
accounting.” SP Exh. 38, Rebuttal Testimony of Robert G. Van Hoecke on Behalf of San Pablo Bay Pipeline
Company LLC, dated February 8§, 2010 ("Van Hoecke Rebuttal"), p. 30.

1S Exh. 1, Independent Shipper Testimony, pp. 12-13; see Tesoro Exh. 17, Response No. 27 of San Pablo Bay to
Chevron’s Third Set of Data Requests and Attachment F ("Fixed Asset’ Database"), dated April 21, 2009.

# See Tesoro Exh. 31, Prepared Testimony of Mark Georgen for Tesoro Refining and Marketing Company,
November 16, 2009 ("Georgen Prepared"), pp. 5-6, 10-12.

* RT 823 (LaBorne/San Pablo Bay).
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The entirety of the evidence in support of the claim that the assets are not used and useful
is the testimony of Shell Pipeline witness Paul Smith that they were identified as not being
required for public utility service.* Mr. Smith provided no explanation as to why they were not
needed, how it was determined they were not needed, how they have been historically used or
how they are expected to be used if held for Shell’s private use. Shell Pipeline cannot meet its
burden of proof simply by claiming, with no support or explanation, that assets are not necessary
to utility service.

In addition, the evidence unequivocally demonstrates that the truck unloading facilities
that are marked “private” on Exhibit Tesoro 6 (diagram of the pipeline’s facilities), are
operational and have been recently used to unload San Ardo crude for delivery by STUSCO into
the commingled common stream of SJVH.*” STUSCO uses the trucking facilities marked

”#% and in effect, argues to retain this affiliate preference simply because it benefits

“private,
exclusively from it, regardless of the principles of regulation which rest on the equal access of all
shippers to facilities used to provide a utility service.

Shell Pipeline’s position is inconsistent even with its own testimony. Mr. Dompke
effectively supports the need for all tankage to be included in utility assets, as he testified during
hearings that “[w]e need facilities where we can store crude, build batches to go north, for upsets

9949

on the pipeline, for differences in flow. . . He stresses that tankage is needed to handle flow

coming from several different sources,” to keep one supply in one tank if another is being

9951

shipped as “we typically only come out of one tank at any given time.”"' and for the blending

process to ship heavy or neat.”

* SP Exh. 17, Direct Testimony of Paul Smith on Behalf of San Pablo Bay Pipeline Company LLC, dated
September 30, 2008 ("Smith Direct"), pp. 5-10; SP Exh. 18, Rebuttal 