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COMMENTS OF THE WESTERN POWER TRADING FORUM 
ON THE PHASE TWO PROPOSED DECISION 

 
 

In accordance with Rule 14.3 of the Commission’s Rules of Practice and Procedure, the 

Western Power Trading Forum (“WPTF”)1 respectfully submits these comments on the Proposed 

Decision of Administrative Law Judge (“ALJ”) Mark S. Wetzell entitled, “Decision On Phase 2 

– Track 2 Issues: Adoption Of A Preferred Policy For Resource Adequacy,” issued November 3, 

2009 (“PD”).  

I. Introduction 

The PD demonstrates the fundamental flaws inherent in an approach that cherry picks 

aspects from a variety of proposals that represent fundamentally different views of how 

investment will take place in California.  In essence, the issue is about whether investment will 

be based on market principles that support economic investment and fair allocation of the cost 

responsibility for reliability or Commission mandates for new investment.  The result is a 

framework supported by only one party, PG&E, and that leaves many questions with regard to 
                                                 
1 WPTF is a California non-profit, mutual benefit corporation.  It is a broadly based membership organization 
dedicated to enhancing competition in Western electric markets in order to reduce the cost of electricity to 
consumers throughout the region while maintaining the current high level of system reliability.  WPTF actions are 
focused on supporting development of competitive electricity markets throughout the region and developing uniform 
operating rules to facilitate transactions among market participants.   
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the feasibility of implementation.  Of particular concern to WPTF is the fact that the PD makes a 

significant error when it describes the current transitional hybrid market as being an “end-state 

policy preference” of the Commission.  This is inaccurate, and inconsistent with the fundamental 

premise that launched this proceeding – namely that the outcome of this proceeding should 

provide a path away from the transitional hybrid market.  These statements must be deleted from 

any final decision that is issued by the Commission in this phase of the RA proceeding.   

The Commission should consider that one of the most valuable attributes of a market is to 

reward smart, economic investment and punish poor investment choices.  The hybrid market 

structure does nothing to capture these benefits for consumers as it provides a mechanism to 

guarantee recovery of uneconomic investment.  The PD states its desire to merge the long term 

procurement proceeding into the multi-year forward capacity compliance forum, but without 

tools to manage risk, commitments and obligations, and a mechanism for price discovery which 

supports economic transactions, the Commission is simply missing the mark in its stated desired 

to supplant the utility backed investment paradigm that exists today.     

The Commission’s decision for a long-term resource adequacy (“RA”) framework must 

facilitate both retail and wholesale markets and provide for the promised transition away from 

the unsustainable hybrid market structure.  While the PD focuses on reliability, it gives short 

shrift to implementation, risk management, cost, and competitive market concerns, especially at 

the retail level. 
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II. The PD’s Statements with Respect to Hybrid Markets are Inconsistent with 
Commission Policy, Outside of Scope and Should be Removed. 

With respect to the hybrid market, the PD incorrectly asserts that the “Commission has 

stated its end-state policy preference for a hybrid wholesale generation market.”2  While a 

focused examination of hybrid market policy is not within the scope of this proceeding, the 

Commission has repeatedly looked to the outcome of this proceeding in its transition away from 

the hybrid market structure.  D.07-12-052 stated: 

CMA’s position that continued reliance on UOG (and ratepayer-backed PPAs) is 
incompatible with the development of a competitive market model that stimulates 
private investment is consistent with basic economic theory.  The Commission is 
taking measured, cautious steps in the direction of this end-state, and a number of 
programs and security measures must be developed and tested before California 
relies on competitive markets to provide this critical resource to our state.  
D.06-07-029 stated that we were in a transitional period, and this remains the 
case.  Anticipated rulings on forward RA requirements (and the market structures 
for acquiring these resources) in Phase 2 of the RA proceeding and the 
development of a transparent PRM methodology in the PRM rulemaking are key 
steps in this process.  To a great extent, they represent the “horse” to this 
proceeding’s “cart,” and we must be mindful that our actions do not put the cart in 
front of – and, more importantly, in the way of -- the horse. 
 
We recognize the need for policy consistency with the forward RA structure and 
revised PRM methodology, but until they are developed and implemented this 
proceeding will continue to be relied upon to (among other things) ensure that 
sufficient resources are available to ensure system reliability throughout the state.  
We are prepared to curtail or prohibit new, fossil fuel UOG, and even ratepayer-
backed PPAs, if we are convinced that other mechanisms are in place to perform 
this function.  Until we are further down this path, though, we see no reason to 
dismiss out-of-hand any particular method for acquiring these resources.3   
 
The declaration that the hybrid market is an, “end-state policy preference” goes far 

beyond established policy and must be removed.  In fact, in the last long-term proceeding, the 

problems inherent in the hybrid market structure prompted the Commission to look to this 

proceeding to provide the way out of the hybrid market transition.  The regulatory instability 

                                                 
2 PD, at p. 39. 
3 D.07-12-052 page 199-200 
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created by this lack of consistent policy is reaching a new level, thus further undermining 

investment and confidence in the California market.  Most importantly, the Commission has 

made it clear that the hybrid market is to be a transitory phase on the way to a fully competitive 

market and not an “end-state policy preference”: 

The Commission has repeatedly stated its desire to develop a functional 
competitive energy market in California, and as noted earlier in this section, we 
are in the process of implementing a number of programs and safety mechanisms 
in support of this end state.  In the interim, we are operating in an evolving 
“hybrid market,” and the issue at hand represents one of the challenges posed by 
such a market.4 
 

The statement in the PD that the hybrid market is a desired end state simply cannot be reconciled 

with the Commission’s earlier findings and constitutes a major policy revision on a topic that 

should be addressed in the procurement docket rather than in this RA docket.  This statement 

must be removed from the PD.  While the Commission repeatedly states that it is in transition, 

this is the proceeding that is supposed to develop the end state structure that facilitates retail 

market and support private sector investment.  The proposal as it stands does neither and simply 

perpetuates the constant state of regulatory ambivalence that has characterized energy policy for 

nearly ten years.  The Commission must in some other proceeding evaluate and decide whether 

the hybrid market is actually working and achieving the goals set for it, and such review should 

occur sooner rather than later.  There will never be a level playing field and a true competitive 

market as long as projects underwritten by ratepayers are allowed to participate while private 

capital is expected to shoulder risk.  However, this is not that docket and the PD should not be 

revising Commission policy vis-à-vis the hybrid market in this PD.  

What this PD needs to do is to act on its promise to implement a RA framework that can 

in fact support investment and provide for the transition away from the hybrid market structure.  

                                                 
4 Id at p. 205 (emphasis added). 
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For this construct to work it must provide a means for LSEs to meet their obligation through a 

market, state that the Commission intends for the forward compliance showing to be the primary 

means for investment, and provide that the next phase of this proceeding will address how the 

forward RA framework will supplant the current LTPP proceeding. 

III. The PD Proposes a Model that Must Be Implemented With Effective Market 
Mechanisms to Avoid Significant Harmful Consequences to Competitive Wholesale 
and Retail Entities in the California Market 

Adoption of a multi-year forward commitment (“MFC”) may be part of an appropriate 

solution, but it is critical that the Commission recognize that by combining the MFC with the 

bilateral contracting approach, the PD would create a model that will have significant harmful 

consequences to competitive wholesale and retail entities in the California market, and would 

thwart well-established Commission policies and commitments to competitive market formation.  

Most importantly, the PD would adopt a requirement (the MFC) without providing a mechanism 

that provides any reasonable assurance that the MFC will work equitably for all market 

participants.  Stating that “By law and by design, the RA program should be neutral with respect 

to the treatment of the classes of LSEs,”5 while at the same time explicitly stating that the impact 

of the market design on retail choice is a secondary consideration, is fundamentally inconsistent.  

In fact the PD clearly treats non-utility LSEs as second-class citizens whose legitimate concerns 

about survival of their business model are casually shrugged aside. 

Imposition of a financial burden (MFC compliance) on a competitive market entity while 

providing no tools for the risk management associated with that requirement will create a 

significant competitive disadvantage to competitive load-serving entities vis-à-vis the utilities 

who have guaranteed cost recovery from ratepayers.  In turn, this will increase the likelihood of 

                                                 
5 Id at p. 40. 
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utility investments that are allocated to all “benefitting customers,” reducing both the number of 

buyers and sellers in the market place and making competitive retail service that much less 

viable.  Furthermore, the MFC can cause problems for generators in the long run.  Generators 

who sign MFC agreements will have to hedge the pricing and outage risks that will come at a 

higher price without a market to manage commitments.  Likewise, compliance costs for LSEs 

will also increase under the proposal, whether through higher credit and collateral requirements 

or simply the higher risk inherent in a forward commitment without a market mechanism to 

manage obligations.   

The PD’s failure to provide a reasonable framework for competitive retail suppliers to 

meet the MFC obligations through a market will inevitably raise the risk for providers and 

ultimately consumers.  Additionally, the credit requirements associated with a five-year MFC 

will place a tremendous burden on both RA suppliers and buyers.  This requirement may well 

reduce the number of ESPs participating in the retail market, thereby resulting in less 

competition and reduced market liquidity.  This is not a beneficial outcome for consumers.   

Given the enormous implications to the survival of competitive electric markets in 

California, the shallow analysis and casual dismissal of the concerns regarding retail competition 

is insufficiently rigorous.  For example, the statement that a MFC does not “interfere with or 

undermine the Commission’s policy for competitive retail markets”6 ignores the discrepancies 

between the IOU and LSE business models.  Utilities have monopoly franchised service 

territories, guaranteed rates of return, Commission enforced rate structures and the ability to 

impose costs on the customers of their non-utility competitors.  Conversely, non-utility LSEs 

have none of these institutional advantages.  The statement that “the RA program should be 

neutral with respect to the treatment of the classes of LSEs” disregards these fundamental 
                                                 
6 Id  
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competitive advantages and, in fact, harms the competitive balance between utility and non-

utility LSEs. 

The PD also contains the remarkable statement in Conclusion of Law 9 that “Because the 

future form of direct access is being reviewed in other proceedings elsewhere and remains 

uncertain, it would be premature to conclude that a more rigorous forward RA requirement 

cannot or should not be adopted because of concerns regarding direct access impacts.”7  This 

conclusion ignores the fact that the Commission is required by the terms of SB 695 to reopen 

direct access partially by next April, before the MFC is implemented.  Further, stating that it 

would be “premature” to draw this conclusion at this time necessarily implies that it may still be 

drawn later, upon further examination.  This is all the more reason why the Commission should 

not decide in this decision to limit the scope of the future proceeding solely to implementation of 

a MFC. 

This Commission has repeatedly expressed a commitment to competition and customer 

choice. 

With this decision today, the Commission seeks to signal that it is committed to 
the fundamental principles that have guided electricity market restructuring in 
California and elsewhere: competition and customer choice.  In particular, we 
intend to pursue policies to develop and maintain a viable and workably 
competitive wholesale generation sector in order to assure least cost procurement 
for bundled utility customers.  At an appropriate juncture, in another proceeding, 
we intend to explore how we may increase customer choice, by reinstituting DA 
or via other suitable means.8 
 

This was reiterated in the direct access rulemaking, R.07-05-025, where the Commission stated 

that, “We also, however, affirm our ongoing commitment “to the fundamental principles that 

                                                 
7 Id at p. 89. 
8 D.06-07-029, at p. 2 [emphasis added]. 
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have guided electricity market restructuring in California and elsewhere: ‘competition and 

customer choice’ as previously stated in Decision (D.) 06-07-029.”9 

IV. Conclusion 

After years of stakeholder process, rather than choosing an integrated solution that 

addresses all of the policy concerns articulated in the PD, the PD endorses a proposal that is not 

fleshed out and has clearly negative implications for competitive retail and wholesale markets.  

Given the existing policy environment, this course presents significant challenges to an efficient 

RA framework that is sufficiently robust to finance investment in new generation. 

Furthermore, the PD inaccurately describes the current transitory hybrid market structure 

as being an “end-state policy preference” of the Commission.  As discussed above, this is 

inaccurate and these statements must be deleted from any final decision that is issued by the 

Commission in this phase of the RA proceeding.  The PD in fact provides inadequate attention to 

the features of the current transitory hybrid market structure that currently frustrate the 

achievement of reliability goals and deter needed new generation development.  For example, the 

Commission’s recurring willingness to rely on out of market procurement is a significant 

obstacle to the encouragement of new development.   

Further, the PD’s blindness with regard to the potential negative impact on competitive 

retail markets is highly concerning.  To reiterate what WPTF has repeatedly stated since its 

inception – strong and competitive wholesale and retail markets are necessary corollaries of each 

other.  If California wants a strong and competitive wholesale market and new generation 

development, then it needs to also facilitate vibrant retail competition.   

                                                 
9 R.07-05-025, at p. 2. 
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The PD repeatedly expresses the justification that the steps it takes are required to assure 

the state of “new generation investment.”  Speaking as a trade association with many members 

who own and develop a significant portion of the independent generation in the state, WPTF 

cautions the Commission that the steps the PD proposes to take are by no means assured of 

achieving that goal.  At best, adoption of the PD represents an incremental step, leaving much 

work for other proceedings.   

WPTF thanks the Commission for its attention to these comments. 
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