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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking to Consider Refinements Rulemaking 05-12-013
to and Further Development of the Commission’s (Filed December 15, 2005)
Resource Adequacy Requirements Program.

COMMENTS OF THE INDEPENDENT ENERGY PRODUCERS
ASSOCIATION ON THE PROPOSED DECISION ON A
PREFERRED POLICY FOR RESOURCE ADEQUACY

Pursuant to Rule 14.3 of the Commission’s Rules of Practice and Procedure, the
Independent Energy Producers Association (IEP) submits its comments on the Proposed
Decision (PD) of Administrative Law Judge Mark Wetzell on the adoption of a preferred policy
on Resource Adequacy (RA), issued on November 3, 2009.

IEP supported the creation of a centralized capacity market (CCM) as an
important element of a market-based approach to assuring resource adequacy in California. The
PD does not adopt the CCM model, but it also does not and should not foreclose the possible
future development of a CCM in California. IEP continues to support a CCM as a significant
component of the overall market design that the Commission should pursue, but IEP also
recognizes that the PD’s preferred option can serve as a transitional step to a market structure
that includes a CCM. Accordingly, IEP views the PD’s preferred option as a bridge to its desired
market structure and will focus its comments on recommending improvements to the bilateral

contract model recommended by the PD.



I. INTRODUCTION

The structure of the PD begins with critique of the performance of the existing
RA program, which relies on the short-term (frequently one-year) procurement of RA capacity
through bilateral agreements. The PD assesses the performance of the existing program on
several key dimensions and identifies many of the problems with the existing RA procurement
regime. In particular, the PD recognizes that although the existing approach has helped ensure
the availability of existing resources, “it does not foster investment in new generation.”’

The PD then moves to a consideration of which of the proposals best addresses
the identified shortcomings of the current approach and concludes that a bilateral contract
approach coupled with a multi-year forward commitment provides the best choice for improving
the current RA program.

In the following comments, IEP will discuss how the PD either does not consider
how its preferred option fails to address some of the most obvious shortcomings of the current
RA approach or is unduly optimistic about certain elements of the preferred option. 1EP’s
review suggests that two mechanisms that appear to be central to the PD’s preferred option—the
electronic bulletin board (EBB) to promote greater transparency and a standard capacity product
to facilitate transactions of RA capacity—may not function as well as the PD assumes. [EP
offers these comments with the intent of improving the preferred option and enhancing the
overall performance of the RA program.

I1. PRICE DISCRIMINATION

The PD in several passages acknowledges that the existing bilateral RA program

allows and to some extent promotes price discrimination between existing and new generation

'PD, p. 2.



resources. For example, the PD notes with some skepticism the estimate of the Bilateral Trading
Group (BTGQG) that price discrimination between existing and new generating resources could
save ratepayers up to $1 billion annually.” The PD correctly concludes that it would not be
possible to sustain that type of price discrimination over time and that endorsing price
discrimination “would be at odds with our primary objective to achieve investment needed for
reliability,” because “[i]n a bilateral trading regime, owners of existing capacity will attempt to
compensate for the prospect of reduced capacity payments by adjusting their bids accordingly,”
and because third-party intermediaries will attempt to garner a portion of the assumed consumer
surplus.’

The PD also recognizes that new generation resources quickly become existing
resources, and “[a] policy of promoting price discrimination between new and existing could
thus dampen incentives for new investment and/or cause increased bids,” and could lead to the
premature retirement of economic existing units.*

Despite the structural problems created by price discrimination between existing
and new generation resources, however, the PD’s preferred option continues the bilateral
contract model that, as the PD candidly concedes, “may not be the most transparent market
structure that could be adopted.”” The only remedies that the PD proposes for the problems of
price discrimination are a multi-year forward commitment requirement’ and “greater price

transparency and symmetry of information available to market participants.”’

2PD, p. 37.
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Only experience will tell whether the multi-year commitment will lessen price
discrimination, but IEP agrees with the PD that greater transparency and access to information is
essential to countering the bilateral model’s tendency to engender an opaque market and
asymmetrical access to information. After endorsing the need for greater transparency, however,
the PD offers little detail on what degree of transparency is required to correct the distortions of
the bilateral approach. The PD notes that an EBB is “a needed improvement to facilitate
bilateral trading” and states the intention to explore the Commission’s role in developing and
instituting a EBB.? It remains unclear, however, whether an EBB will in fact provide sufficient
information to combat the price discrimination that exists in the current bilateral market or that is
inherent in the PD’s preferred, bilateral option.

Moreover, the PD does not appear to recognize the related actions the
Commission must take to achieve the necessary degree of transparency and to counter price
discrimination. As discussed below, the Commission’s existing rules on confidentiality allow
very little access to information for parties classified as market participants, yet the PD seems to
assume that market participants will have symmetrical access to such information as part of a
more transparent market structure.

In addition, in the procurement context the Commission has tolerated and even
encouraged unwarranted discrimination between existing and new generating resources. When
parties in the last procurement proceeding challenged the practice of excluding bids from
existing resources in competitive solicitations, for example,” the Commission stated that it was

“in full agreement” with utility contentions that ratepayers benefit from limiting competitive

S PD, p. 79.
? See D.07-12-052, p. 143.



solicitations to new or repowered generation.'’ Thus, the Commission’s procurement policies
will also have to be reformed if unjustified price discrimination between new and existing
resources is to be eliminated, or even lessened.

The PD’s recognition of the problems created by price discrimination between
new and existing resources needs to be transformed into a commitment by the Commission to
address the conditions and regulatory policies that allow unwarranted price discrimination to
persist. In its present form, the PD offers no concrete proposal for actions the Commission can
take to address the issue of price discrimination.

III. SUPPORTING INVESTMENT IN NEW RESOURCES

The PD is blunt in its assessment of the current RA program’s support for
investment in new resources:
The resource development that California has seen in recent years

cannot be attributed to significant merchant investment that was
prompted by the RA program.'’

% % %

[W]e find that the RA program has not been meeting the primary
reliability objective of facilitating investment in new generation. '

The PD also acknowledges that “this Commission has been leaning heavily on the IOUs
[investor-owned utilities] and the LTPP [long-term procurement proceeding] process to ensure
that sufficient resources are being developed for future needs.”'® That reliance, however,

focuses on the Commission’s jurisdiction over the IOUs and does not treat IOUs and other load-

9D.07-12-052, p. 148.
1PD, p. 32.
2PD, p. 33.
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serving entities (LSEs) alike, in conflict with Public Utilities Code section 380’s direction to
implement and enforce RA requirements in a nondiscriminatory manner.*

The PD’s solution to this problem is to impose a multi-year forward commitment
obligation on a// LSEs. The multi-year forward commitment obligation is a positive and
important step that may lead to investment in new California generation. To this extent, the PD
is consistent with some of the leading proposals for a CCM, which also call for a multi-year
forward commitment.

While IEP supports the PD’s recommended multi-year forward commitment
obligation, IEP notes that the PD does not squarely address two issues that flow directly from
this recommendation. First, the PD does not address, and cannot currently resolve, whether a
multi-year forward commitment is sufficient to stimulate new investment. While a multi-year
forward commitment is a step forward from the current annual commitment, it may not be a big
enough step to improve the RA program’s historical inability to attract investment. The
Commission should monitor investment trends to see if the multi-year commitment has the
desired effect of stimulating investment in new generation.

Second, the PD lacks a clear and effective mechanism for LSEs, especially the
smaller LSEs, to adjust their RA commitments as the delivery year approaches and their load
varies from forecasts. Smaller LSEs, in particular, are subject to wide variations in served load,
and they may be reluctant to make commitments five years out if they have no feasible way to
sell unneeded RA capacity (or to acquire needed RA capacity at a reasonable price if their served
load increases unexpectedly). The PD places an optimistic reliance on increased transparency

and the success of the proposed EBB to match sellers and buyers of RA capacity and on the

'Y PD, pp. 32-33.



commercial feasibility of a Standard Capacity Product (SCP) to facilitate RA capacity
transactions. IEP’s concerns about these elements of the PD’s recommendation are discussed
below.

A. Transparency

The PD correctly finds that “the RA capacity market would better promote
investment, and do so more cost-effectively, if greater price transparency and symmetry of
information were available to market participants.”"> The PD concludes that “an electronic
bulletin board with appropriate public disclosure of price and trading information is the minimum
improvement necessary to facilitate trading and promote greater liquidity.”"°

IEP agrees with this conclusion but notes that achieving the needed level of
transparency will require modifications to the Commission’s current approach to confidentiality
and market participants’ access to these data. Unless market participants have reasonable access
to key data, the benefits of an electronic bulletin board will be negligible at best. The
Commission has not supported this degree of transparency in the broader procurement context,
and D.06-06-066 declares the type of “price and trading information” described in the PD to be
“market-sensitive information” that is denied to market participants. The PD’s failure to
acknowledge the conflict between its recommended policies and the actions the Commission has
taken previously on access to this sort of basic market information raises questions about

whether the Commission will ever require the degree of transparency needed for an effective

EBB.

S PD, p. 36.
1 PD, p. 37 (emphasis added).



The degree of transparency associated with the EBB will determine whether the
PD’s vision of the RA market structure will achieve any improvement over the current RA
program. For that reason, the details of the EBB should be given priority in the implementation
proceeding proposed in the PD. IEP urges the Commission to go beyond disclosure of the
“minimum” price and trading information and to fashion an EBB that yields accurate price
signals and facilitates the trading of RA capacity. The EBB should disclose information about
the price, quantity, term (duration), and delivery point of offers to sell, offers to purchase, and
consummated transactions. As discussed in the next section, transacting through the EBB will
become much more practical if the Standard Capacity Product is refined to become a practical
vehicle for commercial transactions.

B. Standard Capacity Product

b

The PD’s preferred option is based on PG&E’s bilateral proposal, a “key feature’
of which is “a standardized, tradable capacity product.”'” The PD appears to conclude that the
combination of a multi-year forward commitment, greater transparency in the form of an EBB,
and a Standard Capacity Product will facilitate RA transactions and meet some of the goals
proposed for the CCM. The SCP that arose out of the Commission’s RA proceedings and has
now been incorporated into the tariffs of the California Independent System Operator (CAISO),
however, has not lived up to its initial promise of serving as a vehicle for facilitating liquid
transactions of RA capacity.

In its comments on the Order commencing R.09-10-032, The Utility Reform
Network (TURN) explained why the current RA counting rules result in an SCP that cannot

serve as a basis for fungible RA transactions:

' PD, p. 44.



[I]t is time to revisit the “replacement rule” for units subject to
scheduled outages under the RA counting rules. The replacement
rule currently provides that a resource cannot be counted as RA
capacity if it has a scheduled outage of greater than a certain
number of days in a particular month, and an LSE that has
contracted with a resource subject to such an outage has “an
obligation to procure replacement RA capacity.” ... [A] truly
fungible and tradable SCP cannot exist if an LSE is subject to
losing the “countability” of that resource for RA purposes when
the resource schedules an outage. The whole notion of the SCP is
that it creates a generic “RA tag” that can be freely purchased and
sold, and ultimately counted by an LSE for RA compliance. The
purchase of a sufficient number of such tags for a given month is
supposed to assure the LSE that it has met its RA compliance
obligation. But the replacement rule confounds this objective,
because an LSE holding a tag for a given unit would, under the
replacement rule, be subject to a continuing obligation to monitor
(somehow!) the status of the unit to make sure that it does not have
a scheduled outage in a particular month. And if it were fortunate
enough to discover such a planned outage for a unit whose RA tag
it holds, the LSE would be required to purchase replacement (i.e.,
duplicate) capacity.'®

Thus, one crucial issue for the implementation phase contemplated by the PD is
how the SCP or counting rules can be modified so that the SCP can serve as a fungible and
tradable unit of RA capacity. In the absence of an ability to freely buy or sell small quantities of
RA capacity, smaller LSEs will seek to minimize the level of their multi-year forward
commitments. As a result, a disproportionate obligation will fall on the IOUs to procure the RA
capacity needed to maintain the reliable operation of the grid, because the IOUs have the ability
to shift some of the costs of RA capacity needed by the system to the customers of non-IOU

LSEs through the Cost Allocation Mechanism adopted in D.06-07-029. This result replicates the

8 preliminary Comments of The Utility Reform Network on Scope and Schedule and Request for
Party Status, R.09-10-032, Nov. 9, 2009, pp. 2-3 (emphasis in original, footnote omitted). See
also Initial Comments of Calpine Corporation, R.09-10-032, Nov. 13, 2009, p. 2.



existing framework, which “relies too heavily on IOU-based procurement to ensure that

investment in non-renewable resources needed for long-term reliability occurs.”"’

IV.  MAINTAINING THE OPTION FOR A CCM

IEP understands that the Commission may not want to commit to a CCM at this
point. On the other hand, a CCM may prove to be an inviting option for the Commission to
consider in the future. To keep open the possibility of adopting a CCM in the future, the PD
should maintain the CCM as an available option and should not prematurely or unintentionally
close the door to later development of a CCM.

The PD bases its choice of the preferred option on two considerations—
maintaining the Commission’s jurisdiction over RA and ensuring that California can effectively
pursue its policy choices. However, for each of these considerations, the PD appears to
misunderstand how a CCM can be compatible with these goals. While the choice of a path
forward is admittedly difficult, the reasons the PD offers to justify its choice of a bilateral
contract approach could have the unintended and undesirable effect of limiting the Commission’s
future consideration of other approaches.

A. Jurisdiction

The PD bases its endorsement of its preferred option in large part on a desire to
maintain the Commission’s jurisdiction over the RA program. In this respect, the PD becomes
confused by an admittedly confusing jurisdictional landscape.

The respective jurisdictions of the Commission and the Federal Energy
Regulatory Commission (FERC) are established by the United States and California

Constitutions, federal and state statutes, and court opinions interpreting those foundational

' PD, p. 86 (Finding of Fact No. 11).
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documents. The jurisdictions of the Commission and FERC are nof determined by the actions or
inactions of the Commission or by whether the Commission chooses a bilateral contract
approach or a CCM. The fact that FERC currently has jurisdiction over wholesale power
transactions (i.e., bilateral transactions), for example, has not noticeably affected the
Commission’s ability or jurisdiction to carry out the existing RA program.

Sorting out the jurisdictional boundaries between the Commission and FERC will
never be easy, but that difficulty will exist no matter which approach the Commission selects.
FERC'’s jurisdiction over wholesale transactions, transmission, and the CAISO has required and
will continue to require close coordination and cooperation between the Commission, the
CAISO, and FERC to carry out any effective RA program. The PD’s presumption that the
Commission’s jurisdiction will be affected by its choice of the vehicle for implementing its RA
program fails to recognize the complexity of the existing jurisdictional situation and accordingly
arrives at an unnecessarily restrictive justification for its choice of the bilateral approach.”

B. Specialized Resource Procurement

The PD rejects the CCM in part because it concludes that a CCM would not

facilitate “the development of the specialized types of resources that are most appropriate for

9921

California’s needs,””" such as the Renewables Portfolio Standard (RPS) or Greenhouse Gas

(GHG) emissions reduction efforts.

2% A similar confusion is reflected in the PD’s discussion in footnote 19 of the requirements of
Public Utilities Code section 380 and the Commission’s oversight of procurement under Public
Utilities Code section 454.5. The PD first suggests but then rejects the interpretation that section
380(1) authorizes a transfer of responsibility for the RA program to the CAISO, on the basis that
the specificity of the Commission’s obligations under section 454.5 preclude such an
interpretation. In fact, the Commission will continue to have jurisdiction of the IOUs’
procurement requirements and policies, regardless of whether a CCM or bilateral approach is
adopted. The Commission will continue to establish the IOUs’ need for additional resources and
to set the policies that govern IOU procurement.

2L PD, p. 75.
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A CCM could provide an efficient forum for transactions involving a specific
product—capacity, and particularly RA capacity. The Commission’s ability to enforce the
IOUs’ obligations to procure other electricity “products,” such as RPS-eligible energy or low-
GHG power, however, is unaffected by the form of capacity procurement. At present, [OUs
have obligations to procure several separate electricity products, including RA capacity, local
RA capacity, RPS energy, low-GHG electricity, and sufficient energy to meet their customers’
demand. Electricity markets have evolved in recent years to recognize and value separate
products in what was formerly considered a undifferentiated commodity. The development of a
particular type of market for one product (e.g., RA capacity) does not necessarily affect the
market for another product (e.g., RPS energy, Renewable Energy Credits, GGH allowances).

In short, there is nothing inherent in a CCM that would limit the Commission’s
ability to adopt and implement current or future procurement and environmental policies.

V. CONCLUSION

At the beginning of the passage where the PD evaluates how the various options
meet the identified program objectives, the PD states:

Each of the options before us, including the status quo, has a

particular set of strengths and weaknesses, and no one option

simultaneously improves upon achievement of each of the RA
program objectives will equal success.*

IEP appreciates the effort the PD has undertaken to arrive at a preferred option that it believes
best balances the various objectives. Although IEP continues to find that the balance favors a
CCM, it has in these comments attempted to identify ways in which the PD’s preferred option

could be improved, so that the overall functioning of the RA program is also improved. In

22 PD, p. 61.
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furtherance of that intent, IEP attaches proposed findings of fact and conclusions of law and
respectfully urges the Commission to modify the PD to:

e commit to taking concrete actions to address the price discrimination between
new and existing resources that has been tolerated and even fostered by the
Commission’s previous policies.

e implement the transparency needed for the preferred option to function
properly and revise the Commission’s confidentiality rules and procurement
policies to allow greater price transparency and symmetry of information
among market participants.

e cstablish an electronic bulletin board that yields accurate price signals and
facilitates the trading of RA capacity by disclosing information about the
price, quantity, term (duration), and delivery point of offers to sell, offers to
purchase, and consummated transactions.

e continue development of a standard capacity product that can serve as a
fungible and tradable unit of RA capacity.

e revise the PD to clarify that future development of a CCM is not foreclosed by
the Commission’s current decision to adopt a bilateral approach.

Most importantly, the Commission should proceed expeditiously to the

implementation phase, so that the details of the adopted policy preference can be discussed and

refined and the new framework put into effect as soon as possible.

13-



Respectfully submitted this 2nd day of December, 2009 at San Francisco,

California.
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GOODIN, MACBRIDE, SQUERI,
DAY & LAMPREY, LLP

Brian T. Cragg

505 Sansome Street, Suite 900
San Francisco, California 94111
Telephone:  (415) 392-7900
Facsimile: (415) 398-4321

By /s/Brian T. Cragg

Brian T. Cragg

Attorneys for the Independent Energy
Producers Association
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PROPOSED FINDINGS AND CONCLUSIONS

Findings of Fact

12. By-maintaining The Commission’s jurisdiction with respect to LSE-based
procurement;-the-blateral-appreach ensures that the Commission is authorized to ensure
that environmental policies are being met.

14. Developers of renewable generation facilities will sell RA capacity from their
facilities according to the applicable counting rules and will also sell RPS-eligible

cencrgy.

17. FERC’s jurisdiction over wholesale transactions, transmission, and the CAISO has required
close coordination and cooperation between the Commission, the CAISO, and FERC to carry out
an effective RA program.

20. Compared-te Both a centralized auction; and a bilateral trading regime is-mere can be
designed to be conducive to development of specialized resources that meet California’s
environmental objectives, and avoidance of development of excess capacity.

* % %



Conclusions of Law

7 .

isdietd s Under the current circumstances, a bilateral trading
approach combined with a multi-year forward commitment wl-better is the preferred
way to meet the objectives for the RA program.

8. Under the current circumstances, PG&E’s bilateral proposal represents the best choice
among the options before us for improving the RA program.

* * %

2970/017/X114282.v1
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