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INTRODUCTION

Per Rule 14.3 of the Rules of Practice and Procedure, Californians for Renewable Energy
(CARE) and North Coast Rivers Alliance (NCRA) hereby submit comments on Commissioner
Nancy E. Ryan’s proposed decision (PD) addressing the California Public Utilities
Commission’s (the Commission’s) jurisdiction, or lack thereof, over facilities that sell electricity
to the public for use only as a motor vehicle fuel, or Electric Vehicle Service Providers (EVSPs).
The PD concludes that the selling of electricity for use as “motor vehicle fuel does not make the
corporation or person a public utility within the meaning of Pub. Util. Code § 216 solely because
of that sale, ownership or operation.” PD, p. 1. CARE and NCRA disagree with the PD and
urge the Commission to determine that it has jurisdiction over EVSPs.

DISCUSSION

4.1. Legal Framework

The PD’s Legal Framework section lays out its analysis of Public Utilities Code sections
216, 217, and 218 with reference to Public Utilities Code sections 740.2 and 740.3 and D.91-07-
018. PD, pp. 14-20. The PD concludes that these sections, when read collectively, indicate that
the sale of electricity for use as motor vehicle fuel cannot be regulated by the Commission.
Specifically, the PD states that, under its interpretation, “the term ‘power’ [in section 217] was
not intended to include electricity for motor vehicle fuel” and therefore “the ownership or
operation of a facility that sells electricity at retail to the public for use only as a motor vehicle
fuel and the selling of electricity at retail from that facility to the public for use only as a motor
vehicle fuel does not make the corporation or person a public utility within the meaning of Pub.

Util. Code § 216 solely because of that sale, ownership or operation.” PD, p. 20.
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First, the PD’s reading of the statutory language of section 217 does not comport with the
foremost rule of statutory construction whereby “the plain meaning of the statute’s words
governs.” In re Estate of Lewis (2010) 184 Cal.App.4th 507, 509, citing Miller v. Collectors
Universe, Inc. (2008) 159 Cal.App.4th 988, 999. “In other words, if there is ‘no ambiguity or
uncertainty in the language, the Legislature is presumed to have meant what it said,” and it is not
necessary to ‘resort to legislative history to determine the statute’s true meaning.’” Levin v.
United Airlines (2008) 158 Cal.App.4th 1002, 1020, citing People v. Cochran (2002) 28 Cal.4th
396, 400-401 and People v. Licas (2007) 41 Cal.4th 362, 367. Accordingly, the PD must first
establish that section 217’s statutory directive is ambiguous before it resorts to other statutes or
Commission precedent for interpretive assistance. The term “power” in section 217 is not,
however, ambiguous.

Section 217 defines “Electric plant” as any facility that “facilitate[s] the production,
generation, transmission, delivery, or furnishing of electricity for light, heat, or power.” CARE
and NCRA agree with the PD’s conclusion that EVSPs do not furnish electricity for light or heat
(although some of the electricity delivered to standard electric vehicles will become both light
and heat as the operator employs the headlamps and heating devices on the car). CARE does not,
however, agree with the PD’s position that the sale of electricity to power a car is not properly
categorized as the “furnishing of electricity for . . . power.” The term “power” is broad,
unambiguous, and clearly includes the powering of cars. Indeed, it is hard to conceive of another
category that more aptly describes the electricity sold by EVSPs because it is the electricity itself

that propels — or powers — the car forward. Specifically, the electricity sold is motive power, or



“any power used to impart motion; any source of mechanical energy.”" The PD’s position that
the provision of electricity to drive motor vehicles is not the “furnishing of electricity for . . .
power” ignores the plain meaning of the unambiguous statutory language of section 217.

The PD makes a distinction between the terms “power” and “fuel,” stating that EVSPs
provide “fuel” to electric vehicles and not “power.” PD, p. 17. Further, it relies on D.91-07-018,
wherein the Commission determined that the provision of compressed natural gas (CNG) for use
by motor vehicles does not constitute the furnishing of power to those vehicles’ owners. Id. But
CNG is fuel.* It must be burned to create energy to power a vehicle. It goes through a chemical
change’ before it becomes power. Thus, it is not “power” in of itself} it is fuel. Electricity, on
the other hand, is not “fuel”; it is already power. Electric vehicles use stored electricity directly,
without need for any chemical change. Thus, the electricity sold at EVSPs cannot be categorized
as fuel. Rather it is “power” within the unambiguous meaning of that term in section 217.

Furthermore, as discussed above, the PD’s reference to Commission precedent is
unnecessary — and indeed improper — where the statutory language is unambiguous. Thus, the
PD’s discussion of the parallels between the CNG case (D.91-07-018) and the present proceeding

is inappropriate.*

" http://dictionary.reference.com/browse/motive+power

? Fuel is most commonly defined as “combustible matter used to maintain fire, as coal,
wood, oil, or gas, in order to create heat or power.” http://dictionary.reference.com/browse/fuel

? http://dictionary.reference.com/browse/chemical+change

* To the extent that the history surrounding D.91-07-017 is relevant, the PD’s conclusion
regarding the Legislature’s subsequent passage of SB 547 and consequent creation of 216(f) is
incorrect. The Legislature passed SB 547 to create a statutory exemption from Commission
regulation for vendors of CNG for use as motor vehicle fuel. If the Legislature had believed that
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Additionally, the PD’s distinction between “power” and “fuel” would create a stark
inconsistency in its interpretation of the term “power.” To label the provision of electricity for
motor vehicle use as “fuel” because it is stored in a battery would put many household uses of
electricity also into that category (and therefore outside of the Commission’s scope of regulatory
authority) including the charging and recharging of battery-powered razors, tools, toys,
flashlights, cameras, hand-held vacuums, go-carts, and lawnmowers. No one would claim that
the provision of electricity for these household uses cannot be regulated by the Commission
because they first involve storage of the electricity in a rechargeable battery. Yet there is no
meaningful difference between these household uses of electricity and EVSP’s provision of
electricity to power EVs.

The PD also asserts that the term “power” should be read in light of its meaning in 1915,
when section 217 was originally passed, or alternatively, in 1937, when it was last amended. PD,
p. 16. The plain meaning canon of construction, however, does not lock in time the meaning of
the words used in each statute. Such an interpretive rule would be impossible to apply. Here,
there are numerous examples of uses of electricity “that the Legislature” could not “have
foreseen” at the time it passed section 217 that are nonetheless regulated by the Commission.

PD, p. 16. In fact, if anything, the Legislature’s determination to include the extremely inclusive

section 217’s use of the term “power” clearly did not include such activities, then there would
have been no reason to create a specific statutory exemption. The fact that the Legislature
created the CNG exemption indicates its understanding that under the plain meaning
interpretation of section 221, sellers of CNG for use as motor vehicle fuel would normally fall
within the Commission’s authority. It thus created the exemption for CNG sellers. No such
exception exists for EVSPs. Thus, under the doctrine of expressio unius est exclusio alterius
(“the expression of one is the exclusion of the other”) EVSPs are not exempted from the scope of
the Commission’s regulatory authority — unless and until the Legislature specifically includes
them in section 216(f)’s exemption or creates a similar separate exemption for EVSPs.
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phase “light, heat, and power” indicates its intent to define the Commission’s authority very
broadly.’

The PD also relies on the recently enacted section 740.2 as support for its determination
that EVSPs do not provide “power” to their customers and therefore the Commission does not
maintain jurisdiction over EVSPs. Section 740.2, however, requires the Commission to “adopt
rules to address . . . infrastructure upgrades necessary for widespread use of plug-in hybrid and
electric vehicles and [to address] the role and development of public charging infrastructure.”
Pub. Util. Code § 740.2(a). Subsection (a) thus seems to be directing the Commission to exert
the exact authority that the PD is claiming that the Commission does not retain. To “adopt rules
to address” the “development of public charging infrastructure” requires the Commission to
retain authority over these “public charging” facilities, including EVSPs. Thus, contrary to the
PD, section 740.2 supports the Commission’s exercise of jurisdiction over EVSPs.

4.2. Policy Considerations

The PD asserts that, as a policy matter, regulation by the Commission would discourage
“widespread use of electric vehicles.” PD, p. 22. The rationale underlying this conclusion,
however, is not entirely clear.

For example, the PD states that “[i]t is unlikely that imposing the statutory framework
supported by Section 216 on facilities selling electricity to the public for the sole use as a motor
vehicle fuel would result in ‘widespread deployment’ of electric vehicles.” PD, p. 21. Yeta

wholly unregulated market could lead to major price volatility and a lack of safety regulations

> Indeed, it is hard to imagine that the Legislature did not intend for the phrase “light,
heat, and power” to include al/ uses of electricity. How else could one conceivably use
electricity other than for light, heat, or power?
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and oversight regarding uniformity of services that would discourage early entrants into the EV
marketplace. Furthermore, lack of regulation would restrain growth of EVSPs because of the
uncertainty inherent in the future of the marketplace. Indeed, the PD acknowledges these
significant problems by including the section entitled “Immediate Need for Additional Consumer
Protection,” wherein the PD asks the Legislature to immediately fill the regulatory gap that
would be present if the Commission fails to assert jurisdiction over EVSPs. PD, p. 23. Such
new regulation could take years, however, severely hindering the development of a robust EV
marketplace.

Furthermore, the Legislature has already spoken on this issue. As discussed above,
section 740.2 directs the Commission to take a active role in regulating all aspects of EV
charging, including EVSPs, and encouraging rapid deployment of EVs. The PD decision to punt
this issue back to the Legislature is contrary to the words and intent of section 740.2.

Finally, the PD’s determination that Commission regulation would slow market
development ignores multiple calls by parties to this proceeding to employ “regulation light,”
whereby the Commission would maintain jurisdiction over EVSPs, but not treat them identically
to other utilities. This approach was addressed by CARE and NCRA in their Opening and Reply
Briefs, as well as by PG&E, Sacramento Municipal Utility District, the Division of Ratepayer
Advocates, and The Utility Reform Network. PD, pp. 5-12. The PD’s all-or-nothing approach to
regulation does not address this middle-ground regulatory approach that many parties believe
would not only be appropriate, but also extremely effective for achieving rapid deployment of

EVs throughout the state.



CONCLUSION
For the above stated reasons, CARE and NRCA request that the PD be substantially

rewritten to embrace Commission jurisdiction over EVSPs.°

Dated: June 10, 2010 Respectfully submitted,

/s/ Stephan C. Volker

STEPHAN C. VOLKER

Attorney for CAlifornians for Renewable Energy,
Inc. (CARE) and North Coast Rivers Alliance
(NCRA)

% CARE and NCRA do not include herewith a subject index listing the recommended
changes to the proposed or alternate decision or an appendix setting forth proposed findings of
fact and conclusions of law because the changes requested would fundamentally change the PD.
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