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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking to Develop Additional Rulemaking 06-02-012
Methods to Implement the California Renewables (Filed February 16, 2006)
Portfolio Standard Program.

COMMENTS OF THE INDEPENDENT ENERGY PRODUCERS
ASSOCIATION ON THE PROPOSED DECISION OF PRESIDENT
PEEVEY

Pursuant to Rule 14.3 of the Commission’s Rules of Practice and Procedure, the
Independent Energy Producers Association (IEP) submits its comments on the Proposed
Decision of President Peevey (PD) on the use of Renewable Energy Credits (RECs) for
compliance with California’s Renewables Portfolio Standard (RPS), mailed on August 25, 2010.
The time for submitting comments on the PD was extended to September 27 by the ruling of
Administrative Law Judge Anne E. Simon on September 3, 2010.
The PD lifts the stay of Decision (D.) 10-03-021 and the moratorium imposed in
D.10-05-018 and makes two significant modifications to D.10-03-021:
e The PD deems all contracts approved by the Commission before March 11,
2010, the effective date of D.10-03-021, to be bundled contracts for RPS
compliance purposes that will not count toward the temporary usage cap on

RECs.



e The temporary cap on use of tradable RECs (TRECs) by the large investor-
owned utilities (IOUs) for RPS compliance purposes is increased to 40% of
each large IOU’s annual procurement target.

IEP agrees with these modifications. However, the PD should be revised to
clarify that the definition of bundled transactions include transactions using firm transmission to
deliver a bundled product of renewable energy and RECs to California customers in real time, as
the renewable energy is generated.

I. APPROVED CONTRACTS SHOULD BE TREATED AS BUNDLED
CONTRACTS

The PD modifies D.10-03-021 to avoid the disruptive effect of having contracts
that were already approved by the Commission retroactively reclassified as REC-only contracts.
The PD recognizes that its new rules on the classification and use of RECs should apply only
prospectively, to avoid the “disruption to commercial arrangements and expectations” that would
arise if some approved contracts were reclassified as REC-only.

IEP supports this revision. Commenting on an earlier proposed decision that led
to D.10-03-021, IEP pointed out the problems with the approach adopted in D.10-03-021:

The . . . reclassification of existing, approved contracts has the
unintended potential to disrupt the contractual relations between
I0Us and renewable energy suppliers. When the parties to these
existing, approved contracts negotiated their deal, they did so
under the rules then in effect. The IOU justifiably believed that it
was purchasing renewable energy that would count for RPS
compliance purposes. Under the PD’s proposal, however, the IOU
could find that it is contractually obligated to purchase a product
(i.e., RECs from what is now a REC-only transaction) that it can
no longer use for its intended purpose (compliance with its RPS
obligations). . . . [I]f the purchased RECs do not “count” for RPS
compliance purposes, as contemplated when the contract was
signed by the parties and approved by the Commission, the IOU
will be forced to either (1) buy additional renewable energy or



RECs, at an additional cost to ratepayers, or (2) incur penalties of
$50/REC for each MWh it falls short of its RPS goals.'

The PD removes the commercial uncertainty that D.10-03-021 created, and it
adheres to the appropriate approach that rule changes should apply only prospectively. The
Commission should adopt this potion of the PD.

II. THE 40% USAGE CAP FOR TRECsS

In an effort to avoid an individualized consideration of the numerous variations of
firmed and shaped transactions involving TRECs, the PD determines that all firmed and shaped
arrangements will be classified as REC-only deals. As if in compensation, the PD also raises the
temporary usage cap from the 25% level adopted in D.10-03-021 to 40% of each large utility’s
annual RPS procurement target.

A 40% usage cap for REC-only transactions seems to be an acceptable
accommodation of the various interests affected by the RPS program, but IEP’s support for this
accommodation is premised on the Commission’s acceptance of three conditions established in
the PD:

e The classification of all transactions approved before March 11, 2010 as

bundled transactions will remove from the cap’s constraints many of the
MWh that otherwise might have been counted against the cap.
e The cap is temporary, and will expire on December 31, 2011 unless the

Commission takes action to extend or modify the cap.

! Comments of the Independent Energy Producers Association on the Proposed Decision,
Jan. 19, 2010, p. 10.



e The Commission will continue its effort to “develop better methodologies to
reasonably assess the value of REC-only transactions as compared to bundled
transactions.””

III. BUNDLED TRANSACTIONS INCLUDE TRANSACTIONS USING FIRM

TRANSMISSION TO DELIVER A BUNDLED PRODUCT IN REAL TIME TO
CALIFORNIA CUSTOMERS

On one point, however, the PD should be revised. The PD accepts D.10-03-021s
limited definition of bundled transactions as only those where:

o the RPS-eligible generator’s first point of interconnection with the Western

Electricity Coordinating Council (WECC) interconnected transmission system
is with a California balancing authority, or

e the RPS-eligible energy from the transaction is dynamically transferred to a

California balancing authority (CBA).’

In its petition for modification of D.10-03-021, IEP urged, among other things,
that the definition of “bundled transaction” should include transactions that use firm transmission
to deliver RPS-eligible energy on a real-time basis to California customers without any
intermediate energy transactions. IEP noted that “firm transmission may be used to assure
delivery of energy to California at the time the energy is generated by a renewable resource
and . . . to deliver renewable energy to a CBA as it is being generated. No intermediary energy
transactions are involved in this type of delivery, and there is no risk that energy that is not RPS-

3’4

eligible will be substituted for energy that is.”” Unlike other transactions that involve some

>PD, p. 19.
D.10-03-021, p. 3.

* Petition of the Independent Energy Producers Association for Modification of Decision 10-03-
021 Authorizing Use of Renewable Energy Credits for RPS Compliance, April 15, 2010, p. 12.



element of deferred delivery or firming and shaping, transactions that use firm transmission to

directly link the generator to a CBA and provide instantaneous delivery of renewable energy to

California customers are electrically equivalent to other transactions that are classified as

bundled transactions and present no concern that other, non-renewable energy will be substituted

for RPS-eligible energy as part of the transaction.

In its petition for modification, IEP proposed that the existence of real-time

delivery using firm transmission could be demonstrated by:

documentation showing the existence of firm transmission reservations from
the renewable generator to a CBA in an amount equivalent to the nameplate
capacity or delivery obligation of the generator; and

eTags demonstrating that the energy generated by the facility was delivered to

a CBA.

Further verification that does not require the Energy Division to monitor in real time the

underlying powerflows of these transactions could take the form of:

a declaration under penalty of perjury of an officer of the selling entity that
the entity had obtained the necessary firm transmission reservations and
would deliver RPS-eligible energy on a real-time basis to California
customers as it was generated; and
a non-modifiable standard Term and Condition of the RPS contract that grants
audit rights to the Commission or the Energy Division to examine the extent
to which sales pursuant to the contract are consistent with the firm delivery

requirements specified by the Commission.



The two objections the PD raises to IEP’s petition do not address this specific
type of transaction. The PD first raises the concern about proposals that “would allow
transactions that, for all practical purposes, are REC-only, to be treated as bundled.”® The real-
time delivery of RPS-eligible energy as it is being generated—without any intermediate
transactions or shaping and firming—precludes any characterization of this type of transaction as
REC-only, since the RECs are created and delivered at the same time that the associated
renewable energy is created and delivered. The PD’s second objection to IEP’s petition was
directed to transactions involving firming and shaping.® For a transaction using firm
transmission for real-time delivery to a CBA, however, there is no firming and shaping, and thus
the PD’s concerns are not relevant.

IEP’s proposal to include transactions providing real-time delivery using firm
transmission in the definition of bundled transactions has the added benefit of focusing on the
product—i.e., a bundle of renewable energy and the associated RECs—rather than the
geographic location of the generator, thus avoiding objections that the PD violates the Commerce
Clause of the United States Constitution. Any renewable generator, regardless of where it is
located, has the option of securing firm transmission reservations equivalent to its nameplate
capacity or delivery obligation to enable it to deliver its renewable energy on a real-time basis to
a CBA.

For these reasons, IEP urges the Commission to modify the PD to clarify that

transactions that use firm transmission to deliver RPS-eligible energy and associated RECs on a

> PD, pp. 14-15.
SPD, p. 14.



real-time basis to California without any intermediate energy transactions should be classified as
bundled transactions, contingent on:

e documentation showing the existence of firm transmission reservations from
the renewable generator to a CBA equivalent to the nameplate capacity or
delivery obligation of the generator;

e cTags demonstrating that the energy generated by the facility was delivered to
a CBA;

e adeclaration under penalty of perjury of an officer of the selling entity that the
entity had obtained the necessary firm transmission reservations and would
deliver RPS-eligible energy on a real-time basis to California customers as it
was generated; and

¢ anon-modifiable standard Term and Condition of the RPS contract that grants
audit rights to the Commission or the Energy Division to examine the extent
to which sales pursuant to the contract are consistent with the firm delivery
requirements specified by the Commission.

With this modification, IEP respectfully urges to adopt the PD without further

significant revisions.



Respectfully submitted this 27th day of September, 2010 at San Francisco,

California.
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Iwhouse@innercite.com

LAURA WISLAND
Iwisland@ucsusa.org

LYNN M. ALEXANDER
lynn@lmaconsulting.com

MICHAEL MANN
mannm@dteenergy.com

MARCEL HAWIGER
marcel@turn.org

MARCIE MILNER
marcie.milner@shell.com

MARTIN HOMEC
martinhomec@gmail.com

MARY C. HOFFMAN
mary@solutionsforutilities.com

MARY ANNE SULLIVAN
MASullivan@hhlaw.com

MATTHEW FREEDMAN
matthew@turn.org

MARK CHEDIAK
mchediak@bloomberg.net

BRUCE MCLAUGHLIN
mclaughlin@braunlegal.com

MICHAEL B. DAY
mday@goodinmacbride.com

MICHAEL DEANGELIS
mdeange@smud.org

MARC D. JOSEPH
mdjoseph@adamsbroadwell.com

MEREDITH LAMEY
meredith_lamey@transcanada.com

MICHEL PETER FLORIO
mflorio@turn.org

GRADY MATHAI-JACKSON
MGML@pge.com

MICHAEL A. HYAMS
mhyams@sfwater.org

MICHAEL MCDONALD
michael.mcdonald@ieee.org

MICHAEL LAINE
michael@mpZ2capital.com

MICHAEL J. GILMORE
michaelgilmore@inlandenergy.com



MERI LEVY
MJH@cpuc.ca.gov

Mary Jo Stueve
mjs@cpuc.ca.gov

MICHAEL MAZUR

mmazur@3PhasesRenewables.com

MAGGIE CHAN
MMCL@pge.com

MOHAN NIROULA
mniroula@water.ca.gov

MICHAEL ALCANTAR
mpa@a-klaw.com

MELISSA P. MARTIN
mpf@stateside.com

Marcelo Poirier
mpo@cpuc.ca.gov

COOL EARTH SOLAR
mpr-ca@coolearthsolar.com

MATT GONZALES
MRGG@pge.com

Mark R. Loy
mri@cpuc.ca.gov

MRW & ASSOCIATES, LLC
mrw@mrwassoc.com

MICHAEL SHAMES
mshames@ucan.org

MARTIN R. HOPOPER
msr.general.manager@gmail.com

MARTIN R. HOPPER
msr.general.manager@gmail.com

MARK MCEWAN
mtmcewan@gmail.com

Noel Obiora
nao@cpuc.ca.gov

NIKI BAWA
NB2@cpuc.ca.gov

NEAL DE SNOO
ndesnoo@ci.berkeley.ca.us

NELLIE TONG
nellie.tong@us.kema.com

THOMAS H. NELSON
nelson@thnelson.com

NORA SHERIFF
nes@a-klaw.com
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NICOLE FINERTY
nfinerty@evomarkets.com

NOAH LONG
nlong@nrdc.org

Nika Rogers
nlr@cpuc.ca.gov

NANCY L. MURRAY
nmurray@naturener.net

NANCY RADER
nrader@igc.org

NINA SUETAKE
nsuetake@turn.org

NIELS KJELLUND
nxk2@pge.com

OBADIAH BARTHOLOMY
obartho@smud.org

OLGA BEZNOSOVA
olga.beznosova@bctc.com

PAUL FENN
paulfenn@local.org

PANAMA BARTHOLOMY
pbarthol@energy.state.ca.us

PETER BLOOD

pblood@columbiaenergypartners.com

PETER BREHM
pbrehm@infiniacorp.com

JANIS C. PEPPER
pepper@cleanpowermarkets.com

MARK L. PERLIS
perlism@dicksteinshapiro.com

PETER T. PEARSON
peter.pearson@bves.com

PETER W. HANSCHEN
phanschen@mofo.com

PHILIPPE AUCLAIR
philha@astound.net

RYAN PLETKA
pletkarj@bv.com

PAUL D. MAXWELL
pmaxwell@navigantconsulting.com

Paul Douglas
psd@cpuc.ca.gov

PAUL DELANEY
pssed@adelphia.net

AMERICAN UTILITY NETWORK
pssed@adelphia.net

G. PATRICK STONER
pstoner@lgc.org

RICHARD W. RAUSHENBUSH
r.raushenbush@comcast.net

RAFI HASSAN
rafi.hassan@sig.com

JOHN DUTCHER
ralf1241a@cs.com

RAMONA GONZALEZ
ramonag@ebmud.com

ROBIN A. REGO
rarego@]lakeviewlight.com

ROGER LEE
rblee@bakerlaw.com

CASE COORDINATION
regrelcpuccases@pge.com

RANDALL W. HARDY
rhardy@hardyenergy.com

RYAN WISER
rhwiser@]lbl.gov

PRAXAIR PLAINFIELD, INC.
rick_noger@praxair.com

RICK C. NOGER
rick_noger@praxair.com

RANDALL W. KEEN
rkeen@manatt.com

RONALD MOORE
rkmoore@gswater.com

RICHARD MCCANN
rmccann@umich.edu

ROY D. MCCOY
rmccoy@ercot.com

ROSS MILLER
rmiller@energy.state.ca.us

Rahmon Momoh
rmm@cpuc.ca.gov

RONALD M. CERNIGLIA
ron.cerniglia@directenergy.com

ROXANE J. PERRUSO
roxane.perruso@tac-denver.com

RHONE RESCH
rresch@seia.org



ROB ROTH
rroth@smud.org

REED V. SCHMIDT
rschmidt@bartlewells.com

ROBIN J. WALTHER
rwalther@pacbell.net

SAEED FARROKHPAY
saeed.farrokhpay@ferc.gov

SALLE E. YOO
salleyoo@dwt.com

ANNIE STANGE
sas@a-klaw.com

C. SUSIE BERLIN
sberlin@mccarthylaw.com

SARAH BESERRA
sbeserra@sbcglobal.net

Susannah Churchill
sc1@cpuc.ca.gov

SETH D. HILTON
sdhilton@stoel.com

SEAN P. BEATTY
sean.beatty@mirant.com

SHAUN HALVERSON
SEHC@pge.com

SHANI KLEINHAUS
shani@scvas.org

STEPHEN HESS
shess@edisonmission.com

STANDISH O'GRADY
sho@ogrady.us

SUZY HONG
shong@goodinmacbride.com

SARA KAMINS
SMK@cpuc.ca.gov

SNULLER PRICE
snuller@ethree.com

SHERIDAN J. PAUKER
spauker@wsgr.com

SANDRA ROVETTI
srovetti@sfwater.org

SARA STECK MYERS
ssmyers@att.net

STEVEN F. GREENWALD
stevegreenwald@dwt.com
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STEVEN S. SCHLEIMER

steven.schleimer@barclayscapital.com

STEVEN KELLY
steven@iepa.com

SUE MARA
sue.mara@rtoadvisors.com

SUSAN MUNVES
susan.munves@smgov.net

Sean A. Simon
svn@cpuc.ca.gov

SYLVIA CASTILLO
sylvia.castillo@bsgclearing.com

TAM HUNT
tam.hunt@gmail.com

Traci Bone
tbo@cpuc.ca.gov

TARYN CIARDELLA
tciardella@nvenergy.com

THOMAS P. CORR
TCorr@SempraGlobal.com

THOMAS R. DARTON
tdarton@pilotpowergroup.com

TREVOR DILLARD
tdillard@sppc.com

THERESA L. MUELLER
theresa.mueller@sfgov.org

THOMAS HOBSON
thomase.hobson@ge.com

TIMEA ZENTAI

timea.Zentai@navigantconsulting.com

TODD JAFFE

tjiaffe@energybusinessconsultants.com

TIM LINDL
tjl@a-klaw.com

TARA S. KAUSHIK
tkaushik@manatt.com

TODD J. MARTIN
tmartin@alternitywindpower.com

TOBIN RICHARDSON
tobinjmr@sbcglobal.net

THOMAS ELGIE
Tom.Elgie@powerex.com

R. THOMAS BEACH
tomb@crossborderenergy.com

THOMAS S KIMBALL
tomk@mid.org

TOM POMALES
tpomales@arb.ca.gov

THOMAS W. SOLOMON
tsolomon@winston.com

TAUNA M. SZYMANSKI
tszymanski@hunton.com

VIDHYA PRABHAKARAN
vidhyaprabhakaran@dwt.com

VALERIE WINN
vjiw3@pge.com

VENKAT SURAVARAPU
vsuravarapu@cera.com

VIKKI WOOD
vwood@smud.org

BILLY BLATTNER
WBlattner@SempraUltilities.com

WILLIAM H. BOOTH
wbooth@booth-law.com

WES MILLER
wes658@gmail.com

WILLIAM V. WALSH
william.v.walsh@sce.com

WILL PLAXICO
wplaxico@axiopower.com

WILLIAM V. MANHEIM
wvm3@pge.com

WILLIAM W. WESTERFIELD IlI
wwester@smud.org

LARRY F. EISENSTAT
DICKSTEIN SHAPIRO LLP

CPV Renewable Energy Company, LLC

1825 EYE STREET, NW
WASHINGTON, DC 20006

RICHARD LEHFELDT
DICKSTEIN SHAPIRO LLP

CPV Renewable Energy Company, LLC

1825 EYE STREET, NW
WASHINGTON, DC 20006

3 PHASES RENEWABLES LLC

2100 SEPULVEDA BLVD, SUITE 37

MANHATTAN BEACH, CA 90266

AOL UTILITY CORP.
12752 BARRETT LANE
SANTA ANA, CA 92705



STEPHEN A. S. MORRISON

CITY & COUNTY OF SAN FRANCISCO
CITY HALL, SUITE 234

1 DR CARLTON B. GOODLET PLACE
SAN FRANCISCO, CA 94102-4682

DONALD N. FURMAN

SENIOR VICE PRESIDENT
IBERDROLA RENEWABLES INC

1125 NW COUCH STREET, SUITE 700
PORTLAND, OR 97209

WILLIAM P. SHORT

RIDGEWOOD POWER MANAGEMENT,
LLC

947 LINWOOD AVENUE

RIDGEWOOD, NJ 7450

DARIN LOWDER

BALLARD SPAHR ANDREWS &
INGERSOLL, LLP

601 13TH STREET, NW, STE. 1000S
WASHINGTON, DC 20005

ELIZABETH DOUGLASS
STAFF WRITER

LOS ANGELES TIMES
202 WEST FIRST STREET
LOS ANGELES, CA 90012

DAVID TOWNLEY
18 BASSWOOD AVENUE
OAK PARK, CA 91377

MELANIE FALLS

COMPETITIVE POWER VENTURES,
INC.

55 SECOND STREET, SUITE 525
SAN FRANCISCO, CA 94105

WHITNEY BARDWICK

MP2 CAPITAL

4 EMBARCADERO CTR,, STE 3670
SAN FRANCISCO, CA 94111-5918

TONY CHEN

SR. MANGER, BUSINESS DEVEL.
COOL EARTH SOLAR

4659 LAS POSITAS RD., STE. 94551
LIVERMORE, CA 94551

RICH LAUCKHART
GLOBAL ENERGY

SUITE 200

2379 GATEWAY OAKS DR.
SACRAMENTO, CA 95833

WILLIAM FISHER

MILLER & NASH

111 SOUTH WEST AVE. SUITE 3400
PORTLAND, OR 97204
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