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THE DIVISION OF RATEPAYER ADVOCATES’ POST-WORKSHOP 
REPLY COMMENTS REGARDING DWR CONTRACT NOVATION 

 
I. INTRODUCTION 

Assuming that the Commission continues to pursue its stated goal of finding a way 

to accelerate the reopening of Direct Access via novation or assignment of the DWR 

contracts, the Division of Ratepayer Advocates (DRA) supports the “six principles” and 

framework for next steps proposed by Pacific Gas and Electric Company (PG&E) in its 

post-workshop comments.   Several good suggestions made by other parties are 

consistent with PG&E’s “six principles” and proposed framework, and can be 

incorporated.   

II. THE COMMISSION SHOULD ADOPT THE SIX PRINCIPLES 
PROPOSED BY PG&E 
The six principles proposed by PG&E are:  

• The Commission should first determine if 

novation/assignment/renegotiation of all the DWR  contracts is possible; 

• Customers should benefit from novation/assignment/renegotiation; 

• DWR needs to develop a plan before negotiations for replacement 

agreements begin; 

• There must be actual, demonstrated benefits before any contract is 

assigned/novated; 

• Any novation/assignment/renegotiation must be consistent with the PG&E 

bankruptcy settlement; 
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• The Commission needs to address cost allocation among the IOUs (in order 

to ensure that after novation/assignment costs are equitably allocated 

among all groups of customers).  

These principles identify the key issues, including whether novation/assignment of 

all the DWR contracts is legally and practically possible; whether it is possible to 

accomplish it on terms that are just and reasonable; and whether it would result in 

increased costs to customers (to customers as a whole, or to certain groups of customers).   

As DRA and many other parties have pointed out, assuming novation/assignment of the 

contracts is possible, the Commission must determine whether it would result in an actual 

net benefit to customers.  If not, there is no public policy that would justify it. 

If it is determined that novation/assignment of all the DWR contracts is possible 

and that it would result in an actual net benefit to customers, DRA believes the 

Commission also has a responsibility to assess the potential impact of accelerating the 

reopening of Direct Access on other state energy policy objectives, such as Resource 

Adequacy, prioritization of new resources pursuant to the Loading Order, and 

achievement of the Renewable Portfolio Standard.   It should not be forgotten that the 

Renewable Portfolio Standard applies to Electric Service Providers (ESPs) as well as to 

investor-owned utilities.1  If the Commission moves forward with novation/assignment, 

these issues will need to be addressed, if not in this sub-phase, at some point in Phase II.  

DRA agrees with PG&E that it makes practical sense to start by having the 

Commission, in consultation with DWR, determine whether all the existing contracts can 

be novated/assigned.  The suggestion by TURN to start with the Sempra contract, and the  

                                              
1  Public Utilities Code section 399.12(i)(3).  This subsection made the RPS requirement applicable to 
ESPs effective January 1, 2006.  However, as DRA pointed out in its opening comments, ESPs 
collectively are only procuring about 4% of their delivered energy from renewable sources, according to 
the most recent compliance reports filed with the Commission.  
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one by DRA to start with the small number of contracts that extend beyond 2012, could 

be considered as part of this process.  The Commission and DWR should also consider 

PG&E’s point that assignment “does not offer a reasonable alternative to novation” 

because, even if it is possible, it might still leave DWR in the role of supplying power.2    

The remaining “next steps” outlined by PG&E identify the required tasks 

(including development of standards for Commission review of the Replacement 

Agreements) and place them in a logical order.  The proposed next steps are also 

consistent with suggestions made by Southern California Edison, TURN, DRA, and other 

parties at the Prehearing Conference or the Preliminary Workshop.  The proposed 

timeframe for resolving the cost allocation issue may be optimistic, but the proposal 

provides a helpful and workable framework for the logical and necessary next steps. 

III. CACES AND RELIANT’S REQUEST THAT THE COMMSISION 
PREDETERMINE THAT THE REPLACEMENT AGREEMENTS 
ARE “JUST AND REASONABLE” MUST BE REJECTED 
Reliant and CACES ask the Commission to issue a ruling predetermining that the 

terms of the Replacement Agreements are just and reasonable pursuant to Public Utilities 

Code section 451. 3  This request for a blank check should be promptly rejected.   

All of the DWR contracts with novation clauses require that before novation can 

take effect, the Commission must review the Replacement Agreement and issue an order 

determining that the charges of the Replacement Agreement are just and reasonable as 

required by section 451.4   Reliant limits its predetermination request to those 

replacement agreements that have no material changes to the terms of the existing DWR 

contract (other than those related to replacing DWR with another buyer).5  However, as 

SCE and PG&E made clear at the Preliminary Workshop and as SCE points out in its 

Post-Workshop Comments, the contract renegotiation process will probably be “akin to 

negotiating an entirely new set of power purchase agreements where both parties seek to 

                                              
2 PG&E comments, pp. 4-5. 
3 Reliant comments, pp. 5-8, 10; CACES comments, p. 16. 
4  See Summary of Assignment/Novation provisions provided by DWR in this proceeding. 
5  Reliant comments, p. 6, fn. 13.  
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secure favorable terms . . ..”6   It is unlikely that the Replacement Agreements will be 

materially unchanged from the existing contracts.   

The Commission is legally required to make decisions based on a record.7  It can 

not know in advance what the terms of the Replacement Agreements will be and 

therefore can not rule in advance that they are just and reasonable. 8   

IV. CONCLUSION 
DRA supports the six principles and outline of next steps proposed by PG&E.  

Adopting them should minimize wasted time and effort and would help to ensure that the 

impact on customers of novation/assignment receives adequate scrutiny.  

 Respectfully submitted, 

 
/s/   KAREN PAULL 
      
 Karen Paull  

Staff Counsel 
 
Attorney for the Division of Ratepayer 
Advocates 
 
California Public Utilities Commission 
505 Van Ness Ave. 
San Francisco, CA 94102 
Phone: (415)  

June 16, 2008     Fax: (415) 703-2262

                                              
6  SCE comments, p. 6.  
7 Public Utilities Code section 1757. 
8  Moreover, with respect to certain contracts (specifically, the ones that have not been renegotiated), it is 
by no means clear that the Commission could or would make a finding that the existing terms are just and 
reasonable.  
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