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MOTION OF QWEST COMMUNICATIONS COMPANY, LLC (U-5335-C) FOR 
ENTRY OF DEFAULT AGAINST ERNEST COMMUNICATIONS (U-6077-C)  

Pursuant to Rule 11.1 of this Commission’s Rules of Practice and Procedure, Qwest 

Communications Company, LLC (U-5335-C) (“QCC”) respectfully submits this Motion for 

Entry of Default against Defendant Ernest Communications (U-6077-C) (“Ernest”).   As 

discussed below, Ernest has failed to file an answer to QCC’s First Amended Complaint – or 

otherwise participate in this proceeding – despite being provided repeated opportunities to do so.

Thus, entry of default, and the corresponding award of prospective relief and reparations plus 

interest, is appropriate in this case. 

I. BACKGROUND

On April 15, 2009, QCC filed its First Amended Complaint in which it named 17 new 

defendants including, among others, Ernest.  The First Amended Complaint, like the initial 

Complaint filed in August 2008, is based on the Defendant CLECs’ respective decisions to enter 

into secret, off-tariff agreements in which they provided select IXCs with lower rates for 

intrastate switched access services than the rates they provided to QCC.  Indeed, most of those 

secret agreements, as well as the identity of the CLECs that entered into those agreements, did 

not come to light until earlier this year when third party IXCs responded to subpoenas issued by 

the Commission in this case.1

On May 19, 2009, the Commission’s Docket Office served the Complaint and the 

Instructions to Answer on the Defendants, directing them to, among other things, file and serve 

1  See e.g., QCC’s Consolidated Response to Motions to Dismiss (filed September 18, 2009) at p. 35.  While 
a few CLECs’ agreements were produced to QCC in late 2008 in response to similar subpoenas issued in the parallel 
Colorado proceeding, those agreements were produced under seal and could not be identified or used outside the 
Colorado proceeding. 
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their respective Answers by June 18, 2009.2  Those Instructions to Answer were served on Mr. 

Masters, President of Ernest Communications and the listed contact person on the Commission 

website.3  Ernest did not file or serve an Answer on June 18, 2009.4

On July 1, 2009, QCC sent Mr. Masters a letter (electronically and by U.S. mail) 

reminding him of Ernest’s obligation to file an Answer.  QCC attached a copy of the First 

Amended Complaint and the Commission’s Instructions to Answer to that July 1 letter.5  To 

date, Ernest has not responded to the letter or filed an Answer or any other pleading with the 

Commission.6

On September 22, 2009, QCC sent Mr. Masters another email reminding him of Ernest’s 

failure to file an Answer and informing him that QCC would be “forced to bring this matter to 

the Commission’s attention and seek appropriate relief including, but not limited to, requesting 

that a default judgment be entered against Ernest”  if no Answer was forthcoming.7  No response 

has been received to date and Ernest has not yet filed an Answer.8

2  See Declaration of Leon M. Bloomfield (“Bloomfield Decl.”) at ¶ 4, attached hereto as Attachment A. 

3  Id. at ¶¶ 4-5. 

4 Id. at ¶ 6. 

5 Id. at ¶ 6.  Also, on July 14, 2009, QCC counsel Adam Sherr emailed Ernest’s Colorado counsel (Mr. Craig 
Joyce), informing Mr. Joyce that QCC had not yet received Ernest’s answer in California.  Mr. Sherr indicated that, 
if Ernest did not answer, QCC would move for default, as it had in Colorado.  Mr. Sherr also informed Mr. Joyce of 
the July 29, 2009 California prehearing conference.  Id. at ¶ 8.

6 Id. at ¶ ¶ 7, 10. 

7 Id. at ¶ 9. 

8  Id. at ¶ 10. 
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II. QCC IS ENTITLED TO AN ORDER OF DEFAULT AND AN AWARD OF 
THE RELIEF IT REQUESTED 

As provided by the Code of Civil Procedure, judgment may be had if the defendant fails 

to answer the complaint, as follows:  

In other actions [i.e., actions not arising upon contract or judgment for 
the recovery of money or damages], if the defendant has been served, 
other than by publication, and no answer …has been filed with the clerk 
of the court within the time specified in the summons, or within further 
time as may be allowed, the clerk, upon written application of the 
plaintiff, shall enter the default of the defendant. The plaintiff thereafter 
may apply to the court for the relief demanded in the complaint. The 
court shall hear the evidence offered by the plaintiff, and shall render 
judgment in the plaintiff's favor for that relief…as appears by the 
evidence to be just.9

Although the Commission is not strictly bound by the Code of Civil Procedure, it often 

looks to the Code for guidance on matters where it has no formulated law and it has done so in 

the context of default judgments.10  In this instance, the entry of default – as well as an award of 

reparations and prospective relief – is appropriate. 

As an initial matter, Ernest has had adequate (and numerous) opportunities to respond to 

QCC’s First Amended Complaint.  The individual identified as the company’s contact person on 

the Commission’s website, who is also identified as the “co-founder and president” of Ernest on 

the company’s website, was provided with Instructions to Answer from the Commission in May, 

9 Code of Civil Procedure § 585(b). 

10 See Pac-West Telecomm, Inc. v. Pacific Centrex, D. 08-01-031, 2008 Cal. PUC LEXIS 24 (Jan. 31, 
2008)(default judgment entered against Pacific Centrex for failure to file an answer or any other responsive 
pleading), stayed by D. 08-04-044, 2008 Cal. PUC LEXIS 155 * 9 (April 10, 2008) (Commission provides Pacific 
Centrex with an opportunity to file an answer based on representations that the Instructions to Answer were sent to a 
service technician and not an authorized officer/agent, the defendant was a small company unfamiliar with 
Commission proceedings and other individuals from the company generally were designated as agents for service of 
process). 

Unlike Pacific Centrex, Ernest is not “unfamiliar with Commission proceedings.”  In the parallel Colorado 
proceeding, Ernest answered QCC’s virtually-identical complaint, although only after QCC first filed a motion for 
default.  Ernest’s absence appears to be a matter of choice, and not a matter of unfamiliarity.   
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2009.11  In addition, he was provided with at least two written reminders from QCC regarding its 

failure to file an Answer.12  No Answer, or response of any sort, has been filed or served.13

Ernest also failed to appear at the July 29, 2009 Prehearing Conference14 and has not 

filed any motions or joined any of the multitude of motions to dismiss that have been filed by

other Defendants.  Finally, Ernest is certainly aware of this proceeding as it is also a named 

defendant in the parallel Colorado proceeding where it ultimately filed an Answer.

 the 

15  In brief, 

Ernest has been provided with adequate opportunity to participate in this proceeding and has 

steadfastly failed to do so in any way whatsoever.  In this situation, the entry of default is 

appropriate and does not implicate any due process concerns.16

In addition to entry of default, QCC is entitled to reparations for the overcharges it paid 

to Ernest for switched access services, as well as prospective rate relief.17  As alleged in the 

complaint, [BEGIN AT&T CONFIDENTIAL] Ernest entered into at least two unfiled, off-

tariff agreements to provide switched access services to select IXCs other than QCC.  As 

11  See Bloomfield Decl. at ¶¶ 4-5.  As a general matter, the Commission’s Docket Office usually calls the 
defendant prior to serving a complaint to verify a proper agent for service of process.  See Pac West, supra., 2008 
Cal. PUC LEXIS 155 at *10.   QCC does not have any independent confirmation that Ernest was contacted in this 
particular case but has no reason to believe otherwise. 

12   See Bloomfield Decl. at ¶¶ 6, 9.  As noted above, Ernest’s Colorado counsel was also put on notice of his 
client’s failure to file an answer in California.  Id. at ¶8.  

13  Bloomfield Decl. at ¶¶ 7, 10. 

14  Id. at ¶ 8; Tr. 5.

15 Bloomfield Declaration, at ¶ 11. 

16 See e.g., Pac-West, supra, 2008 Cal. PUC LEXIS 155 *10 (“At the outset we wish to clarify that the 
Commission’s due process obligation is satisfied upon properly sending the notice and instructions to answer.  There 
is no legal duty to subsequently contact a defendant who has failed to respond.”) 

17  The Code of Civil Procedure generally provides for a bifurcated approach where judgment is first entered 
and then the plaintiff applies for the relief sought.  See Code of Civil Proc. § 585(b).  However, QCC believes that it 
is more efficient for the Commission to consider both matters simultaneously and does not see how any party could 
be prejudiced from this approach. 
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confirmed by third-party responses to subpoenas issued in this case, Ernest entered into one such 

agreement with AT&T effective as of June 20, 2001, pursuant to which it provided AT&T with

significant discounts off of its corresponding tariffed rates for those identical services.18

Specifically, Ernest agreed to bill AT&T at below-tariff flat rates for intrastate access service 

through June 19, 2003 and at the ILEC intrastate switched access rate, a rate which was also far 

lower than Ernest’s own tariff rate, from that date forward. Ernest and AT&T entered into a 

second agreement effective March 1, 2007 in which Ernest agreed to provide AT&T with 

intrastate switched access service at the ILEC rate (which was consistent with the earlier 

agreement) but to limit the switched access elements that would be included in those charges.  In 

effect, this further lowered the switched access rate being provided to AT&T.19 [END AT&T 

CONFIDENTIAL]

During that same time period, however, Ernest continued to bill QCC at what QCC 

understood to be its published “tariffed” rate.  Ernest’s actions not only violated the terms of its 

own tariff,20 as well as the Commission’s requirement to file off-tariff agreements and make 

them publicly available,21 it also subjected QCC to unlawful rate discrimination.  In fact, Ernest 

charged QCC [BEGIN QCCCONFIDENTIAL] almost 3 times as much as it would have 

charged QCC under the terms of the secret agreements; i.e., approximately $1,228,000 in actual 

18  See Declaration of Derek Canfield attached hereto as Attachment B, at ¶¶ 3-4, 6-7, Exhibit DAC-1; see also 
QCC’s Motion to Redesignate Off-Tariff Agreements as Non-Confidential, Sherr Declaration, Exhibits Nos. 13 and 
50 for copies of the subject agreements.  

19  Id. at ¶ 17. 

20  See First Amended Complaint  at ¶¶ 10(o), 17-19. 

21 See General Order 96-A, §§ XA; see also GO 96-B, Telecommunications Industry Rules 8.2.1 and 8.2.2.; 
see also Order Instituting Rulemaking on the Commission's Own Motion into Competition for Local Exchange 
Service; Order Instituting Investigation on the Commission's Own Motion into Competition for Local Exchange 
Service, Decision No. 99-03-050, 1999 Cal. PUC LEXIS 414 (Mar. 18, 1999)(Ernest, and other CLECs, granted 
CPCN and required to abide by NDIEC rules for filing contracts). 
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charges v. $455,000 under the terms of the Ernest/AT&T off tariff agreements. [END

QCCCONFIDENTIAL].22  As discussed in QCC’s Consolidated Response to the Motions to 

Dismiss, requiring similarly situated customers to pay different rates for the same service is not 

only harmful, but also entitles the aggrieved party – in this case QCC – to the difference between 

the higher rate it was charged and the lower rate that was made available to other customers.23

In this case, the principle is particularly applicable as there is no reasonable basis for 

discriminating between QCC and AT&T; both were IXCs operating in California that were 

essentially forced to utilize Ernest’s switched access services in order to provide long distance 

services to Ernest end users.  Moreover, switched access is a service that the IXCs must utilize 

and over which the IXC has little, if any, competitive alternative.24  Indeed, absent some cost-of-

service based rationale to justify price discrimination – which there is none given the nature of 

switched access services – it is difficult to even imagine a lawful basis for charging different 

rates to different IXCs.25  In other words, switched access is a “series of bottleneck monopolies 

over access to each individual end user” and Ernest’s decision to secretly offer discounted rates 

to a select IXC constitutes unlawful rate discrimination. 

 Finally, the amount of the overcharge is readily ascertainable.  As discussed more 

thoroughly in the attached Declaration of Derek Canfield, QCC has calculated what it paid 

22  See Canfield Declaration at ¶¶ 3-4, Exhibit DAC-1. 

23 See Qwest Communications Corporation and Qwest Interprise America, Inc. v. Pacific Bell Telephone 
Company, dba SBC California, D. 06-08-006, 2006 Cal. PUC LEXIS 302 (Aug. 24, 2006) (“Qwest v. SBC”); see 
also Pub. Util. Code § 734 (after finding that a public utility has charged an unreasonable, excessive, or
discriminatory amount, Commission may “order that the public utility make due reparation to the complainant 
therefor, with interest from the date of collection if no discrimination will result from such reparation.”) 

24   See  In the Matter of Access Charge Reform; Reform of Access Charges Imposed by Competitive Local 
Exchange Carriers, CC Docket No. 96-262, Seventh Report and Order and Further Notice of Proposed Rulemaking 
(Apr. 27, 2001), at ¶ 30 (In other words, switched access is a “series of bottleneck monopolies over access to each 
individual end user.” ). 

25  See e.g., Weisman Declaration attached as Appendix E to QCC Consolidated Response. 

6



Ernest and compared it to what it would have paid Ernest had it been provided with the 

discounted rates in the [BEGIN AT&T CONFIDENTIAL] Ernest/AT&T Agreement. [END

AT&T CONFIDENTIAL]  That amount, without interest, comes to [BEGIN QCC 

CONFIDENTIAL] $772,618; i.e., a 63% overcharge for identical services. [END QCC 

CONFIDENTIAL]26

Furthermore, QCC is entitled to the prospective relief it requested in its complaint.  

Specifically, QCC requested that the Commission “order the Defendant CLECs to prospectively 

lower their intrastate switched access rates to QCC consistent with the most favorable rate 

offered to other IXCs in California.” [BEGIN AT&T CONFIDENTIAL] The agreements 

produced by AT&T reflect that Ernest is currently charging AT&T for intrastate access services 

based on the rates charged by the local ILEC for specific switched access elements.  Even 

assuming that Ernest modified its intrastate rates to comply with the Commission’s recent CLEC 

switched access reform order (and QCC has not been able to confirm that Ernest did), the ILEC 

intrastate rates (especially in Pacific Bell territory) are much lower than Ernest’s tariff rate.  

Moreover, Ernest is charging AT&T only for certain switched access elements therefore further 

lowering the effective rate to AT&T.  The Commission should order Ernest to immediately 

lower its tariff rate (thus benefiting all IXCs) to the ILEC intrastate rate for the switched access 

elements identified in the 2007 Ernest/AT&T agreement.  This will put all IXCs at parity with 

the treatment AT&T has long enjoyed in California.  [END AT&T CONFIDENTIAL]

III. CONCLUSION 

For the reasons discussed above, QCC respectfully requests that the Commission enter 

judgment on all three causes of action alleged in the First Amended Complaint as against Ernest 

26  See Canfield Declaration at Exhibit DAC-1; see also Canfield Declaration at ¶¶ 3-19 for a more detailed 
explanation of the reparations analysis. 
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and order Ernest to pay reparations in the amount of [BEGIN QCC CONFIDENTIAL]

$772,618 (plus interest) to QCC and immediately lower its tariff rate to align with the 

preferential rate currently being provided to AT&T.27 [END QCC CONFIDENTIAL]

Respectfully submitted this 26th day of October, 2009 in San Francisco, California. 

By:  /s/    
 Leon M. Bloomfield, Bar No. 129291 

     Wilson & Bloomfield LLP 
1901 Harrison St., Suite 1620 
Oakland, CA 94612 
Tel:  510-625-8250 
Fax:  510-625-8253 
Email: lmb@wblaw.net

Adam L. Sherr 
Corporate Counsel 
Qwest Communications Corporation 
1600 7th Avenue, Room 1506 
Seattle, WA  98191 
Tel:  206-398-2507 
Fax:  206-343-4040 
Email: adam.sherr@qwest.com

Attorneys for Qwest Communications 
Company, LLC 

27  To the extent the Commission is concerned that the award or reparations to QCC would result in further 
discrimination, Ernest should be ordered to provide notice of this award to other California IXCs that were not 
provided with the discounted rates during the applicable time period.  See e.g., Qwest v. SBC, supra, at  2006 Cal. 
PUC LEXIS 302 *15  (SBC ordered to provide notice to all other CLECs subject to the higher rates imposed on 
QCC so that they could request refunds). 
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF CALIFORNIA 

Qwest Communications Company, LLC (U5335C), 

1

PUBLIC

Complainant, 

vs.

MCImetro Access Transmission Services, LLC 
(U5253C), XO Communications Services, Inc. 
(U5553C), TW Telecom of California, lp (U5358C),     
Granite Telecommunications, Inc. (U6842C), Advanced    C.08-08-006 
Telcom, Inc. dba Integra Telecom (fdba Eschelon 
Telecom, Inc.) (U6083C), Level 3 Communications 
(U5941C), and Cox California Telecom II, LLC 
(U5684C), Access One, Inc. (U6104C), ACN 
Communications Services, Inc. (U6342C), Arrival 
Communications, Inc. (U5248C), Broadwing 
Communications, LLC (U5525C), Budget Prepay, Inc. 
(U6654C), Bullseye Telecom, Inc. (U6695C), Ernest 
Communications, Inc. (U6077C), MPower
Communications Corp. (U5859C), Navigator 
Telecommunications, LLC (U6167C), nii 
Communications, Ltd. (U6453C), Pacific Centrex 
Services, Inc. (U5998C), Paetec Communications, Inc. 
(U6097C), Telekenex, Inc. (U6647C), Telscape 
Communications, Inc. (U6589C), U.S. TelePacific Corp. 
(U5721C), and Utility Telephone, Inc. (U5807C) 

Defendants.

DECLARATION OF DEREK CANFIELD 

I, Derek Canfield, hereby declare: 

1. I am employed by TEOCO Corporation, where I am presently Executive 

Director of Usage Audit and Analysis. I have been employed by TEOCO Corporation since 

2005.  Within my role, I manage a team of highly trained usage auditors who are responsible 

for the audit and analysis of switched access and wholesale usage invoices for many of the 
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leading local, wireless, and long distance carriers in North America, including Qwest

Communications Company, LLC (“QCC”). 

2. The purpose of this declaration is to describe the financial impact upon 

QCC of the rate discrimination at issue in this complaint as it relates to Ernest 

Communications, Inc.’s off-tariff agreements with [BEGIN AT&T CONFIDENTIAL]

AT&T dated June 20, 2001 and April 16, 2007 (the “Ernest/AT&T Agreements”). [END

AT&T CONFIDENTIAL]  In particular, my declaration will describe the difference 

between the charges actually incurred by QCC for intrastate switched access services and 

the charges it would have incurred had it been charged for those service pursuant to the 

terms of those agreements.     

Overview 

3. [BEGIN QCC CONFIDENTIAL]  Based on my review of electronic 

and hardcopy Ernest invoices for intrastate switched access services rendered between 

December 2002 and June 2009, Ernest billed QCC for 56,447,847 minutes of intrastate 

switched access (plus over thirteen million intrastate 800 query charges) in California for 

a total of $1,227,745.

4. In total, however, QCC would have been billed only $455,126 if it had 

been billed the rates Ernest billed AT&T under the Ernest/AT&T Agreements.  Thus, by 

virtue of billing QCC higher rates than it charged under the Ernest/AT&T Agreement, 

Ernest overcharged QCC by some $772,618; i.e., 63% more than QCC would have been 

charged under the terms of the Ernest/AT&T Agreements (the “Ernest/AT&T 

Discount”). [END QCC CONFIDENTIAL] A summary of my calculations can be 

found in Confidential Exhibit DAC-1.
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5. Although I will discuss in greater detail below how I performed my 

analysis, I essentially calculated what Ernest actually billed QCC for intrastate switched 

access services and compared it to what Ernest would have been billed QCC had it been 

charged according to the terms of the secret off-tariff Ernest agreements at issue in this 

case.  I performed this calculation for originating switched access, terminating switched 

access and 800 query charges. 

[BEGIN AT&T CONFIDENTIAL] Ernest/AT&T Agreements 

6. I understand that there are two Ernest agreements with AT&T which are at 

issue in this case.  The first had an effective date of June 20, 2001.  The second had an 

effective date of March 1, 2007, and I believe is still in effect.  However, I was only able 

to obtain invoice data beginning in December 1, 2002 and, for purposes of this 

declaration, only reviewed invoices through June 2009.  I understand that my calculations 

may need to be revisited to the extent invoices prior to December 2002 can be located.

At a minimum, these calculations will need to be brought current to account for 

overcharges after June 30, 2009. 

7. The rates included in the Ernest/AT&T Agreement with AT&T were as 

follows: 

� June 2001 through June 2002:  a single composite rate of $0.015 per 
per minute of use;  

� June 2002 through June 2003: a single composite rate of $0.014 per 
minute of use;  

� July 2003 to February 28, 2007:  the current ILEC intrastate tariff 
rate (discussed in more detail below);  

� March 1, 2007 to present:   the current ILEC intrastate tariff rates for 
certain switched access elements only (discussed in more detail 
below); and
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� For the 800 database queries, the rate was to be set at the current 
ILEC intrastate tariff rate. 

8. In order to determine the agreement rate for intrastate switched access 

services from July 23, 2003 onward, I reviewed the relevant ILEC tariff rates and created 

a “composite” per-minute rate by combining the applicable individual rates for the 

various elements of switched access services.  (I describe this process in more detail 

below in Paragraph nos. 14-17 below.)  Those composite rates varied to the extent the 

ILEC tariffs changed over time and to the extent the elements were limited by the 2007 

Ernest/AT&T Agreement.  I account for those differences in each relevant time period.  

[END AT&T CONFIDENTIAL]

9. I created separate blended composite rates for what I understand to be the 

four types of intrastate switched access services provided by Ernest to QCC, i.e., 

originating direct, originating indirect; terminating direct and terminating indirect.  A 

summary of those composite rates – as well as a comparison to the rates being charged to 

QCC during the same time period for those same services – is included in Confidential 

Exhibit DAC-1 to this declaration. 

10. [BEGIN AT&T CONFIDENTIAL]  I also identified the ILEC 800 

query charge over this same time period and Ernest’s 800 query charge to QCC. [END 

AT&T CONFIDENTIAL]  Those rates – and a comparison of those rates - are also 

noted on Exhibit DAC-1. 

Electronic Invoices 

11. For essentially all of the minutes and dollars included in my analysis (over 

99% of both), QCC had the electronic bill detail from Ernest needed to complete the 
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calculation.  Thus, I was able to extract the minutes of intrastate use from the switched 

access invoices.  I then multiplied those minutes by the corresponding [BEGIN AT&T 

CONFIDENTIAL] Ernest/AT&T Agreement rate to derive the amount QCC would 

have been billed had QCC enjoyed the same discount Ernest was providing to AT&T.

[END AT&T CONFIDENTIAL] The financial impact, therefore, was calculated by 

subtracting the amount QCC would have been billed at the contract rate from the amount 

it was actually billed.

12. The electronic invoices also provided me with information as to what 

percentage of Ernest’s total monthly invoices was comprised of intrastate switched access 

charges (including intrastate 800 query charges). [BEGIN QCC CONFIDENTIAL]  In

this instance, that percentage was 75%. [END QCC CONFIDENTIAL]  See 

Confidential Exhibit DAC - 1.

Manual Invoices

13. For the remaining less than 1 percent of the minutes and dollars included 

in my analysis, QCC did not receive, or at least have access to, the electronic detail and 

thus, I had access only to the total dollars billed on a particular invoice.  For this very 

small subset of invoices, I applied the percentage of intrastate switched access from the 

electronic invoice discussed above [BEGIN QCC CONFIDENTIAL] (i.e., 75%) [END

QCC CONFIDENTIAL] to the total amount of the manual bills to derive a reasonable 

estimate of the intrastate switched access charges on those manual invoices. I then 

applied the [BEGIN AT&T CONFIDENTIAL] Ernest/AT&T Agreement [END

AT&T CONFIDENTIAL] discount [BEGIN QCC CONFIDENTIAL] (i.e., 63%) 
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[END QCC CONFIDENTIAL] to determine the financial impact of this remaining 1 

percent.  A summary of that calculation is contained in Confidential Exhibit DAC-1.

Composite Rates 

14. Because Ernest billed QCC using single composite rates, but – at least as 

of June 2003 - billed [BEGIN AT&T CONFIDENTIAL] AT&T [END AT&T 

CONFIDENTIAL] using rates for the individual elements covered under the Pacific 

Bell and Verizon California intrastate tariffs, I created composite rates for Pacific Bell 

and Verizon to utilize within my analysis.  Specifically, I created a composite end office 

rate which included both End Office Local Switching and Call Set-up charges.  Because 

Pacific Bell and Verizon’s Call Set Up charge is billed on a per call basis, and Ernest bills 

a composite per-minute-of-use rate, I divided the Call Set Up rate by the average call 

duration for each ILEC respectively to convert this element to rate a per minute of use.  

15. I also created a composite transport rate which included the Pacific Bell 

and Verizon tariff elements of Tandem Switched Transport Facility, Tandem Switched 

Transport Termination, Tandem Switching and Interconnection charge.  Because Tandem 

Switched Transport Termination is a per-minute-per-mile rate, I multiplied the rate by the 

average mileage between the Ernest end office and the appropriate tandem to convert the 

rate to a per minute rate.  

16. Lastly, I weighted the ILEC cost per minute by the quantity of minutes 

originating from or terminating to Ernest in the appropriate ILEC territory.  The 

composite rates, average mileage, average call durations, percentage direct v. tandem 

routed traffic and weighting of traffic by ILEC are all incorporated into my analysis. See 

Confidential Exhibit DAC- 1.
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17. Based on the [BEGIN AT&T CONFIDENTIAL] second (March 1, 

2007) Ernest/AT&T agreement, I eliminated certain switched service elements and their 

corresponding rates from my calculations of the composite rates during that later time 

period.  Of the various elements listed in the 2007 agreement, only certain elements were 

relevant to my calculation as the ILECs had eliminated most those listed elements from 

their tariff charges.  Thus, from March 1, 2007 onward, local switching was the only 

service element I used for services provided in AT&T territory and local switching and 

information surcharge were the only elements I used in Verizon territory. [END AT&T 

CONFIDENTIAL]

800 Query Charges 

18. Ernest also charged QCC more for intrastate 800 query charges than it 

would have under the [BEGIN AT&T CONFIDENTIAL] Ernest/AT&T Agreements.  

[END AT&T CONFIDENTIAL] 800 query charges, unlike most switched access 

charges, are assessed on a per call (not per minute) basis.  They are not, however, 

assessed on all intrastate calls but only those that are delivered to 8XX (toll free) 

numbers.   I am informed and believe that 8XX numbers are unique in that as a general 

matter, in order to deliver a toll-free call, the traffic must generally be (a) “dipped” into a 

nationwide toll-free database which identifies the carrier that is associated with the toll-

free number, (b) switched and (c) transported to the IXC (or other carrier that is 

associated with the 8XX number).  Those services are often provided by tandem 

providers (like Ernest).  The “dip” is generally referred to as the 800 Query charge.  If the 

8XX call begins and ends in different states, it is categorized as an interstate call, and the 

800 query charge is assessed at interstate rates.  If both ends of the 8XX call are within a 
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state, the call is categorized as intrastate, and the LECs’ intrastate 800 query charge 

applies.  My analysis focuses exclusively on such intrastate 8XX calls.  

19. [BEGIN AT&T CONFIDENTIAL] As noted above, under the 

Ernest/AT&T Agreement, Ernest charged AT&T the ILEC rate for 800 query charges.

[END AT&T CONFIDENTIAL] Ernest, however, charged QCC based on what I 

believe were its tariff rates which were on average [BEGIN QCC CONFIDENTIAL] 

7% higher than the ILEC rates for the same service.  [END QCC CONFIDENTIAL]

I declare under penalty of perjury under the laws of the State of Kansas that the 

foregoing is true and correct. 

      ___________/s/_______________

Dated:  October 26, 2009     Derek A. Canfield 



Exhibit DAC-1 has been designated as Confidential by 
QCC pursuant to GO 66-C and Public Utility Code 

section 583 and is not included in this version of 
Attachment B.



CERTIFICATE OF SERVICE 

 I, Richard M. Marshall, the undersigned, hereby declare that on October 26, 2009, I caused 
a copy of the foregoing: 

MOTION OF QWEST COMMUNICATIONS COMPANY, LLC’s (U-5335-C) FOR 
ENTRY OF DEFAULT AGAINST ERNEST COMMUNICATIONS (U-6077-C) 

[PUBLIC VERSION] 

in the above-captioned proceeding, to be served as follows: 

 [ X ] Via Messenger and email to the Assigned Commissioner 

 [ X ] Via Messenger and email to the Administrative Law Judge 

 [ X ] Via Email or U.S. Mail Service to the parties on the attached service list for  
  C.08-08-006 

 This declaration was executed on October 26, 2009 at Oakland, California. 

      /s/ 
      ______________________________ 
      Richard M. Marshall 












