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MOTION OF THE UTILITY REFORM NETWORK  
TO STRIKE THE PORTION OF THE APPLICATION 

PROPOSING A RESIDENTIAL CUSTOMER CHARGE  
 
 In accordance with Rule 11.1 of the Rules of Practice and Procedure of the California 

Public Utilities Commission’s (Commission), the Utility Reform Network (TURN) moves to 

strike the portion of Pacific Gas and Electric Company’s (PG&E’s) 2011 General Rate Case 

(GRC) Phase 2 Application proposing a customer charge for all residential end users, along with 

the accompanying testimony.    

I.   INTRODUCTION 

 
PG&E’s customer charge proposal must be rejected outright because it is contrary to law, 

as reflected in Public Utilities Code Sections 739.1(b)(2) for California Alternative Rates for 

Energy (CARE) rates and 739.9(a) for non-CARE rates, both of which were enacted as part of 

Senate Bill (SB) 695 (Chapter 337, Statutes of 2009).  In addition, it is not consistent with 

Section 739.7 in that it produces a tier differential that is below the level that the Commission 

has previously recognized is not sufficient to comply with that statute.  Since this is a purely 

legal issue that does not require the resolution of any contested facts, the Commission should act 

now to strike the proposal and thereby eliminate an issue that would otherwise consume parties’ 

time and efforts, which could be better devoted to other issues not precluded by law.  This 

Commission has already authorized the residential rate changes permitted by these provisions of 

law for 2010 via D.09-12-048, and that decision also established the methodology by which 

PG&E and the other utilities may increase 130% of baseline rates in future years.  Thus, PG&E 

has already exhausted its opportunity to adjust its residential rates pursuant to Sections 

739.1(b)(2) and 739.9(a), and no further increases beyond those authorized by D.09-12-048 are 

permissible.    



 

2

 

II.  ARGUMENT 

 

A.   PG&E’S CUSTOMER CHARGE PROPOSAL IS CONTRARY TO THE 
PROCESS ESTABLISHED BY THE COMMISSION FOR AUTHORIZING 
FUTURE RATE INCREASES FOR 130% OF BASELINE RATES. 

 
 PG&E proposes a fixed customer charge of $2.40 for CARE customers, and a fixed 

customer charge of $3.00 for non-CARE customers.1  However, D.09-12-048 has already 

established the process, pursuant to Senate Bill 695, for making adjustments to 130% of baseline 

residential rates going into effect on January 1, 2010 and thereafter.  That decision requires Tier 

2 advice letters filed “no later than November 15th of the year prior to when rates are to change.”2  

Thus, PG&E has already proposed, and the Commission has already authorized, both an increase 

to PG&E’s 130% of baseline rates effective January 2010 and the methodology for determining 

future increases.  PG&E’s customer charge proposal amounts to an attempt to implement a 

second rate increase for 130% of baseline customers beyond that authorized by D.09-12-048, 

which already approved the maximum increase allowed by law.   

B.   THE PROVISIONS OF SB 695 LIMIT INCREASES TO 130% OF 
BASELINE RATES TO THE PERCENTAGE DETERMINED BY THE SECTION 
739.9(a) FORMULA 

. 
Among other things, SB 695 added Sections 739.1(b)(2) and Section 739.9(a) to the 

Public Utilities Code.  Those provisions state as follows:   

739.1(b)(2)  The commission may, subject to the limitation in paragraph (4), increase the 
rates in effect for CARE program participants for electricity usage up to 130 percent of 
baseline quantities by the annual percentage increase in benefits under the CalWORKs 

                                                        
1 Application of PG&E to Revise Its Electric Marginal Costs, Revenue Allocation, and Rate Design, et al., March 
22, 2010, at 4. 
2 D.09-12-048 at 1. 
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program as authorized by the Legislature for the fiscal year in which the rate increase 
would take effect, but not to exceed 3 percent per year. 
 
739.9(a)  The commission may, subject to the limitation in subdivision (b), increase the 
rates charged residential customers for electricity usage up to 130 percent of the baseline 
quantities, as defined in Section 739, by the annual percentage change in the Consumer 
Price Index from the prior year plus 1 percent, but not less than 3 percent and not more 
than 5 percent per year. For purposes of this subdivision, the annual percentage change in 
the Consumer Price Index shall be calculated using the same formula that was used to 
determine the annual Social Security Cost of Living Adjustment on January 1, 2008. This 
subdivision shall become inoperative on January 1, 2019, unless a later enacted statute 
deletes or extends that date. 

At the same time that it enacted these new provisions of law, the Legislature repealed the 

portion of Water Code Section 80110, adopted as part of AB 1X in January 2001, that had 

previously barred any increases for 130% of baseline rates.  That language had provided that: 

80110(e)  In no case shall the commission increase the electricity charges in effect on the 
date that the act that adds this section becomes effective for residential customers for 
existing baseline quantities or usage by those customers of up to 130 percent of existing 
baseline quantities, until such time as the department has recovered the costs of power it 
has procured for the electrical corporation’s retail end-use customers as provided in this 
division. 

Thus, through SB 695 the Legislature removed the absolute ban on increases to 130% of 

baseline rates enacted as part of AB 1X, and instead allowed certain rate increases, subject to 

very clear limitations.  PG&E’s customer charge proposal would eviscerate those limitations and 

render them completely meaningless.   

PG&E’s proposal is subject to the limits contained in Public Utilities Code sections 

739.9(a) and (b).3  Section 739.9(a) allows increases in rates for residential customers for up to 

130% of baseline quantities subject to a floor and a ceiling.  A rate increase cannot exceed the 

annual percentage change in the Consumer Price Index “from the prior year plus 1 percent.”  

However, the increase must also be not less than 3 percent and not more than 5 percent per year.   
                                                        
3 As dictated by D.09-12-048, future annual residential rate changes must be guided by the “methodologies for 
measuring the applicable amounts of rate adjustments”. 
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In addition, Section 739.9(b) also limits residential baseline rates to no more than 90 percent of 

the system average rate:   

739.9(b)  The rates charged residential customers for electricity usage up to the baseline 
quantities, including any customer charge revenues, shall not exceed 90 percent of the 
system average rate prior to January 1, 2019, and may not exceed 92.5 percent after that 
date. For purposes of this subdivision, the system average rate shall be determined by 
dividing the electrical corporation’s total revenue requirements for bundled service 
customers by the adopted forecast of total bundled service sales.4 

As noted earlier, PG&E has already been granted an increase to 130% of baseline rates 

beginning January 2010.   While rejecting PG&E’s request for a five percent increase, the ceiling 

described in Section 739.9(a), the Commission approved a three percent rate increase for PG&E 

effective January 2010.  Knowing full well that additional rate adjustments for 2010 would run 

up against the rate increase cap already set this time around (3%)5, PG&E attempts to argue that 

the customer charge it is now proposing would not be subject to the consumer price index (3 

percent to 5 percent) rate increase limits.  The company’s dubious logic in support of this second 

bite at the apple must fail.   

PG&E has essentially tried to carve a distinction out of thin air, by pointing to the 

absence of any mention of the “customer charge” in the formulas set forth in Section 739.9(a) 

while noting that such charges are specifically mentioned in Section 739.9(b).  Yet PG&E 

ignores the most plausible reason for the differing terminology – Section 739.9(a) allows a 3 to 5 

percent increase in 130% of baseline rates in any given year, and that section specifically defines 

how the allowed percentage change is to be calculated.  Since PG&E currently has no customer 

charge, a zero charge increased by three percent is still zero.  On the other hand, Section 739.9(b) 

limits the baseline rate to 90 percent of the system average rate, but places no restriction on rates 

                                                        
4  Section 739.9(a), (b) 
5  D.09-12-048 at 5, 17. 
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for Tier 2, which applies to usage between the baseline quantity and 130% of the baseline 

quantity.  Because Section 739.9(b) requires the calculation of the percentage relationship 

between baseline rates and system average rates, it necessarily describes how both the numerator 

and the denominator of the calculation are to be determined.  Customer charges are specifically 

mentioned in this context – to indicate that revenues from any such charge are to be included in 

the numerator.  In contrast, because Section 739.9(a) requires only the application of a specific 

percentage increase to existing rates, there was no need to mention customer charges specifically 

in that language. 

PG&E’s claim that different “cost terms” suggest that the Legislature intended “the 

limitations to be based on different cost elements” glosses over the plain meaning of the statute’s 

provisions, that, in fact, the Legislature sought not only to limit percentage rate increases, but 

also to restrain the differential between baseline rates and system average rates.  It does not 

follow that rates under these limiting provisions include “customer charges” while “rate 

increases” (that have the potential to raise overall residential rates) would never include 

“customer charges.”  Clearly, under rules of statutory interpretation, if the Legislature had 

intended to exclude “customer charges” from the restrictions in Section 739.9(a), it could easily 

have stated such an exception explicitly.   

Further, the distinction that PG&E is attempting to draw would make no sense from a 

policy standpoint.  In removing the absolute ban on rate increases for 130% of baseline rates, the 

Legislature via Section 739.9(a) specifically limited the percentage of increase that would be 

allowed in any given year to 3 to 5 percent.  But such increases also must not allow the baseline 

rate to exceed 90% of the system average rate.  If customer charges were not counted as part of 

the 3 to 5 percent, Section 739.9(a) would be rendered virtually meaningless, because unlimited 
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increases in the customer charge, plus 3 to 5 percent increases to the baseline volumetric rate, 

could bring the rate up to the 90% limit in Section 739.9(b) in the very first year.  Thus, if 

customer charges were NOT covered by 739.9(a), that section would be rendered effectively null 

and void, and only the 90% of system average rate limitation in 739.9(b) would have any real 

meaning.   

C.   PG&E’S PROPOSAL FLOUTS THE COMMISSION’S LONG-STANDING 
TREATMENT OF CUSTOMER CHARGES AS A COMPONENT OF THE 
BASELINE RATE 

PG&E’s claim that “customer charges” are somehow independent of baseline rates is 

contrary to this Commission’s long-standing interpretation of what constitutes “rates,” as well as 

how customer charges have been treated in the context of authorizing rate adjustments.  As 

TURN explained in its April 26th Protest to PG&E’s Application, the Commission has “very 

consistently determined that customer charge revenues must be included in calculating the 

baseline rate.”   

This long-standing recognition that customer charges are a component of the baseline6 

rate was referenced at least as early as 1979:  Decision 91107 stated that “[a]s the customer 

charge is an integral component of the lifeline charge, an increase in the customer charge is a 

disguised form of an increase in the lifeline rates.”7  Again in 1980 the Commission stated, “[w]e 

fail to see how doubling the customer charge produces an inexpensive lifeline rate – since the 

customer charge is part of the lifeline.”8  Decision 85-04-110, modifying Decision 84-12-066 in 

Southern California Gas Company’s rate adjustment application, ordered that customer charge 

                                                        
6  The first tier of the residential rate structure was originally called “lifeline” but the terminology was later changed 
to “baseline.” 
7 See D.91107 at pp. 143-44. 
8  4 CPUC 2d 725, 824 (Dec. 5, 1980). 
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revenues be included in recalculating the baseline rate (at 85% of the system average rate).  That 

decision, moreover, noted that despite the absence of any mention of a “customer charge” in 

section 739 (or its predecessor), there had been a “long-standing practice” by the Commission to 

“include revenues from customer charges in calculation of lifeline rates.”9  Furthermore, in an 

Order Modifying a Decision on realignment of the residential rate structure, the Commission in 

1988 stated that under Section 739, “revenues from any customer charge must, as a matter of 

law, be included in the baseline rate.”10  Applying this precept, the Commission found that the 

proposed customer charge would have violated Section 739(c)’s mandate that residential rates be 

inverted.11  

More recently, the Commission addressed this very issue again in Southern California 

Gas Company’s (SoCalGas) application to revise its rates for August 1999.12  SoCalGas 

proposed to increase a $5 customer charge to $7 for most customers, to narrow the differential 

between Tiers I and II, and reduce baseline quantities.  The Commission rejected SoCalGas’s 

1999 customer charge proposal because it would have violated Section 739.7 of the Public 

Utilities Code, which requires an inverted rate structure for residential rates.  Moreover, the 

Commission used a “composite tier differential approach” in which customer charges are 

“considered part of the Tier I, or baseline, rate for the purpose of calculating tier differentials.”  

The Commission’s rejection of SoCalGas’s proposal parallels the legal and legislative context of 

PG&E’s customer charge proposal in this case.   

                                                        
9  D. 85-04-110 (April 17, 1985, as amended May 1985) at *2.  
10  D.89-01-055 at p.1 (Mimeo). 
11  Id. 
12  See D.00-04-060. 
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In the past, the Commission has employed the composite approach to ensure that 

residential rates comply with the statutory directive to “establish an appropriate gradual 

differential” between the baseline rate and the rate applicable to the next tier of electricity usage.  

In response to TURN’s protest (highlighting the illegality of its proposal under California 

law), PG&E contended that “baseline quantities” in Subsection 739.9(a) do not include customer 

charge revenues because that charge is not explicitly mentioned there as it is in subsection (b).  

PG&E provides no further legal or historical support for its interpretation.  Not surprisingly, the 

customer charge proposal ($2.40 for CARE customers and $3.00 for non-CARE customers) 

would cause the increase in residential rates up to 130 percent of baseline quantities to surpass 

the 3 percent ceiling set by the Commission in December 2009.  For example, a PG&E non-

CARE customer with a baseline amount of 300 kwh per month who consumed just that amount 

in a given month would face a bill of $35.63 under 2010 rates (11.877 cents/ kwh), but $38.63 in 

2011 ($35.63 plus $3.00 customer charge).13  For purposes of assessing compliance with Section 

739.9(b), the effective rate is 12.877 cents/kwh, an increase of approximately 8.4%.  The 

relevant statutory language, combined with the Commission’s long-standing interpretation of 

similar language to require inclusion of customer change revenues in the determination of 

baseline rates, renders the customer charge impermissible under Section 739 and 739.9. 

 As ample legal precedent and statutory intent demonstrate, a customer charge is a 

component of baseline residential rates.  In the past, this Commission has invoked a principle of 

statutory interpretation which states that if a statutory amendment is silent as to “long-standing 

administrative construction or practice,” it implies legislative approval of the practice and limits 

                                                        
13  PG&E Ex. 1, p. 3-4, Table 3-2. 
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changes to that practice.14  As discussed in D.85-04-110, the Legislature has, over the years, 

amended the lifeline/baseline statute on several occasions without altering this Commission’s 

consistent practice of including any customer charges in the calculation of baseline rates.15  

Under this rule of statutory construction, when the legislature has the opportunity to -- but does 

not --amend a provision that has already been construed, the Legislature is presumed to have 

known of and acceded to the previous construction.16 

D.   PG&E’S PROPOSAL PRODUCES A TIER DIFFERENTIAL OF LESS 
THAN 10% AND THUS FAILS TO COMPLY WITH SECTION 739.7. 

Section 739.7 directs the Commission to “retain an appropriate inverted rate structure.”  

The current version of Section 739.7 went into effect on January 1, 1993.  In D.93-06-087, the 

Commission had its first opportunity to interpret the statute.  In that proceeding (Phase 2 of a 

previous PG&E GRC), the utility had proposed a customer charge for residential customers.  

One of the questions the Commission addressed was what level of tier differential is necessary to 

to provide the “appropriate inverted rate structure” called for in the statute.  The response was 

that the differential must be greater than 10%: 

[I]f there is to be a meaningful inverted rate structure . . . the 
differential must be visible to ratepayers.  Clearly a 1.0% 
differential would be insignificant and therefore inappropriate 
under §739.7.  In our judgment, reducing the differential even to 
10% moves too close to the point where there is an inadequate 
difference.  On that basis we conclude that a 10% differential fails 
to fulfil[l] the legislative mandate.17 

                                                        
14 D. 94-01-027, in Application No. 91-11-036, 1994 Cal. PUC LEXIS 44 at *2. 
15  D.85-04-110, alluding to legislative silence on the subject of including customer charge revenues in calculating 
lifeline rates, the Commission concluded that the “Legislature knew of our practice and, by saying nothing to the 
contrary, intended for it to continue,” 1985 Cal. PUC LEXIS 256, *2. 
16  Grahm v. Superior Court, 34 Cal. Rptr. 3d 270 (Cal. App. 2d Dist. 2005), as modified, (Sept. 28, 2005).   
 
17 D.93-06-087, 1993 Cal. PUC LEXIS 344, *85-86. 
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Thus if PG&E’s proposed rates and residential customer charge result in a composite tier 

differential of less than 10% for Tiers 1 and 2, the proposed customer charge runs afoul of 

Section 739.7 for the same reasons addressed in D.93-06-087.  

Comparing PG&E’s proposed Tier 1 volumetric rate with its proposed Tier 2 rate yields a 

tier differential of approximately 14%.18  For PG&E’s largest baseline allowance (Territory W, 

at 18.5 kwh/day proposed), the monthly baseline allowance is 555 kwh/month, which would 

produce a monthly bill of $65.91 ($0.11877 X 555).  If a $3.00 monthly customer charge is 

added to the calculation, the monthly bill for the same usage increases to $68.91, or an effective 

Tier 1 rate of 12.42 cents per kwh.  The differential between a Tier 1 rate of 12.42 cents and a 

Tier 2 rate of 13.502 cents is approximately 9%.19 

The problem is even greater where the baseline allowance is smaller.    For the smallest 

baseline allowance (Territories Q and T, at 7.5 kwh/day proposed), the monthly baseline 

allowance is 225 kw-hrs/month, producing a total baseline bill of $26.72 when calculated at the 

Tier 1 rate.  The $3.00 customer charge creates a higher bill of $29.72 for that same level of 

usage, with an average composite rate of 13.2 cents and a tier differential of less than 3%.20 

The fact that there were two residential rate tiers in 1993 where there are five today (and 

three under PG&E’s proposal) does not change the analysis of whether the differential between 

Tier 1 and Tier 2 rates passes muster under Section 739.7.  For the substantial number of PG&E 

customers whose electricity consumption in a given month does not trigger Tier 3 (or higher) 

rates, the Tier 2 rate is what determines whether Section 739.7 compliance has been achieved.  

                                                        
18 (13.502 cents – 11.877 cents)/11.877 cents X 100 = 13.7%. 
19 (13.502 cents – 12.42 cents)/12.42 cents X 100 = 8.7%. 
20 (13.502 cents – 13.2 cents)/13.2 cents X 100 = 2.3%. 
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Therefore, the Commission should conclude that the customer charge that PG&E 

proposes for its residential customers would produce residential rates that fail to comply with 

Section 739.7, consistent with the agency’s decision interpreting the same statute under virtually 

identical circumstances a few months after the current statutory language was enacted. 

III.   CONCLUSION 

 
 PG&E’s proposed interpretations of Sections 739.9(a) and (b) attempt to replace the plain 

meaning and intent of SB 695 with absurdly self-serving uses of customer “rate” terminology.  

PG&E’s proposed carve-out of the customer charge clearly contradicts long-established 

Commission precedent holding customer charges to be a component of baseline rates.   By 

making this proposal, PG&E is asking Commission to turn its back on current law, established 

precedent and consistent policy.  The Commission therefore should strike all portions of PG&E’s 

March 2010 application and testimony pertaining to the customer charge proposal:  (1) page 4 of 

Application, “introduction of a modest customer charge for all residential customers, $2.40 for 

California Alternative Rates for Energy (CARE) customers, and $3.00 for non-CARE customers, 

bringing residential charges more into line with charges applicable to other customer classes”; 

(2) PG&E Testimony page 3-1 lines 18-20; (3) PG&E Testimony page 3-2 line 11; and (4) 

PG&E Testimony page 3-10 and 3-11.   
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   Respectfully submitted, 

THE UTILITY REFORM NETWORK 

 
    
 
      By:  ______/S/ Marybelle Ang______ 
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