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Pacific Bell Telephone Company d/b/a AT&T California (U-1001-C); AT&T 

Communications of California, Inc. (U-5002-C); TCG San Francisco (U-5454-C); TCG Los 

Angeles, Inc. (U-5462-C); TCG San Diego (U-5389-C); and AT&T Mobility LLC1 (hereinafter, 

collectively, “AT&T”); and the California Cable and Telecommunications Association 

(“CCTA”), pursuant to Rule of Practice and Procedure 2.6, hereby respond to and protest the 

Joint Amended Application of Southern California Edison Company (U 338-E), Pacific 

Gas and Electric Company (U 39-M), San Diego Gas & Electric Company (U 902-M), and 

Southern California Gas Company (U 904-G), filed August 10, 2010 (hereinafter, “Amended 

Application”).   

RESPONSE 

AT&T and CCTA support the proposed to deferral of consideration of liability 

limitations.  In their Amended Application, Joint Applicants2 address the issue of civil liability 

limitation as follows: 

The [Joint Applicants] support a proceeding to evaluate what action the 
Commission should take to limit the [Joint Applicants’] (and consequently 
customers’) civil liability.  But in order to avoid undue delay in addressing the 
current risk posed by the [Joint Applicants’] inability to procure sufficient 
insurance, and in order to give other regulated entities an opportunity to 
participate in the proceedings, the [Joint Applicants] recommend that the 
Commission consider this issue in a second phase of this proceeding after 
resolution of cost recovery issues.3 

AT&T and CCTA concur with Joint Applicants in recommending that any limitations on civil 

liability be addressed in a second phase of this proceeding.  Any such limitations may have 

                                                           
1 New Cingular Wireless PCS, LLC (U-3060-C); Cagal Cellular Communications Corporation (U-3021-

C); Santa Barbara Cellular Systems, Ltd. (U-3015-C); and Visalia Cellular Telephone Company (U-3014-C), d/b/a 
AT&T Mobility LLC. 

2 Southern California Edison Company (U 338-E), Pacific Gas and Electric Company (U 39-M), San 
Diego Gas & Electric Company (U 902-M), and Southern California Gas Company (U 904-G), collectively. 

3 Amended Application, p. 12. 
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wide-ranging consequences, which must be carefully considered with full participation by 

entities potentially affected.  For example, limiting the liability of one company, or group of 

companies, may cause a shift in potential liability to other companies.  If and when any 

limitation on civil liability is proposed, AT&T and CCTA plan to carefully review the proposal 

and comment as appropriate.   

PROTEST 

 It appears the Amended Application would allow, and perhaps even encourage, Joint 

Applicants to pursue unreasonable litigation and recover unreasonable litigation costs from 

ratepayers.  To the extent this is true, AT&T and CCTA protest the Amended Application. 

 The Amended Application requests the recovery from ratepayers of “uninsured Claims 

and Defense costs,”4 with certain exceptions,5 “without reasonableness review.”6  “Defense 

Costs” are defined as “outside legal expenses incurred by a [Joint Applicant] arising out of a 

Wildfire.”7  Thus, “Defense Costs,” as defined, would include not just costs to defend Joint 

Applicants from lawsuits, but also attorneys’ fees spent by Joint Applicants to pursue any 

lawsuits “arising out of a Wildfire” against third parties.  Moreover, Joint Applicants would be 

allowed to retain a portion of any recovery from third parties,8 and thus would have an incentive 

to pursue third parties.   

Because Joint Applicants’ litigation costs would be recoverable “without reasonableness 

review,” the proposal could be used to fund unreasonable and unmeritorious legal action against 
                                                           

4 Amended And Restated Testimony In Support Of Joint Amended Application For Authority To Establish 
A Wildfire Expense Balancing Account To Record For Future Recovery Wildfire-Related Costs, p. 9, line 15 (Aug. 
10, 2010) (hereinafter Amended Testimony). 

5 Amended Testimony, pp. 27-32. 
6 Amended Testimony, p. 32, line 12. 
7 Amended Testimony, p. 9, fn. 12. 
8 Amended Testimony, p. 28, lines 11-15. 
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third parties, including other utilities, communications companies who share joint use poles 

(such as AT&T and CCTA), local governments, and even individuals.  AT&T and CCTA do not 

object to providing Joint Applicants a reasonable incentive to pursue third party claims.  

However, when the incentive is coupled with the ability to recover even unreasonable litigation 

expenses, it is likely to promote frivolous and unfounded litigation.  It would distort the care 

Joint Applicants must exercise in determining whether third party claims or litigation should be 

pursued in the first place and, if so, the extent to which they should be pursued.  These issues are 

significant to AT&T and CCTA as joint owners and tenants of the Joint Applicants on joint use 

poles.  The issues are complex and contestable, possibly warranting evidentiary hearings.    

AT&T and CCTA urge the Commission to carefully examine the checks and balances 

that should be put in place to ensure Joint Applicants do not pursue unreasonable third party 

claims at ratepayers’ expense.  For these reasons, AT&T and CCTA request that approval of 

Joint Applicants’ proposal, if granted, be conditioned on elimination of all inappropriate and 

harmful incentives inherent in the Amended Application for litigation of non-meritorious claims 

and other inappropriate forms of recovery against third parties. 

Respectfully submitted, 

_________/s/____________  
Jerome F. Candelaria 

David J. Miller California Cable & 
AT&T Services Legal Department Telecommunications Association 
525 Market Street, Room 2018 1001 K Street 2nd Floor 
San Francisco, CA 94105 Sacramento, CA 95814 
Tel:  (415) 778-1393 Tel: 916/446.7732 
Fax: (281) 664-9478 Fax: 916/446.1605 
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CERTIFICATE OF SERVICE 

 

I hereby certify that I have this day caused a copy of the foregoing document, 

“PROTEST OF AT&T AND CCTA TO JOINT AMENDED APPLICATION OF 

SOUTHERN CALIFORNIA EDISON COMPANY (U 338-E), PACIFIC GAS AND 

ELECTRIC COMPANY (U 39-M), SAN DIEGO GAS & ELECTRIC COMPANY (U 

902-M), AND SOUTHERN CALIFORNIA GAS COMPANY (U 904-G)” by electronic 

mail and/or hand delivery to all persons on the current Service List. 

 Executed at San Francisco, California on the 8th day of September 2010. 

        

 

        /s/    
       Linda Cheng 
       AT&T Services, Inc. 
       525 Market Street, 20th Floor 
       San Francisco, CA  94105 
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