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PROTEST OF LANDWATCH MONTEREY COUNTY TO THE APPLICATION
OF CALIFORNIA-AMERICAN WATER COMPANY (U 210 W) FOR
APPROVAL OF THE MONTEREY PENINSULA WATER SUPPLY PROJECT
AND AUTHORIZATION TO RECOVER ALL PRESENT AND FUTURE COSTS
IN RATES

I. INTRODUCTION

Pursuant to Rule 2.6 of the California Public Utility Commission’s
(“Commission”) Rules of Practice and Procedure, LandWatch Monterey County
(“LandWatch”) files this protest to Application 12-04-019 of the California-American
Water Company (“Cal-Am”) for approval of the Monterey Peninsula Water Supply
Project (“Project”) and authorization to include associated costs in rates.

LandWatch understands that a solution to the Monterey Peninsula water supply
problem is required in light of State Water Resources Control Board (“SWRCB”’) Order
95-10. LandWatch’s goals are consistent with the objectives and criteria adopted by the
Commission in its response to AB 1182, including provision of a timely solution that will
minimize environmental harm; minimize rate impacts; and ensure a legal, sustainable,

drought-resistant water supply. LandWatch believes that these goals also require



provisions for strong and continuing public governance and a public-private partnership
to implement the solution.

LandWatch appreciates that Cal-Am has recognized that the Regional Project
approved in D.10-12-016 is not viable and has taken the initiative to propose another
technical solution. However, LandWatch intends to evaluate Cal-Am’s proposal and the
multiple requests it has made in the Application in order to ensure that the announced
goals of the Comnission and LandWatch are met. LandWatch has identified a number of
areas of concern in the Application that require further investigation. Thus, LandWatch
agrees that the Commission should schedule both public participation and evidentiary

hearings for this proceeding.

II. BACKGROUND

On April 23,2012 Cal-Am filed A.12-040109 seeking a Certificate of Public
Convenience and necessity to authorize the Project, which would include one or two
structural elements, based on Cal-Am’s future election. Cal-Am would participate in the
Monterey Peninsula Groundwater Replenishment Project (“GWR?”), a joint project
between the Monterey Peninsula Regional Water Pollution Control Agency and the
Monterey Peninsula Water Management District, but only if Cal-Am independently
determined that the GWR were viable by year-end 2014. Meanwhile, Cal-Am would be
authorized to construct and operate either a 9 MGD or a 5.4 MGD capacity desalination
facility at the North Marina location, with the capacity depending on Cal-Am’s future
decision whether the GWR were viable. Cal-Am also seeks to recover its costs in rates,
promising that financing costs will be kept low primarily by the use of a rate surcharge
and State Revolving Fund financing.

LandWatch is a California non-profit public benefit corporation founded in 1997.
LandWatch’s organizational purpose is to promote sound land use planning and
legislation at the city, county, and regional levels, to combat urban sprawl, and to
promote livability in the region’s cities and towns, through public policy development,
advocacy, and education. LandWatch is dedicated to preserving economic vitality, high

agricultural productivity, and environmental health in Monterey County by encouraging



effective public participation in the land use planning process. Approximately 64 % of
LandWatch’s members are customers of California-American Water Company in
Monterey County. LandWatch actively participated in the environmental review of the
Coastal Water Project, providing at least five comment letters from 2005 to 2009. In
2009, LandWatch participated in the development of an alternative to the Coastal Water
Project called the Hybrid Regional Plan. LandWatch recently participated in updating
the Hybrid Regional Plan.

ITII. ISSUES

The Application seeks approval for a new alternative to implement the plan required
by AB 1182, which is intended to supply existing demand. LandWatch has identified a

number of issues that should be addressed in the proceedings.

ENVIRONMENTAL REVIEW PROCESS: As it did in A.04-09-019, the
Commission should plan to certify a new environmental document under CEQA before it
deliberates on the choice of alternative. A final environmental document should be
available to inform discussion of the Project’s environmental constraints before testimony
is taken.

Even if CEQA mandated only a Subsequent Environmental Impact Report (“SEIR™)
to the Coastal Water Project (“CWP”) EIR, the Commission must also comply with its
independent obligation to consider environmental effects under Public Utility Code
section 1002(a)(4). Thus, the scope of the environmental review cannot and should not
be limited to the few issues identified in the Application, especially if the basis of that

limitation is a narrow reading of CEQA’s requirements for an SEIR.

SCOPE OF ENVIRONMENTAL REVIEW: The following issues should be
addressed in the Commission’s environmental review:
e Alternatives to Cal-Am’s proposal: Newly available information indicates that
the CWP EIR overstated demand. The new demand information indicates that a

smaller project is feasible, which would reduce impacts and minimize rate



impacts. To ensure that the smallest possible project is evaluated, Project
objectives should be reformulated to ensure that the Project is intended only to
address existing demand, based on current information, and net of other likely
water supply projects. Furthermore, additional supply projects are now under
review, including the “People’s Desalination Project.” Feasible alternative supply
projects should be evaluated.

Growth inducement: Newly available information on existing demand and water
supply projects suggests that the Project as proposed may actually contribute to an
oversupply of water. For example, multiple desalination projects in the region
may be constructed. Furthermore, as the Project is proposed, Cal-Am may
proceed with a 9 MGD desalination project even though the GWR project is
actually implemented. This requires a new analysis of induced growth,
particularly since the CWP EIR concluded that there would be no induced growth
from the North Marina desalination alternative.

Brine disposal: The feasibility of, and impacts from, the proposed brine disposal
facility must be evaluated in light of current information, including changes to the
proposed Project and the availability of dilution wastewater in the face of new
demands for that wastewater. The discussion must address the State Water
Resources Control Board non-degradation policy and the public health impacts of
the potential conflicts with sewage disposal. The discussion must explain how the
MRWPCA outfall could be made available in light of its agreement with MCWD
regarding use of the outfall.

Impacts to groundwater: Groundwater pumping may result in impacts to overlier
water rights, agriculture, North County groundwater users, and urban users.
Impacts may occur through locally depressed water levels, increased salt water
intrusion, and depletion of up-gradient North County groundwater sources. The
discussion should evaluate consistency with adopted plans dedicating local
groundwater to agriculture.

Threats to special status species: New terrestrial species will be affected at the
proposed site and at new linear facilities. Ocean species may be affected by brine

disposal and loss of freshwater seeping.



e Impacts related to contingent water supply: Whether dictated by Monterey
County Ordinances section 10.72.020 or merely by prudence, the Project will
require some contingent water supply or demand reduction scheme in the event of
likely failures. Impacts such as shortages or impacts to the Carmel River from
unplanned diversions needed to avoid a public health emergency must be

discussed.

MINIMIZATION OF RATE IMPACTS: Potentially enormous rate increases may be
imposed on a small number of Cal-Am customers due to this Project and to several other
applications, including the Carmel River Reroute and San Clemente Dam Removal
Project (A.10-09-018) and the Cal-Am’s general rate case (A.10-07-007). The following
issues must be carefully considered in order to minimize rate impacts:

e The Project should be sized to meet current demand, net of other likely water

supply projects.

e The Project should select the lowest cost components, consistent with
environmental constraints.

e The Project should use the lowest cost financing, which is likely to be available
only through a public-private partnership. Availability of State Revolving Fund
financing to a private project appears to be uncertain and must be verified. Tax-
exempt bond financing through a public agency partner may be less expensive
and more certain. An equivalent mechanism to the proposed Surcharge 2 to fund
a large portion of construction costs on a pay-as-you-go basis (e.g., a pass-through
of that surcharge to a public agency partner) could make this interest-free
construction financing available to a public agency partner and still provide the
graduated rate increase to address rate shock.

e The Project should be publicly financed or entirely financed with debt, to avoid

the cost of an equity return.

PUBLIC PARTNER: The lack of any role for local ratepayers in governance is
problematic. The same policies animating the County’s ordinance banning private

desalination projects should guide the Commission to ensure that there is a public agency



partner. For example, a public partner may insulate the risk of operational disruptions
and public health impacts in the event of Cal-Am bankruptcy. As noted, a public partner
may be required to ensure the lowest cost financing and to minimize rate impacts.
Furthermore, private desalination projects may be inconsistent with California Coastal
Commission policies that concern community control, growth inducement, water
conservation incentives, use of public trust resources, and recourse in the event of
financial failure. The California Public Utility Commission has the authority to mandate
public ownership of the Project under Public Utility Code section 1005(a). If a public
partner is appropriate, the Commission should resolve the CEQA lead agency issues

before certification of an environmental document under CEQA.

COMMITMENT TO GWR: The application includes provisions for Cal-Am to
participate in the planned Monterey Peninsula Groundwater Replenishment Project, but it
allows Cal-Am to decline to participate at its sole discretion — which might be exercised
solely in consideration of investor return. The GWR component is likely to be
environmentally less adverse and even beneficial compared to the desalination
component, and data in the application suggests that rate impacts would be less if GWR
is implemented. Since GWR is proposed as implementation of the AB 1132 plan, and
since the Commission has ratesetting authority over Cal-Am’s use of this water source,
the Commission should not permit Cal-Am to refuse to participate in the GWR project
without a compelling reason. The Commission, not Cal-Am should retain the discretion
to make this determination. And the Commission should ensure that Cal-Am is provided
with all appropriate incentives to ensure the success of the GWR project, including

financial participation and consequences for avoidable failure of the GWR project.

LEGAL AND TECHNICAL IMPEDIMENTS AND TIMING: The Project faces a
number of actual and potential legal hurdles that create risk of litigation and delay. Even
if the legal positions taken by Project proponents are ultimately vindicated in the courts,
delay may compromise the Project financially and result in non-compliance with

SWRCB Order 95-10. Project proponents and the Commission should acknowledge and



address the following legal impediments early in the process, seeking compromise
between potential litigants where appropriate to minimize litigation risk:

e Public ownership requirement: Although CPUC General Counsel has opined
that Monterey County Ordinance section 10.72.030(B) is subject to
preemption, it is not clear that all parties will agree with this analysis. The
existence of this ordinance and the likelihood of litigation may suggest that
the prudent course would be to seek a public partner.

e Export ban: Section 52-21 of the organic act for the Monterey County Water
Resources Agency bans groundwater export. The proposed desalination
Project’s intake wells will draw at least some freshwater from the Salinas
Valley Groundwater basin.

e Water rights: It is not clear how the Project would obtain necessary rights to
appropriate any freshwater from the overdrafted Salinas Valley Groundwater
basin.

e CEQA Lead Agency: If a public agency partner is appropriate, the
Commission should ensure that the correct lead agency certifies a CEQA
document. There is no reason that the Commission cannot retain jurisdiction
over the Project through its jurisdiction over Cal-Am, even if a public agency
partner acts as lead agency under CEQA.

In addition, slant wells are in limited use and may encounter technological problems.
Their use may significantly delay realization of Project objectives. Alternatives to this

approach must be considered.

IV.CATEGORZIATION AND PROPOSED SCHEDULE

LandWatch agrees that the Application is correctly classified as ratesetting.

The proposed schedule does not identify the timing of environmental review. A
completed environmental review, including public comments and responses, is critical to
formulation of mitigation and alternatives, which may constrain the selection and costs of

the options available for evaluation in the formal proceedings. In order to ensure that



environmental considerations are incorporated into the formal proceedings, a final

environmental document should be published before testimony and evidentiary hearings.
V. CONCLUSION

For the reasons stated above, LandWatch protests this application. LandWatch
reserves the right to assert additional issues warranted by information made available

through discovery, testimony, and/or the environmental review.

Dated: May 24, 2012 M. R. WOLFE & ASSOCIATES, P.C.
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