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Pursuant to Rule 16.4 of the Commission’s Rules of Practice and Procedure, NextEra
Energy Resources (‘“NextEra”) hereby petitions the Commission to modify Decision
No. 10-12-048 (“Decision” or “RAM Decision”), as set forth below.

L INTRODUCTION.

NextEra, founded in 1985, is the largest generator of wind and solar power in North
America, with facilities in operation in twenty-six states and Canada.! NextEra currently has
twelve renewable facilities in operation in California, and in accordance with this State’s and the
Commission’s emphasis on renewable resources, particularly with respect to Renewable
Portfolio Standards (RPS) and AB 32, is attempting to expand here. Consistent with established
Commission policy encouraging repowering of existing renewable facilities, NextEra has been in
negotiations with Southern California Edison (“Edison”) for nearly a year and was near to
finalizing five power purchase agreements to repower existing wind Qualifying Facilities
(“QFs”) in the Palm Springs area when the Commission issued the RAM Decision on December
16, 2010. This repowering is expected to triple the annual output at the facility due to the
efficiencies of the new facility.

The RAM Decision creates ambiguity on the ability to negotiate bilaterally an agreement
with a Qualifying Facility or the repowering of Qualifying Facilities. The RAM decision
precludes bilateral negotiations of projects that are 20 MW or smaller except for Commission
approved utility solar PV programs. The decision, however, includes references to the intent of
the Commission to exempt QFs from the prohibition on bilateral agreements. This ambiguity

threatens action on the Palm Springs repower in its current form, which is fully permitted and

! NextEra changed its name from FPL Energy LLC in 2009, and FPL Energy LLC is a party to
this proceeding. Concurrently herewith, we are filing NextEra Energy Resources Application
for Rehearing of Decision No. 10-12-048, dated January 18, 2011.
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ready to start construction in 2011, potentially depriving the state of the benefits of the increased
output of renewable and greenhouse gas-free generation from this resource, which as a repower
presents no development risk.

It is clear that the Commission did not intend in the RAM Decision to alter the “decisions
and obligations” related to “purchases from QFs pursuant to PURPA” or other programs the
Commission has authorized in “prior decisions.” Decision, p. 22, n. 40. It makes no sense for
the RAM Decision to be used as a vehicle to delay or curtail the expansion of viable renewable
projects.

11. NEXTERA IS DEVELOPING A RENEWABLE GREENHOUSE GAS-FREE

RESOURCE THAT BUT FOR THE AMBIGUITY CREATED BY THE RAM
DECISION WOULD BE OPERATIONAL IN 2011.

NextEra’s Palm Springs wind facility has five Standard Offer No. 4 QF contracts with
Edison that expire between 2014-2018. NextEra plans to replace the existing 49.2 MW facility
with a new 49.5 MW facility that will produce more energy as a result of advanced technology
and increased efficiency from new wind turbines. While the new facility is 49.5 MW, it is split
between five contracts of roughly 10 MW each. The energy production associated with the
existing facility (56,000 MWH) will be priced at the existing QF contract price through the
expiration of the contracts, at which point it will be replaced with a competitive market price. In
the interim, before the initial contracts expire, the incremental increase in energy production
resulting from the repower, over 110,000 MWH, will be priced at the competitive market price.
Once the final QF contract expires the output from the entire facility will be under the

competitive market price. The term of this transaction is twenty years.

The interconnection studies for the new equipment are scheduled to be complete in

March, the Power Purchase Agreements (“PPAs”) are nearly final, and but for the impact on
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negotiations created by the ambiguity of the RAM Decision, the project is scheduled to be
operational in the fourth quarter of 2011. NextEra intends to begin construction as soon as the
PPAs are executed.

1.  THE COMMISSION SHOULD CONTINUE TO ENCOURAGE REPOWERING IN

ACCORDANCE WITH THE UNIQUE BENEFITS OF REPOWERINGS AND
LONGSTANDING COMMISSION PRECEDENT.

This commercial construct of NextEra’s Palm Springs wind facility is representative of
the complexity of repowering old QF facilities. Bringing these facilities and vintage agreements
into the modern renewable procurement construct often requires very site specific considerations
and nuanced negotiations. These projects do not fit with a standardized procurement approach
such as the one developed under the RAM decision, which is why the Commission has long held
that repowering of old wind facilities can be conducted through bilateral contract negotiations.
Consistent with longstanding Commission policy, NextEra believes that it was the Commission’s
intent to exempt QFs and repowers from the RAM decision.

Since 2003 the Commission has had an explicit policy to encourage the repowering of old
wind facilities:

“[TThe repowering of existing wind facilities in prime locations is a
common-sense approach to increasing procurement of renewable energy,
with costs that should be lower than for new greenfield projects. Order
Initiating Implementation of the Senate Bill 1078 Renewable Portfolio
Standard Program, D.03-06-071, Mimeo Op. p. 58 (June 19, 2003).

In 2005 the Commission reinforced the Commission’s policy with regard to repowering,
clearly acknowledging the value of allowing bilateral negotiations for repowering projects,
stating:

“The high ranking given to biofuels pushes wind repowering down to third
on PG&E’s list, although PG&E concedes that repowering would be
efficient and effective. The Altamont Pass Wind Resource Area (Altamont
Pass) is in PG&E’s service territory. It is currently providing electricity to

PG&E’s customers and is well-understood. Here, the ranking is more than
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merely illustrative. For resources that bid into an RPS solicitation, a
utility’s low planning ranking of a particular resource would not be
allowed to interfere with the least cost/best fit analysis of the bid. But
repowering contracts may be bilaterally negotiated rather than bid into a
solicitation, as PG&E notes in its plan. If the utility’s internal planning
downgrades repowering, it could have a negative impact on the utility’s
pursuit of repowering opportunities.” Interim Opinion Approving Long-
Term Renewables Portfolio Standard Plans, D.05-10-014, Mimeo Op.
p. 16 (October 6, 2005)(footnote omitted).?

While the RAM Decision provides that projects smaller than 20 MW may no longer use
bilateral negotiations, it also provides exemptions for other Commission approved programs and
purchases from QF contracts. It is worth noting that despite the Commission’s policy of
encouraging repowering of old QF facilities, there have been relatively few repowers submitted
for Commission approval to date in large part due to the complexity associated with legacy
agreements and facilities. The Commission’s explicit finding that repowering projects can be
negotiated bilaterally rather than bid into a competitive solicitation, which has long been the
Commission’s preference, recognizes that the legacy issues surrounding old QF facilities make
these projects poor candidates for standardized processes. Given Commission precedent, its
policy regarding repowers and QFs, the Commission should modify the Decision as requested
herein to enable the development of the Palm Springs facility in 2011 by explicitly permitting
bilateral negotiations for QFs and QF repowers.

IV.  THE COMMISSION SHOULD MODIFY THE DECISION TO AUTHORIZE THE

DIRECTOR OF THE ENERGY DIVISION BY RESOLUTION TO IDENTIFY
RENEWABLE PROJECTS NOT SUBJECT TO THE RAM DECISION OR EXEMPT.

The RAM Decision, as the Commission states, is to be the “primary procurement
vehicle” for projects in its size range “[g]oing forward.” Decision, p. 3. The RAM Decision is,

however, equally clear that it is not meant to preempt or supersede other Commission-authorized

2 In the omitted footnote 12, the Commission stated that “bilateral repowering contracts” which
do not use PGC funds can be “presented by advice letter.” /d.
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programs. Thus, for example, the Decision states that “projects may still participate in other
Commission authorized programs such as the annual RPS solicitations ... ” Id. And again, the
Decision states that “nothing in this decision alters the decisions and obligations related to ...
purchases from QFs pursuant to PURPA, or other programs the Commission has authorized in
prior decisions ... ” Decision, p. 22, n. 40.°

Moditying the Decision as NextEra requests will avoid delays in valid renewable projects
and avoid further litigation at the Commission over these issues. NextEra’s proposed
modifications to the Decision are set forth in Exhibit A hereto.

V. CONCLUSION.

For the reasons stated above, NextEra respectfully submits that the Commission should
modify Decision No. 10-12-048 as requested. The RAM Decision should not provide a vehicle
to delay expansion of existing renewable facilities that it is Commission policy to promote.

Dated: January 18, 2011

Respectfully submitted,

By /S/ Michael S. Hindus

MICHAEL H. HINDUS

JAMES B. YOUNG

PILLSBURY WINTHROP SHAW PITTMAN LLP
50 Fremont Street

Post Office Box 7880

San Francisco, CA 94120-7880

Telephone: (415) 983-1000

Facsimile: (415) 983-1200

Attorneys for NextEra Energy Resources

3 The Decision states that “RAM is not a QF program.” Decision, p. 73.

-6-

PETITION FOR MODIFICATION OF DECISION NO 10-12-048 (8).DOC



EXHIBIT A

NextEra’s proposed specific wording to carry out the requested modification:

Repowering of old wind facilities does not lend itself to standardized procurement
mechanisms and the Commission permits bilateral negotiations consistent with established
policy encouraging the repowering of existing renewable facilities.

Negotiations with repowering QF facilities are an exemption from the prohibition on
bilateral contracting in the RAM decision.

Nothing in this RAM Decision should apply to contracts with facilities that qualify as
small power producers pursuant to PURPA and 18 CFR 292.201 et seq. The IOUs are permitted

to continue bilateral negotiations with QFs under 20MW.
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VERIFICATION

I am the Director of West Market Affairs for NextEra Energy Resources and am
authorized to make this verification on the its behalf. I am informed and believe that the matters
stated in the foregoing pleading are true.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 18" day of January, 2011, at El Cerrito, California

/S/ Kerry Hattevik

By: Kerry Hattevik
NextEra Energy Resources
829 Arlington Boulevard

El Cerrito, CA 94530
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CERTIFICATE OF SERVICE

I, Thomas E. Morgan, do hereby certify that I caused a true copy of NEXTERA ENERGY
RESOURCES PETITION FOR MODIFICATION OF DECISION NO. 10-12-048

to be served on all parties of record on the official Service List in proceeding R.08-08-009 by

electronic mail or by U. S. Mail.

Executed the 20" day of January 2011

/S/ Thomas E. Morgan

PILLSBURY WINTHROP SHAW PITTMAN LLP
50 Fremont Street

Post Office Box 7880
San Francisco, CA 94120-7880
thomas.morgan(@pillsburylaw.com
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phanschen@mofo.com PETER W. | HANSCHEN
timea.Zentai@navigantconsulting.com TIMEA | ZENTAI
masont@bv.com TIM | MASON
dietrichlaw2@earthlink.net WILLIAM F. | DIETRICH
alex.kang@itron.com ALEX | KANG
ramonag@ebmud.com RAMONA | GONZALEZ
bepstein@fablaw.com BARRY H. | EPSTEIN
ken.alex@doj.ca.gov KEN | ALEX
nellie.tong@us.kema.com NELLIE | TONG
cpucdockets@keyesandfox.com DOCKET | COORDINATOR
cwooten@lumenxconsulting.com CYNTHIA | WOOTEN
rschmidt@bartlewells.com REED V. | SCHMIDT
gteigen@rcmdigesters.com GEOFF | TEIGEN
mcmahon@solarmillennium.com RACHEL | MCMAHON
sgallagher@stirlingenergy.com SEAN | GALLAGHER
gtrobinson@]Ibl.gov GERALD T. | ROBINSON
ed.smeloff@sunpowercorp.com ED | SMELOFF
erasmussen@marinenergyauthority.org ELIZABETH | RASMUSSEN
sara@solaralliance.org SARA | BIRMINGHAM
juliettea7@aol.com JULIETTE | ANTHONY
lynn@Ilmaconsulting.com LYNN M. | ALEXANDER
tfaust@redwoodrenewables.com TOM | FAUST
tim@marinemt.org TIM | ROSENFELD
johnspilman@netzero.net JOHN M. | SPILMAN
ed.mainland@sierraclub.org EDWARD A. | MAINLAND
keithwhite@earthlink.net KEITH | WHITE
wem@igc.org BARBARA | GEORGE
eric.cherniss@gmail.com ERIC | CHERNISS
shani@scvas.org SHANI | KLEINHAUS
renee@gem-corp.com RENEE H. | GUILD
tom_victorine@sjwater.com THOMAS J. | VICTORINE
jrobertpayne@gmail.com JASON | PAYNE
davido@mid.org DAVID | OLIVARES
joyw@mid.org JOY A. | WARREN
brbarkovich@earthlink.net BARBARA R. | BARKOVICH
dgrandy@caonsitegen.com DOUGLAS M. | GRANDY, P.E.
davidmorse9@gmail.com DAVID E. | MORSE
rmccann@umich.edu RICHARD | MCCANN
tobinjmr@sbcglobal.net TOBIN | RICHARDSON
saeed.farrokhpay@ferc.gov SAEED | FARROKHPAY
e-recipient@caiso.com

dennis@ddecuir.com DENNIS W. | DE CUIR
rick@sierraecos.com RICK A. | LIND
david.oliver@navigantconsulting.com DAVID | OLIVER
kenneth.swain@navigantconsulting.com KENNY | SWAIN
cpucrulings@navigantconsulting.com ERIN | RANSLOW
Ipark@navigantconsulting.com LAURIE | PARK
pmaxwell@navigantconsulting.com PAUL D. | MAXWELL
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tpomales@arb.ca.gov TOM | POMALES
amber@iepa.com AMBER | RIESENHUBER
tbrunello@calstrat.com ANTHONY | BRUNELLO
mclaughlin@braunlegal.com BRUCE | MCLAUGHLIN
danielle@ceert.org DANIELLE | OSBORN-MILLS
jluckhardt@downeybrand.com JANE E. | LUCKHARDT
bernardo@braunlegal.com RYAN | BERNARDO
steveb@cwo.com STEVE | BRINK
steven@iepa.com STEVEN | KELLY
Tiffany.Roberts@lao.ca.gov TIFFANY K. | ROBERTS
dseperas@calpine.com DANIELLE | MATTHEWS SEPERAS
bsb@eslawfirm.com BRIAN S. | BIERING
cte@eslawfirm.com CHRISTOPHER T. | ELLISON
jijg@eslawfirm.com JEDEDIAH J. | GIBSON
rroth@smud.org ROB | ROTH
mdeange@smud.org MICHAEL | DEANGELIS
vwood@smud.org VIKKI | WOOD
hurlock@water.ca.gov CAROL J. | HURLOCK
lterry@water.ca.gov LEE | TERRY
karen@klindh.com KAREN | LINDH
atrowbridge@daycartermurphy.com ANN L. | TROWBRIDGE
dsanchez@daycartermurphy.com DIANA | SANCHEZ
DocToxics@aol.com JAMES L. | BYARD PH.D.
dbranchcomb@spi-ind.com DAVID R. | BRANCHCOMB
c.mentzel@cleanenergymaui.com CHRISTIAN | MENTZEL
sas@a-klaw.com ANNIE | STANGE
mpa@a-klaw.com MICHAEL | ALCANTAR
californiadockets@pacificorp.com CATHIE | ALLEN
Tashiana.Wangler@PacifiCorp.com TASHIANA | WANGLER
dws@r-c-s-inc.com DONALD | SCHOENBECK
castille@landsenergy.com TIMOTHY | CASTILLE
john_dunn@transcanada.com JOHN | DUNN
meredith_lamey@transcanada.com MEREDITH | LAMEY
mark.thompson@powerex.com MARK | THOMPSON
olga.beznosova@bctc.com OLGA | BEZNOSOVA
AEG@cpuc.ca.gov ANNE | GILLETTE
CNL@cpuc.ca.gov CHERYL | LEE
DBP@cpuc.ca.gov DAVID | PECK
MWT@cpuc.ca.gov MATTHEW | TISDALE
SMK@cpuc.ca.gov SARA | KAMINS
TRH@cpuc.ca.gov TED | HOWARD
cleni@energy.state.ca.us CONNIE | LENI
Igonzale@energy.state.ca.us LORRAINE | GONZALES
jmcmahon@8760energy.com JAMES | MCMAHON
ab1@cpuc.ca.gov Amy C. | Baker
as2@cpuc.ca.gov Andrew | Schwartz
ams@cpuc.ca.gov Aniana M. | Schwankl
cjm@cpuc.ca.gov Candace | Morey
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clu@cpuc.ca.gov Chloe | Lukins
ctd@cpuc.ca.gov Christopher | Danforth
ciw@cpuc.ca.gov Cynthia | Walker
dot@cpuc.ca.gov Dorothy | Duda
gtd@cpuc.ca.gov Gretchen T. | Dumas
jm3@cpuc.ca.gov Jaclyn | Marks
jzr@cpuc.ca.gov Jonathan J. | Reiger
jp6@cpuc.ca.gov Jordan | Parrillo
jaa@cpuc.ca.gov Joseph A. | Abhulimen
jf2@cpuc.ca.gov Julie A. | Fitch
jmh@cpuc.ca.gov Julie | Halligan
kar@cpuc.ca.gov Karin M. | Hieta
kho@cpuc.ca.gov Ke Hao | Ouyang
kwh@cpuc.ca.gov Keith D | White
lau@cpuc.ca.gov Laurence | Chaset
mpo@cpuc.ca.gov Marcelo | Poirier
mri@cpuc.ca.gov Mark R. | Loy
mjs@cpuc.ca.gov Mary Jo | Stueve
mjd@cpuc.ca.gov Matthew | Deal
mc3@cpuc.ca.gov Michael | Colvin
sha@cpuc.ca.gov Mitchell | Shapson
nir@cpuc.ca.gov Nika | Rogers
nil@cpuc.ca.gov Nilgun | Atamturk
psd@cpuc.ca.gov Paul | Douglas
rmm@cpuc.ca.gov Rahmon | Momoh
rkn@cpuc.ca.gov Raj | Naidu
svn@cpuc.ca.gov Sean A. | Simon
sc1@cpuc.ca.gov Susannah | Churchill
tbo@cpuc.ca.gov Traci | Bone
ys2@cpuc.ca.gov Yuliya | Shmidt
Will.Brieger@doj.ca.gov WILLAIM N. | BRIEGER
claufenb@energy.state.ca.us CLARE LAUFENBER | GALLARDO
cleni@energy.state.ca.us CONSTANCE | LENI
hraitt@energy.state.ca.us HEATHER | RAITT
kzocchet@energy.state.ca.us KATE | ZOCCHETTI
mpryor@energy.state.ca.us MARC | PRYOR
pdoughma@energy.state.ca.us PAMELA | DOUGHMAN
dvidaver@energy.state.ca.us DAVID | VIDAVER
jwoodwar@energy.state.ca.us JIM | WOODWARD
pbarthol@energy.state.ca.us PANAMA | BARTHOLOMY
hcronin@water.ca.gov HOLLY B. | CRONIN
rmiller@energy.state.ca.us ROSS A. | MILLER
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Louisville, KY 40223
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Dev.

Cool Earth Solar
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Livermore, CA 94551

Emilio E. Varanini, Il
Greenberg Traurig, LLP
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Sacramento, CA 95814
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