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PRIVILEGED AND CONFIDENTIAL
MEDIATION AND SETTLEMENT COMMUNICATION

Via Personal Delivery

September 28, 2011

Jim Heitzman Charles McKee

General Manager, MCWD Monterey County Counsel

11 Reservation Road 168 West Alisal Street, 3rd Floor
Marina, CA 93933 Salinas, CA 93901

Re: TERMINATION OF AGREEMENTS

Dear Gentlemen:

This firm represents California American Water Company ("CAW"). As you know,
Monterey County Water Resources Agency ("County") or its counsel has declared in letters dated
July 7, 2011, July 20, 2011, and August 22,2011 that the Water Purchase Agreement and related
agreements (collectively, "Agreements") are void based upon a Director of Monterey County Water
Resources Agency's violation of the conflict of interest standards set forth in California Government
Code Section 1090 et seq. As we recently indicated to you, the County's repudiation of the
Agreements constitute an anticipatory breach of the Agreements. Based on that repudiation, CAW

hereby exercises its right to terminate the Agreements.

The law is unambiguous in these circumstances: By declaring the Agreements void, the
County anticipatorily repudiated the Agreements. (See Durbin v. Hillman (1920) 50 Cal.App. 377,
379 [A void contract cannot be given any effect or be ratified by a party]; Taylor v. Johnston (2975)
15 Cal.3d 130, 137 [An anticipatory repudiation occurs when one party to a contract makes a clear,

positive, unequivocal refusal to perform under the contract, or where that party's conduct places the
party's performance out of its power].) Through its declaration that the Agreements are void, the
County made clear it will not and cannot perform under the Agreements, and has therefore
anticipatorily repudiated the Agreements. Based upon the County’s repudiation, CAW has an
immediate right to, and does hereby, terminate the Agreements. (Central Valley General Hospital

v. Smith (2008) 162 Cal. App.4" 501, 522.)

At this point, however, CAW would like to avoid any potential litigation resulting from the
County's repudiation of the Agreements. Therefore, CAW is prepared to continue with the

Los Angeles | Orange County | San Diego | Century City | San Francisco | Del Mar Heights | Walnut Creek



Allen Matkins Leck Gamble Mallory & Natsis LLP

Attorneys at Law

Jim Heitzman
Charles McKee
September 28, 2011

Page 2

mediation process in an effort to amicably resolve any disputes resulting the repudiation and the
subsequent termination of the Agreements. Should you have any further questions concerning this
matter or wish to discuss it further, please do not hesitate to contact me.

Very truly yours,

s 0T 1L . I S

Robert R. Moore

ce:  Robert MacLean
Anthony Cerasuolo
Dan Carroll
Lloyd Lowrey
Mark Fogelman
Kevin O'Brien



